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ADVERTISEMENT 
CONCERNING THE | 


PRESENT EDITION. 


HE very favourable reception the laſt edition 

met with from the Public, hath encou- 
raged me to continue the neceſſary alterations . 
and additions to the preſent time, and to make 
ſuch new arrangement of the caſes as ſeemed re- 
quiſite to explain the law under each reſpective 
head with greater preciſion. This I have been 
the better enabled to do from the regular public- 
ation at the end of every term of the determina- 
tions in the court of King's Bench; in which 
court it moſtly happens that caſes relating to 
the office of a juſtice of the peace come under 
conſideration, and ſince the publication of the 
laſt edition they have amounted to a very conſi- 
derable number. 
ah this e rhe ſucotes are brought down 
to the end of 39 & 4o G. 3. and the caſes to 
the end of Trinity Term 40 G. 1 A And the 
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ADVERTISEMENT. 
reader may be aſſured that every attention hath 
been paid ta make the work as perfect as 
poſſible, 
Yo Eos JOHN BURN, 
Ox rox, | - 
Nov. 20, 1800, 
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PREFACE 
TO THE - 


FIRST EDITION. 


T HE TOY propoſeth 1 in this book to 

render the laws relating to the ſubjeQs it 

treats of, a little more intelligible than hath 
hitherto been done. 


The method he makes uſe of | is various. 


The firſt thing regarded! is the 3 of time. 
Thus! in the Poor Laws; firſt is ſet forth the 
appointment of over/cers ;* next the ſeveral 
branches of their duty, in finding ſettlements 

for the poor——in removing them to ſuch 
ſettlements in making rates for their re- 
lief in relieving and otherwiſe ordering 
them and laſt of all, in accounting at the 
- expiration of their office. —Then again, in 
treating of /ettlements, it occurs to conſider 
diſtinctly, and as near to the ſaid order as may 
be, ten different kinds of ſettlements by 
birth — by the fon {ettlement by 22 
Fe y ſervice by marriage 


Oy Shaking forty da 95 after nolice— 
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diftreſs— 
diſtreſs can be had. 


PREFACE. 


by paying par 7 rates 
by renting rol. a year ——and by a 


In like manner, in 


perſon's own gfate. 


treating of the rates, firſt is ſet forth the 
courſe of /aying the afſeſſment— 


lowance thereof by the e 
the ſame in the church- | 
rates at the ſeſſions— 


and finally, commitment where no 


Thus to exhibit 3 inſtance 


variety of ſtatutes, that authors are generally 


overwhelmed with them. To avoid which 
perplexity, the laws are here digeſted in order, 
according to the natural progreſs of that 
buſineſs; from the ſhearing of the ſheep, to 
the exportation of the wool manufactured; 
under the ſeveral heads of winding of wool. by 


the ſhearer- laws to prevent its exportation 

working of cloth— eee "or 5 
ing 1 . -dreſſ 2 
. 


Where mere! is no 5 in point of time; 7 
the next method is that of Lord Coke, to frame 
a definition which takes in the whole ſubject, 
and then explain the ſeveral parts of ſuch de- 
finition ! in their order. Thus Grand larceny 
is defined to be, A felonious and fraudulent 
taking and 1 vn * any perſon , the 


11 — 2 


—by ſerving a fari/h 


—then the al- 


appeal againſt the 
levying the ke by 


| In the 
article of the Moollen manufucture, which 
makes up a conſiderable part of the juſtice of 
the peace his. duty, and of the officers ſubor- 
dinate to him, there is ſuch a number and 
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mere perſonal goods of another, above the value 
of 12d, In the handling of which, the ſe- 
veral branches of the definition are explained 
in the order as they ſtand ; viz. 4 ' felontous 
and fraudulent taking— and carrying away 
by any perſon——of the mere perſonal 
goods —— of another above the value of 
12d. Under which heads the general learn- 


ing relating to that whole title is compre- 
hended. 


The like methad | is purſued | in centing of 

the commiſſion of the peace, the form of an in- 

dictment, the form of an order of removal, and 
| other articles. 


In gener, it is Pe ided. that one thing 
3 ſhall «1 the way for another, and the ſub- 
| ſequent paragraphs explain the e 


Under the influence of which conduct, the 
author hath attempted to bring together, un- 
deer one general title, divers articles relating 
to the ſame ſubject, which in the common 
books are broken and detached under various 
ſeparate titles; hoping thereby that what 
hath hitherto been thought introductory of 
confuſion, may tend to render the ſubject 
more perſpicuous, in exhibiting the whole 
under one comprehenſive view. Thus the laws 
relating to the game, which are above forty in 
number, and are interſperſed in the common 
books under about thirteen different titles, 
are here digeſted under one general title, Game, 
| * Which the reader ſhall have reeourſe for the 
2 4 know- 
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| knowledg e of whatſoever belongeth to that 


ſubject. 8 example, if any perſon en : 


| be fatisfied what penalty the law hath 


poſed for tracing bares in the ſnow ; by recur- 


ring to the general title concerning the game, 


he will find the game diſtinguiſhed into three 


| kinds, the four-footed game, the winged game, 
and the game of #/b : 


The forr-footed game 
are diſtributed into the ſeveral ſpecies of deer, 
hares, and cnzes;. under which: head concern- 
ing hares, he will readily find what is defired.. 
In "like manner, the winged, game are ſubdi- 
vided into ſeveral branches, concerning hawks: 
-/wans——=partridges and 
higeons.— ent ducks wild geeſe, 
- grouſe or moor game 


and other fowl; each of which. 


herons» 


have their peculiar laws. 4 


In theſe large comprehenſive titles, care is. 


| likewiſe taken, to be as particular as may be 
without injuring the connection in theſtatutes, 
by inſerting the whole law by itſelf, relating 
to each ſeparate article. The benefit of which 

will appear by the following inſtance: If a 


perſon would know what number of horſes 
or beaſts in a cart or waggon are allowed by 


the ſtatutes for the preſervation of the roads; 


let him take what treatiſe at preſent he pleaſes 


concerning the highways, he muſt read over 


the whole, before he ſhall be ſure that he hath. 


found all which the law hath enacted concern- 


ing the ſame; and ſuch is often the inaccu- 


; . racy and confuſion, that when he hath peruſed 
Tae whole, kehre he may be ſtill to ſeek. 


For 
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For as to this inſtance before us, there have 


been regulations made concerning the ſame, 
by ten different acts of parliament, at very 


different times. Before he can have any com- 
petent knowledge thereof, he muſt lay all theſe 


ten acts together; and when he ſhall have 


done this, he will find amongſt them fo many 
repeals, and revivals, and explanations, and 
amendments, that it will even then be no eaſy 


matter to conclude with certainty how the 


law doth ſtand as to that article. To ſpare 


the reader all which trouble, the author hath 
in this, and all other the. like inſtances, laid 
the whole law together relating thereunto, or 


at leaſt all that hath occurred to him, or 


which he hath thought it material to inſert. 
80 that the reader may receive ſatisfaction in 
a very ſmall compass, as to what he ſhall be 
inquiring about; or at leaſt he may be ſatiſ- 
fied in this, that if he doth not find it there, 
he need not ſeek for it elſewhere in the 


| book *. 


And by this method. 5 1 together, 
into one ee, title, all thoſe ſeparate diſtinct 


titles, which have a mutual relation to and 


dependance upon each other, the author hath 
avoided one great inconvenience, of referring 


the reader from one title to another, and from 
that other back again to the firſt, and which 


is not unuſual in books of the like kind per- 


8 8 
Met a 


— * 2 „ 


N 8 5 


At preſent theſe as ard reduce into. tos general _ 


one for turnpike roads, the other for highways not being 
FarnRiſe. 


| haps 


rRE PACE. 


ow lofing the thing to be treated of betwixt | 
them. N 


8 Upon which account alſo, where one law 
occurreth under two different titles, it is uſual 
with him to inſert the ſame under both thoſe 
titles; ſo that the reader's attention may not 

de interrupted, by ſending him to ſearch. 

other titles, and from thoſe perhaps others 
again, which have no 1 relation to the 
matter he bath ! in hand. 


Alſo upon another account, 0 hath Ges 
5 times made uſe of more words than otherwiſe 
he would have done, namely to avoid the fre- 
quent repetition of the term, &c. which is a 
vague expreſſion, and apt to create an uneaſi- 
neſs in the reader's mind, for that he cannot 
be ſatisfied from thence how much, or how 
_ 18 intended to be underſtood. 


8 


1 He hath alſo been ſomewhat large ir in the 
q. matter of precedents under divers titles; and 
1s hath endeavoured to bring them much nearer 
= to the ſtatutes, upon which they ought. to be 
1 | Rees, than uſually hath been done. 


For all ho 8 ha hath the 

: more ſpace allowed to him, for that he hath 
not thought it neceſſary (as others have done) 
to take up near one fourth part of the book, 
by inſerting Blackerby's juſtice at the end of it, 
by way of Index; hoping that the method he 

| hath purſued will render every thing of that 

| kind impertinent and uſeleſs. 
Tax 
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Tn MATERIALS which the author hath 
made uſe of, are chiefly of four kinds —— The 
fatutes at large 
cerning the pleas of the crown——the reports 
of caſes adjudged in the court of king's bench 


and the books concernlng * office -& a 


"IM * the . 


As to the ee at large, or acts of Perla 
ment, the author hath not thought himſelf at 


liberty, as Mr. Dalton and others have done, 


to deliver the import thereof in his own. 


words; but hath conſtantly abridged the act 


in the words of the act itſelf, leaving out no- 


thing which may ſeem any way material. 


And to each diſtin clauſe, he hath annexed _ 


the interpretation thereof, where the ſame 


| hath been determined in the court of king's 
bench, or eee 8 other good au- 


Da 


The treatiſes concerning the Blas; 97 the 


_ erown, are thoſe of S- fire, Coke, Hale, and 


Hawkins, Of the firſt of theſe the author 
| hath made little uſe, further than as he is 


adopted by the other three. As to which 
three great authorities, where the law hath 
been declared by Lord Coke, and not contro- 
verted by any other, nor altered ſince his 
time by any act of parliament, or judicial de- 


termination, the author hath given to him : 
the preference. And where any of theſe dif- 
. fereth from the mer, he hath noted the dif- 


ference. | 
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The ſeveral treatiſes con- 
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In citing of Mr. Hawkins, he hath not 
thought 3 it allowable, as is uſual with others, 
to omit the ſeveral degrees of caution and 
aſſent, with which he delivereth his opinion; 


28, 2 ' ftemeth, or it hath been ſaid by ſome, or 
it ſcemeth to be the better opinion, or it ſeemeth 


to be agreed, and the like; which are by no 


means arbitrary words without much mean- 


ing, but are inſerted by him with the en 


Ao and Judgment. 7 


As to the hooks of reports : where the caſes 
therein have been conſidered by Mr. Hawkins, 


and the other learned perſons before mention- 


ed, the author hath judged it very proper to 
leave the matter there as ſettled by them. As 
to the reſt, he hath by no means thought 
himſelf of ability to proceed in Mr. Hawkins's 


manner, by laying together all the reports on 


the ſame ſubject, and thereupon extracting an 
opinion out of the whole ; but hath inſerted 


the ſame at large, or what he hath thought 

moſt material thereof, and left the determi- 
nation thereupon t to the reader s better Jae 
ment. 6 N 


90 


And here it may be requiſite, that the 1 e 


1 admoniſhed, not to expect that the book 


ſhall be more perfect than the materials of 


which it is compoſed. All the books of re- 


ports are not of equal authority. Many of 


them are only notes that had been taken for 


gentlemen's own private uſe; which, doubtleſs, 


would have been much more perfect, had they 
intended them for publication. For theſe, or 


for 
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for any other, the author himſelf voucheth 
Not; And, as he doth not add to their credit, 


ſo. he doth not retra& from it; but leaveth 
every author (as he needs muſt) to anſwer for 


himſelf. For he hath made it an invariable 
rule, upon all occaſions, to cite his authori- 
ties, what ſuch ſoever they be; and, in all 
material inſtances, in the very words of the 


original authors: that ſo, what may be of 


good authority in itſelf, ſhall. not be rendered 
leſs ſo by his handling of it. 


authority is alleged, he deſires the reader will 


look upon it as ſuch, namely, as having no 
authority; the ſame being nothing but the 
author's own private obſervations, Sh are 

ſubmitted to every reader's judgment, to ap- 


Prove or reject as he ſhall ſee cauſe. 


The books of authority concerning the 


office of a juſtice of the peace, are thoſe of Fitz= 


herbert, Crompton, Lambard, and Daiton; the 


laſt of which was publiſhed in the reign of 
king James the firſt; ſince which time, no 
book under that title hath been allowed as 
ſufficiently authentic. And even the addi- 
tions which have been made to Dalton ſince 
his death, ſeem to have no better claim to an 


uncontroulable authority, than other collec- 
tions which have not obtained it. And Dal- 


ton himſelf is much injured in the modern 


editions, in like manner as was obſerved be- 


fore of Mr. Hawkins, by delivering that as 
_ abſolute, which Mr: Dalton publiſhed under 


the ſeveral degrees of aſſent or doubtfulneſs 


before mentioned; and which the author, in 


JOE to Mr, Dalton, hath reſtored, 


. Where 


And where no | 
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Where Dis hath adopted Linbarit, N 
eee and Fitzberbert (which he doth 
moſt frequently in their words) the author 
hath thought it ſufficient to cite Dallon's ſingle 

authority. And generally, in all other caſes, 

where authors are agreed, he hath judged it 
unneceſſary to allege more than one or two 
_ vouchers. | 


Concerning th other books of this kind; 
which have been publiſhed ſince Dalton's 
time, it is unneceſſary to enlarge; ſince of 
RY the moſt of them the author hath made no uſe, 
1 and of the reſt very ſparingly; and he will not 

1H by ſeek to recommend his own book, by finding LL. 
= |} fault with others 8 0 him. 
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ADVERTISEMENT 
| CONCERNING. THE 


FIFTEENTH EDITION. 


\ x 7 HAT alterations have been neceſſary 


to be made from time to time ſince 


the firſt publication of this book, may be 


eaſily conceived from the variety of materials 


which have been introduced from the Re- 


ports of Caſes adjudged in the courts of 


| e and the Statutes enacted 


durin 8 that period. 


When this book was firſt & publiſhed, in he 
year 1754, there had been few Reports ad- 


Judged in the reign of king George the firſt, 
and almoſt none in the reign of — 65 George 
the ſecond. But now this deficiency hat! 


been abundantly ſupplied by a greater number 
of Reports of caſes, determined in matters 
ſubject to the juriſdiction of the juſtices of the 
peace, than had been in the whole period 


before that time from the firſt inſtitution of 


the othce of that magiſtrate, 4 


The Statutes or acts of parliament which 5 


have been made during the ſaid time, con- 
nected more or leſs with the office of a juſtice 


of the peace, are in number above three hun- 


dred; beſides almoſt half as many more that | 
have ; 
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ADVERTISEMENT. 


| have been repealed, ſuperſeded, or permitted 
to expire. 


4 


By the 1 means of which Mete ſo many 
new matters are in every ſeſſion of parliament 
brought under the juriſdiction of thele juſtices, 
and ſo many alterations are made in ſubjects 


of which they before had cognizance, that 
every new edition, in order to keep pace 
with the law, is in effect a new book. And 
this is unavoidable. To publiſh thoſe altera- 
tions ſeparately, in an annual appendix, is a 
work of more difficulty than may be at firſt 
apprehended. For to effect this to any ſuffi- | 
cient purpoſe, many titles muſt be * 

pieces, and wholly new modelled; ſometimes 


en in 


one act of parliament breaks into ſeveral dif- 


ferent titles, all of which muſt be ſurveyed, 
and rendered conſiſtent with each other, and 
ney titles frequently ariſe upon new emergen- 
cies. Theſe alterations and additions in any 
one year would increaſe to a volume of no 
inconſiderable dimenſions, and in two or 
three years time would be productive of infi- 
nite confuſion; and, notwithſtanding all rea- 
ſonable attention that might be employed, the 
book and the appendixes, and the ſeveral 
appendixes one with another, would be at 
variance. The beſt appendix that the author 
can imagine is, the ſtatutes at large every 
year, ſo far as juſtices of the peace are con- 


cerned therein; which ſtatutes as no acting 
juſtice ought to be without, this would 
therefore upon that account create unto him 


5 no > additional expence. 5 
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SEVENTEENTH EDITION. 


N the ſucceſſive and numerous Prefaces to 
the preceding Editions, the Author has 
given a judicious and accurate account of 
the method he obſerved in the arrangement 
of this Work, and of the materials from 

which it was firſt formed, and afterwards : 
improved; ſpecifying alſo, from time to time, 
the various additions he had made: And in the 
Advertiſement to the Fifteenth Edition (which 
the reader is requeſted to peruſe) he has given 
a comprehenſive view of the growth of the 
Work during the ſpace of thirty-one years, 
which had revolved lince 1 its firſt appearance 


in 1754. 


| The ey and very early opportunities 
given me by my father to obſerve the method 
he purſued in making the neceſſary alterations 
and additions to every new edition, and ſelece- 
ing from the Reports ſuch adjudged caſes as 
ſeemed beſt to explain the laws on which the 
— determinations of the Courts were founded, 
> and his more particular inſtructions to me to p 
_—_— Yb make 
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ADVERTISEMENT. 
make extracts from the new acts of parlia- 


ment, and in forming other neceſſary collee- 
tions for the work, has enabled me to purſue 


his plan in the preſent publication, which with 
becoming diffidence is now offered to the 


publick. | 


* 


In the ſhort interval between the publica- 
tion of the laſt Edition, and my Father's death 
In November 1785, he continued to make his 
corrections as uſual. Theſe, together with the 
former Appendix, and all the Acts of Par- 
liament and adjudged Caſes from that time, 
are now interwoven under their reſpective 
heads. The acts which interfere more or 


leſs with the office of a Juſtice of the Peace, 


are ſo numerous within the above ſhort pe- 
riod, on account of the many additional new 

taxes, and the new arrangement of the duties 

of Cuſtoms and Exciſe, as to amount to above 
eighty ; and there are more than that number 

of new adjudged Caſes, The Reader will 
not therefore be ſurpriſed at the increaſed 
bulk of the volumes; and he may be aſſured 
that no labour or attention has been ſpared to 
render the book complete to tlie preſent time, 
and ſtill worthy of that patronage with which 
it has been ſo long honoured. . 


JOHN BURN. 


Oxron, WZsTMoR LAM, 
Aiguſt 20, 1788. 
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L Certain abbreviations made ufe of i in this. 
Work. 
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II. Some general rules to be obſerved i in the con- 
== Aruction of PONY. or ads of parliament. 


1. Certain abbreviations matic 5 of mn 7 1 
Work, A 


N order to Peep che beck within a reaſonable 
compaſs, the following abbreviations are made 
uſe of. 


1. The word juſtice 18 always to. be underſtood Juſtice: 
to mean Juftice of the Peace, when not and 
= expreſſed. 
2. The words ohe juſtice ſhall be understood to One juſtices 
1 ſignify one or more juſtices, ſo that what is directed 
do be done by one, ſhall not be intended thereby 
7 to exclude others from joining with him. oe 
3. In like manner, tuo juſtices, when not other- Two vat. „ 
wiſe expreſſed, ſhall be underſtood to N too 5 
3 Juſtices „„ > 
57 4. 80 alfo a conviction on the oath of one wwit- One witneſs, 
— neſs, ſhall be underſtood to — one witneſs or 
more. GS 


hs 1 0 5. And 
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Two witneſſes, 


Quorum. 
Majority. 
Seſſions. - 


Warrant. 


Judge of aſlize, 


Mayor. 


Conſtable. 


Overſeer. 


Poor. 


Penalty. 


INTRODUCTION. 


5. And two witneſſes ſhall denote 4 or more 


Witneſſes. 
6. (1 Q:) ſhall be underſtood to ſignify one 


whereof is of the Quorum. 
The juſtices in ſelſions ſhall ſignify the ſaid 
Juſtices or the major part of them. 
8. The word /z/fons ſhall denote the general q uar- 
ter fe Mons, if not otherwiſe expreſſed. 
The word warrant ſhall always ſignify War- 


rant whdoy hand and ſeal, where not expreſſed other- 


wie. 
10. Judges or juſtices of afſize ſhall be under- 


| ſtood to ſignify alſo thoſe of M/ Prius, Oyer and 
Terminer, and General Gaol Delivery, 

11. The word mayor ſhall always be underſtood 
to imply hailiffs and other chief officers in POO, 
by what appellation ſoever dignified, 

12. The word conftable ſhall always be under- 


ſtood to imply Hthingmen, borſholders, headboroughs, 
and other officers required to execute the juſtices 


Warrants. 


13. The word overſeer ſhall be underſtood to 
mean _ overſeer of the poor, where not expreſſed 


14. Where a 8 or part thereof is ex- 


preſſed to be given to the poor, that ſhall be 


always underſtood to denote he poor of the pariſh 


where the offence Was committed, if not otherwiſe 


limited. 
15. Where a penalty i is to be recovered before 


the juſtices of the peace, it is thought indiſpenſable 
to inſert particularly the manner of recovering the 


ſame; but where it is to be ſued for in any of his 


majeſty's courts of record at Weſftminfler, it is 


judged not neceſſary to ſet forth the ſpecial method 


of procedure there: and generally, where it is 
expreſſed, that a perſon ſhall do, or not do ſuch a 
thing, on pain of ſuch a ſum, without more, ic. 


zall be underſtood that ſuch penalty is nor 


recoverable before the juſtices of the Peace, bur 
only i in the courts at Weſtminſter, 


16. In 
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16. In all caſes of dj ifreſs and ale, f it ſhall be un- Orerplus 


derſtood that the overplyus muſt be returned to the 
owner, after the ſum or ſums. to be thereout de- 
ducted ſhall be ftisfied and paid. 

17. Lands ſhall be underſtood to ſtand for lands, 


 tenements, and hereditaments. - 


18. Where ?ranſportation is directed for any 
offence, it ſhall always be vnlerſtood, hat if the 


offender ſhall return before the time limited, be ſoall be 
23 Lu of felony without benefit of clergy. 


. In the blank ſpaces for the names in the 
precedents, inſtead of inſerting initial letters arbi- 


trarily, it is thought it may be fome help to the 
memory, that A. O. ſhall. ſignify the offender, 


A. I. the informer, A. V. the witnels, J. P. the 


juſtice of the peace, and the like. 


22. Alſo, for bre vity's ſake, ſums of money and 
other numbers are uſually expreſſed by figures, 
and not in words at length; bur it is to be re- 


membered, that in the forms of warrants, con- 
victions, and other proceedings before the juſtices, 


they ought to be expreſſed in words at ene 
and not in figures. 

21. Where a ſtatute is aid to be in "IR until! 
ſuch a day, month, and year, Sc. it ſhall always 
be underſtood to imply, and from thence to the end 
of the then next ſeſſion of parliament. 

22. In the ſtatutes made in the reign of the late 


King William, it is thought not neceſſary upon all * 


occaſions to fay William the Third, fince there are 


and Second, _ 
Nor 1s it thought neceſſary i in ſuch ſtatutes to 


"1. eff. 2: c. 6. . 3. to fagnify the ſtatute made 


in the parliament holden in the firſt year of the 
| reign of King William the Third and Queen Mary, 


Lands. 


Tranſportation. 


Blank ſpaces. 


Figures. 


Continuance of 
itatutes. | 


Citing of ſta- 
tutes. 


no printed ſtatures 1 in the reigus of William the F. rſt 


add the name of Queen Mary to that of King 
' William ; but it is judged ſufficient for the under- 


ſtanding thereof, to uy the ſtatutes in this 
manner, viz, 
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the ſecond ſection thereof, chapter the ſixth, ſec- 
tion the third. 


23. Abbreviations in the names of books cited 
as authorities, or elſewhere occaſionally noted, 
conſiſt for the moſt part of ſome of the initial 


letters of the authors' names, and other common 
diſtinctions, and more particularly 1 in quoting Sir 


William. Blackſtone, the following diſtinction is 


obſerved: 1, 2, 3, 4, Black. denotes Blackſtone's 


Commentaries, the firſt, ſecond, third, or fourth 


part. Black, Rep. lignifies Blackſtone's Reports, | 


: whieh, though in two volumes, yet the pages be- 
ing numbered progreſſively without ipterruption 
through both volumes, it is judged that it will 


create leſs confuſion to inſert the pages only, and 


not the number of the volume. 


The manner of quoting Sir James 3 is 
different by different perſons. That author, in- 
tending to publiſh reports of caſes determined 1 in 


the court of King's Bench during the times of the 
four laſt lords chief juſtices Hardwicke, Lee, Ryder, 
and Mansfeld, begins with the laſt, juſtly ſup- 


poſing that the lateſt would be the Grit called for 


by the publick expectation, and ſo purpoſing to 
advance by a kind of retrograde progreſſion; in 


like manner as was done in the publication of 


 Croke's Reports, during the reigns of Q. Elizabeth, . 


James I. and Charles l. Thoſe in the reign of 


Charles I. were firſt publiſhed, and ſo upwards 
through the times of James and Elizabeth, and 


are now commonly diſtinguiſhed by the titles of 


Croke Charles, Croke Fames, and Croke Elizabeth. 
But as ſome authors quote the Reports in the 


time of King Char! es, from their having been firſt 
printed, chough laſt in the courſe of deciſion, by 


the diſtinction of 1 Croke, and thoſe of Elizabeth 
by 3 Crete; ſo others, by the contrary rule, quote 
thoſe of Elizabeth by i Crołe, and thaſe of Charles 


[> by 3 Croke : Which“ 1s ſo far the Parent of ſome ; 


confuſion, 
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INTRODUCTION: 


Sir James Rurrow intitles his Reports during the 
time of L. Mansfeld. the fourth part of his Re- 
ports, and accordingly the ſame is quoted by 
ſome, 4 Burrow,” This fourth part, conſiſting 


of five volumes in folio, is quoted by others 


according to the number of volumes compre- 


hending this fourth part, thus: © 1, 2, 3, 4, 5» 
3 Burrow.” 


But theſe five volumes having the 

es numbered uniformly from 1 to 2835, it is 
thought moſt convenient in this book to keep this 
four part diſtin&, by the appellation of * Bur- 
« row. Mansfield,” and fo referring to the page in 


| whichever of the five volumes the matter ſought 
for may happen to be. By which method, when 


the three other parts in proceſs of rime ſhall come 


to be publiſhed (which is a thing much to be de- 

fired) they may be denominated in like manner, 
ce Burrow Lee,” and © Burrow” 
« Hardwicke,” which in ſome fort may prevent the | 


59 


confuſion that happened in che publication of 


Croke's Reports. 


The ſaid Sir James Burrow, conſidering thas | it 


muſt needs be a conſiderable length of time before 
his whole coHlection of caſes could be publiſhed, 
and being deſirqus in the mean time to oblige 
the publick with a regular courſe of deciſions in 
ſettlement caſes, ſelected out of his whole collection 

thoſe relating ſolely to the ſettlement of the 
poor, during the times of the ſaid four laſt lords 


chief juſtices, a moſt intereſting period, compre- 


hending the ſpace of upwards of forty years; and 
publiſhed the ſame in two quarto volumes. Theſe 
are quoted in this book by the title of “  Burrow's 


% Settlement Caſes.” 


The Lord Chief Juſtice Hale wrote a treatiſe in 
octavo, intitled © Pleas of the Crown,” conta in- 
ing a ſketch and plan of his larger work, which 


was publithed afterwards in two volumes folio, 


| intitled 6& The Hiſtory of the Pleas of the Crown 


In quoting thele, the former is diſtinguiſhed 


b 4 - thus, 
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II. Some general rules to be Her ven in the con. 


How far an af- 
fnrmative re- 


pealeth an affir 


mati ve ſtatute. 


How far an af- 
fir mati ve ſtatute 


altereth the 


eommon law. 


Repealing a re- 


pealing ſtatute. 


| Special power to 


be purſued. 


Power to admi- 
niſter an oath, 


In what caſe 
the ſeſſions may 


execute the 


power given to 


two juſtices. 


INTRODUCTION. 
thus, Hale's Pleas; and the latter Halt's Hi V. or 
in a more abbreviated form, H. H. 
So alſo the names of the terms in which the 
ſeveral caſes were adjudged, to wit, Hilary, 


Eaſter, Trinity, and Michaelmas, are expreſſed 
5 the initial letters H. E. 7 and M. 


S 


I. of ſtatutes or acls of parliament. 


To avoid repeating the ſame obſervations ſome 


hundreds of times, it is thought proper to premiſe 
the following general rules to be obſerved in the 
python of ſtatutes or acts of parhament, 


. Regularly, a ſtature in the affirmative doth. 


950 repeal 0 e e ſtatute. 11 Co. 
5 


But if the latter is contrary to the 8 it 


amounteth to a repeal of the former. L. Raym. 160. 


2. * ſtatute made in the affirmative, without any 
negative expreſſed or implied, doth not take away 


the common law; and therefore the party may 


wave his benefit by ſuch ſtatute, and take his rer 


medy by the common law, 2 Inſt. 200. 
3. By repealipg of a repealing ſtatute, the firſt 
ſtatute | is revived. Readings upon the ſtatutes. Parl. 
4. Regularly, where an act of parliament giveth 
a power or intereſt to one perſon certain, by this 
expreſs deſignation of one, all others are excluded. 


11 Co. 59. 64. | 
5. In all caſes, where juſtices may take exami- 


nations, or other accuſation or proof, though the 
ſtatute doth not expreſsly ſet down that it hall be 
upon oath, yet it ſhall be intended that it ſhall be 


upon oath. Dall. c. 115. 


6. Generally, it is holden, that where a une 
appoints a thing to be done by one or more juſtices 
without giving any appeal to the ſeſſions, there 

the juſtices in ſeſſions may do that thing: but where 
= | an 
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INTRODUCTION. | | / xxix 
an appeal! iS given to the ſeſſions, the juſtices W 
ſeſſions cannot proceed originally therein, becauſe 
that method would ek away the power of ap- 


pealing. 


7. Where a Fatute makes a new offence, which How far an in. 
dictment will lie 


was no way prohibited by the common law, and : where another 


appoints a particular manner of proceeding againſt method of pro- 


ſecution is ap- 


the offender, as by a commitment, or action of debt, yoiared. 


or information, without mentioning an iudictment; 


it ſeems. to be ſettled at this day, that it will not 


maintain an indictment, becauſe the mentioning 


the other methods of proceeding only, ſeems im- 
pliedly to exclude that of indictment : Yet it hath 


been adjudged, that if ſuch ſtatute give a recovery 


by action of debt, bill, plaint, information, or 
otherwiſe, it authorizes a proceeding by way of in- 
dictment. 2 Haw. 211. 

And if there is a prohibitory clauſe in the act, 


the offender may be indicted upon the prohibitory 


clauſe, notwithſtanding the penalty: But otherwiſe 
it is, where the act is not prohibitory, but only 
inflicts the forfeiture, and ſpecifies the remedy. 
2 H. H. 171. Burrow, Mansfield, 543. 


But where the offence was antecedently puniſh- 


able by a common law proceeding, and a ſtatute 


preſcribes a particular remedy by a ſummary pro- 
ceeding; there either method may be purſued, 
and the proſecutor is at liberty to proceed either 


at common law or in the method preicribed by the 


ſtatute: becaule in that caſe the ſanction 1s cumu- 


 lative, and doth not exclude the common law pro- 


ceeding. Bur, Mansf. 803. 
8. But every contempt of a ſtatute is india: Where no we- 
able, where no other puniſhment is limited, 15 55 


1 Haw, 60. | 6: | pointed. | 
. And whereſoever an act of alien doth Where the de- 


generally prohibit any thing, the party grieved n 


proſecuted both 
thall not only have his action for his private relief, by the king, and 


but the offender ſhall be puniſhed at the king's 2 
ſuit, for the contempt of the law, 2 Ty 163. 
——I5 10. All 


xxx 
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In what time 10. All actions, indictments, or informations, 


proſecution 

fall be on penal ON penal ſtatutes, for any forfeiture limited to the 
Katytes. king, ſhall be brought within two years after the "=p 
. offence committed ; if limited to the king ang 
proſecutor, then within one year; and if it is not 1 
ſued for in that one year, then the king may ſue = 
for the ſame within two years, after the expiration "= 
of that one year, and not otherwiſe. 31 El. c. 94. 
. 5. That is to fay, unleſs where it is otherwiſe 
ſpecially directed by ſubſequent ſtatutes. © 1 
Stew dee, 11. Many ancient ſtatutes are penned in the "= 
whole legiſlature, form of charters, ordinances, commands, or pro- 
hibitions from the king, without mentioning the 
concurrence of either lords or commons; yet inaſ- 4 
much as they have always been acquieſced in as os 
unqueſtionably authentick, this eſtabliſhes and con- 4 
firms their authority, and the defect is ſalved by Bs 
ſuch univerſal reception. Hawkins's Aae to the —_ 

Statutes. 
Preamble. 12. The preamble or rehearſal of a ſtatute is 
. deemed cue; and therefore good arguments may 
de drawn from the preamble. 1 ff. 11. But 
the preamble ſhall not reſtrain the operation of the 
enacting part; as where the preamble reciteth only 
a particular i inconvenience, this. ſhall not hinder a 
ſubſequent enacting clauſe from being underſtood, © 
in that more general ſenſe which the words would BY 
otherwiſe and of themſelves import, ſo as to take 
in other inconveniencies of the like kind, altho' RT 
not ſpecified in the preamble, 8 Mod. 144. 1 * be 
HI 330. _ 
1 Io fach 13. Where a ſtatute directs the doing of a thing, 1 
3 for the ſake of juſtice, or the publick good, the oj 
word may is the fame as the word ſhall: as where 1 
the ſtatutes of the 13 & 14 C. 2. c. 12. enacts that 
the overſcers may make a rate to reimburſe the I” 
conſtables, this is conſtrued they /hall; for they a 
are compellable ſo to do. 2 Salk. 60g. Be. 
Ceurt of record. 14. Where a ſtatute directs a penalty to be re- 1 
covered in any court f TEcor ay this ſhall not be in- = 
tended 
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INTRODUCTION. | e 


tended of the quarter ſeſſions, unleſs it be ſpecially 
named in ſuch ſtatute ; but only of the courts of 
record at Weſtminſter. 6 Co. 19, 20. 2 Hale's 
Hiſt. 29, 30. 


15. It is a general rule in the conſtruction of Higher courts | 
ſtatutes, that where things of an inferior degree chere me inge 

are firſt mentioned, thoſe of a higher dignity ſhall rior are firit 
not be included under general ſubſequent words; es. 

15 as where a ſtatute ſpeaks of indictments to be 

0 taken before juſtices of the peace, or others hun 

5 power to take iudictments, it ſhall be underſtood 

only of other inferior courts, and not of the king's 


bench, or other courts at OAT: 2 Co. 40. 


* 
* 


2 Haw. 305. 

16. Where a ſtatute gives power to the juſtices, Power to con - 
to require any perſon to do a thing, as to take the Vene dhe Parties. 
oaths, the law implicitly gives them power to iſſue | 

their precept to have the body before them; for 
when the law granteth any thing to any one, that 
alſo is granted, without which the thing itſelf can 
not be: And it is againſt the office of che juſtices, 
and the authority given them by the law, that they 
ſhall go and {eek the parties. 12 Co. 130, 131. 
17. Where a ſtatute gives power to the juſtices Neceflity of 
of the peace, to hear and determine an offcace in ſammoning 
the party. 
a ſummary way, it is neceſſarily implied, and 
ſuppoſed, as a part of natural juſtice, that the | 
party be firſt cited, and have opportunity to be 
heard and anſwer for himſelf. 1 Haw. 154. 
18. Where an act of parliament gives power to Two juttices ta 
two juſtices finally to hear and determine an of- de boch together. 
fence, it is neceſſarily ſuppoſed, that they ſhall be 
both together, or Which is the ſame thing in 
other words, that they ſhall hold a ſpecial ſeſſions 
for that purpoſe. And the like is, when they are 
3 do any other judicial aft, as to make an order 
1 of baltardy, or adjudge the ſettlement of a poor 
7 perſon. For it is unknown to the laws of England, 
3 dir, two perſons ſhall act as judgcs in the ame 
- gauſe, when at. the lame time one of them is 
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Informer's oath. 


Confe ſſion. 


Diſeretionary 
power. | 


England in- 
cludes Wales. 


Twelie months, 


1545. 


tion is dubious, that ſenſe muſt be 


other things being equal) which is more beneficial 
to the ſubject, 
where an act directs, that the juſtices ſhall commit 


are not the lame : 


INTRODUCTION: 


in one part of the country, and the other i in ano. 


1 
19. Where a ſtatute appoints a conviction to be 


on he oath of one witneſs, this ought not to be by 


the ſingle oath of the informer; Tor? if the ſame 


perſon ſhall be allowed to be both proſecutor and 
witneſs, it would induce profligate perſons to com- 


mit perjury for the fake of the reward, I. Raym, 


20. Where a atute directeth, chat a perſon 


ſhall be convicted of an offence, upon the oath of 


one or more witneſſes, and faith nothing of the con- 


fejſion of the party; yet if the offender ſhall before 
the juſtice confeſs the offence, he may be convict- 


ed upon ſuch confeſſion: for confeſſion is ſtronger 
evidence than the oath of witneſſes, 


162. Str. 546. 


21. Where an act of parliament gives power to 
the juſtices of the peace, to take order in any 
matter according to their diſcretions; this ſhall be 


underſtood, according to the rules of reaſon, law, 
and Juſtice, and not by private opinion. 
100. 


22. In all caſes where he kingdom of England, 


or that part of Great Britain called England, hath 


been or ſhall be mentioned in any act of parlia- 
ment, the ſame ſhall be deemed to comprehend 


the dominion of Wales, and town of Berwick upon 
Tweed. 
23. It may be laid down as an invariable rule, 
that He /aw favours liberty: So that in the con- 


20 G. 2. c. 42. % 3. 
ſtruction of a penal ſtatute, where the interpreta- 


or the party ſuffering. 


an offender to priſon for 12 months, the jultices 


may not alter the words, and commit him for a 
year ; for in this reſpect, 12 months and one year 
but the months mult be com- 


Puted 


Dalt. 109. 


5 Co, - 


purſued (all 
Thus, 
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and ſuch perſon being 1 in his preſence ſhall refuſe to 


INTRODUCTION. 


puted at 28 days to the month, and not as kalendar 
months, unleſs it be ſo expreſſed in the act. 

24. In all caſes wherein, by any act of parlia- 
ment, an oath ſhall be allowed or required; the 
ſolemn affirmation of quakers ſhall be allowed in- 


ſtead of ſuch an oath, altho' no particular or ex- 


xXXXIII 


Qualer*s af- 


firma: ion. 


preſs proviſion be made for that purpoſe in the 


ſaid act. 22 C. 2. c. 40. / 3. 
But no quaker ſhall by virtue hereof be qualified 


or permitted to give evidence in any criminal cauſe, | 


or ſerve on any jury, or bear any office or place of 
P in the government. /. 37. 

25. To ſay that a perſon ſhall forfeit generally, 
or that he ſhall forfeit to the king, is all one; for 


the king ſhall have every forfeiture not otherwiſe 
limited. 11 Co. 60. 


Except where a forfeiture 1s given in lieu of pro- 


 perty and intereſt; for there it ſhall go to the Pry 
injured. 1 Roll's Rep. go. 


For whereſoever a ſtatute giveth a forfeiture or 


Forfeiture. 


penalty, againſt him which wrongfully detaineth or 


diſpoſſefſeth another of his duty or intereſt; in 


that caſe, he that hath the wrong ſhall have the 
forfeiture or penalty, and ſhall have an action for 


the ſame upon the ſtatute, and the king ſhall not 


have the forfeiture in that caſe; 1 Int. 159. 


26. Where a ſtatute faith, that ſuch a perſon 
ſhall pay fine and ranſom to the king, in legal un- 


derſtanding, ſuch fine and ranſom are all one: for 


if they were divers, then ſhould the party pay two 
ſums, one for the fine, and another for the ranſom ; 
. was never done, 1 Iaſt. 127. 


Acts of parliament that ſpeak of fines or 


5 as at the king's pleaſure, are always to be un- 
derſtood of the king in his courts by nis Juſticee: 


1 H. H. 375. 
28. It is ſaid, that whereſoe ver a juſtice of the 


Peace is empowered, by any ſtatute, to bind a per-: 
ſon over, or to cauſe him to do a certain thing. 


D 


be 


Fine and ranſom. 


At the kiag 8 ; 
pleaſure, 


Where a power 
of commitment 
is implied. 
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Miß prilion. 


YN 


Impriſonment, 
when . | 


= 


Impriſonment, 


how long. 


Sommitment to 
the houſe of cor- 


rection; for what 
an offence cognizable before him out of ſeſſions, 


and the time and manner of puniſhment is not 
by law expreſsly limited; he may commit him to 


time, 


IN+RODUGCEIDN 


be bound, or to do fuch thing ; the juſtice may 
commit him to the gaol, to eien chene till he 
ſhall comply. 2 Hiw. 116. 

29. When a ſtatute appoints imptiſdhutent, but 


limits no time when; it ſhall be immediately. 


. Gy; 119. 
When a ſtatute appoints impriſonment, but 


limits no time how long; the priſoner in ſuch cafe 


muſt remain at the diſcretion of the court. Dalt. 


410. 


31. Where any offender ſhall by a zutice of the 
peace be committed to the houſe of cortedtion for 


the houſe of correction, there to be kept to hard 


labour until the next general or quarter ſeſſions, or 


until diſcharged by due courſe of law. 17 G. 2. 
c. „ 


Statute making 


an oftence te- 


lony. 


32. Wherever a ſtatute makes any offence fe- 
Ion); it incidentally gives it all the properties of 


felony at common law. « Haw. 105. 


33. Therefore an act of parliament that makes 


an offence felony; doth conſequently introduce the 


puniſhment of conccaling, that is, miſpriſion of fe- 


Infants. 


"# -. 


Life and mem- 


; ber. ; 


| Bvdyand goods, | 


lony ; and every offence made felony by act of par- 


| liament, includeth miſpriſion. 1 H. H. 708. 


34. An act making a new o felony, extendeth not 


to infants under 14 years of age; but if they be 
of that age it binds them. 1 H. H. 706. : 


35. Not only thoſe crimes which are made fe- 
lonies by the expreſs words of any ſtatute, but alſo 


thoſe which are decreed to have or undergo judg- 
ment of life and member, do become felonies there- 
by, whether the word N were mentioned of 
not. 1 Haw, 107. | 
36. But an offence ſhall never be made felony, 


by the conſtruction of any doubtful and ambiguous 


words of a ſtatute; and therefore if it be only pro- 


hibited under pain of forfeiting body and ing of 
eing 
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INTRODUCTION. 
being at "be king 5 will for body, lands, 4d goods, 


it el amount unto no more than a high miſde- 
meanor, puniſhable by impriſonment or the like. 
1 Haw. 107. 


ITS 


37. All felonies by the common law have the Benet of clergy. 


benefit of cletgy ; therefore where a ſtatute enacts 
a felony, and fays, the offender ſhall ſuffer death, 
clergy lies notwithſtanding, and is never ouſted 


without expreſs words. 3 Inft. 73. 2 Haw. 342. 


38. Saving of dower in a ſtature making an of. Farfeiture of 


fence felony, is ſuperfluous; for by the 1 Ed. 6. e 
6. 12. dower is not loft by the felony of the hul- 


band. / 17. 


39. Where any complaint ſhall be made before Cons. 


a juſtice, and a warrant or ſummons fhall iſſue in 
conſequence thereof; the juſtice, upon hearing 
and determining the matter, may award cs to 
either party: bur if the conviction be upon a penal 
ſtatute, and the penalty amounts to 51. or up- 


wards, the coſts ſhall be deducted out of the Jr 
nalty. e 


40. Upon an indictment or other criminal pro- Damiges. 


ſecution, no damages can be given to the party 


grie ved: But it is every day's. practice in the court 
of king's bench, to induce defendants to make 


ſatisfaction to the proſecutors, by intimating an 


inclination on that account to mitigate the fine duc 


to the king. 2 Haw, 210. 


41. Where a ſtatute gives treble damages; the 


Juſtices are not to aſſeſs the damages, and then 
treble them; but the Jury ought to find the da- 
mages, and then the juſtices are to treble them, 


Cro. Car. 449. 


Treble damages, 


42. In all caſes where a juſtice | is or ſhall be re- Diſtreſs and ce, 


quired by any act of parliament, to iſſue a warrant 


of diſtreſs for the levying of any penalty inflicted, 


or any ſum of money directed to be p by ſuch 


act; it ſhall be lawful for ſuch juſtice granting the 


warrant, therein to order and direct the goods 
diſtrained to be ſold within A certain time to be 


limited 
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limited in ſuch warrant, ſo as ſuch time be not leſs 
than 4 days, nor more than 8 days, unleſs, ſuch 
penalty or ſums of money, together with reaſonable 
charges of taking and keeping the diſtreſs, be 
| ſooner paid. And the officer making ſuch diſtreſs, 
may deduct the reaſonable charges of taking, keep- 
ing, and ſelling the ſaid diſtreſs; and the overplus 
(if any) ſhall be returned to the owner on demand. 
(Except only in caſes of diſtreſs for quakers' tithes 
and church-rates.) 27 Geo. 2. c. 20, : 
43. An act inflicting a penalty for a ſecond of 
| fence, muſt always be underſtood, after conviction 
and judgment for the firſt offence ; and the ſecond. 
_ offence muſt be committed aſter the firſt convic- 
tion, and judgment thereupon given: for ir doth 
| not appear to be an offence, until judgment by pro- 
= | ceeding of law be given againſt the offender. 
1 2 Inſt. 468. 
| " "4" the fadifiment tbr 4 "Cooke offence, muſt 
b | recite the record of the firſt conviction; and upon 
—- the evidence, the record of the firſt conviction muſt / 
3 be proved: but the matter of the firſt conviction 
| _ ſhall never be re- examined, but mult ſtand for | 
granted. 1 Il. H. 686. 5 
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Abjura- 


Abjuration Oath. See Daths, 
 Acceſſary. 


2 acceſſaries i in general. 
II. Of acceſſaries before the fart. 


wy Of acceſſaries after the fact. . 


TV. How they are to be proceeded againſt, 
4. Of acceſſaries i in general. 


| Ccxss av (quaſi, accedens ad culpam) is 5 that is net 
| A the chief actor, but one that is concerned i in the felony by 
commandment, aid, or receipt. | 


In the higheſt capital offence, namely, high treaſon, 


there are no acceſſaries, neither before nor after; 3 for the 
conſenters, aiders, abettors, and knowing receivers and. 
| comforters of traytors are all principals. 1 Hale's Hift. 613 


But yet as to the courſe of pr pt roceeding, it hath been, =o) 


; indeed ought to be the courſe, that thoſe who did actuall 


commit the very fact of treaſon, ſhould be firſt tried, be- 
fore thoſe that are principals in the ſecond degree ; becauſe 


- otherwiſe this inconvenience might follow, that the prin- 
cCipals in the ſecond degree might be convicted, and yet the 
principals in the firſt degree may þe acquitted, which 
would be abſurd. Id. 

In caſes that are criminal, but not capital, as in petit lar- 
ceny, and treſpaſs, there are no acceſſaries; for the acceſſa- 
ries before are in the ſame degree as principals; and acceſſa- 
ries after, by receiving the offenders, cannot be in law 


under any penalties. as acceſſaries, unleſs the acts of par- 


lament that induce thoſe penalties do expreſsly extend * 


receivers or comforters, as ſome do. Id. 


It remains therefore, that the buſineſs of this title of ae · 
= Cceſlaries refers only to capital felonies, whether by the com- 


mon law, or by act of parliament. _ 


Concerning which, L. Coke Wh generally, that 
when an offence is felony, either by the common law, or 


by ſtatute, all acceſſaries both before and after are inci- 


dentally included. 3 Inf. 59. 


= But as to felonies by act of — L. Hale diſtin- 
. or thereupon as n Regularly (0 oe if 


Vor. I. 


Acceſſiry, ha 


In the higheſt 
offence, no ag= 
ceſfaries. 


In the loweſt 
offences, no acts 
ceſſaties. : 


Aceeſſarits only 


in felony. 


Acceſſaries in- 
plied in felony, 


Acceſſarics in 
felonies by 
ſtatus, 
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How "I acceſ- 


ſaries by ſtatute 


Mall have their 


clergy. 


— * 5 


Acceſſiry be- 


tore. 


of them only doth i it, they are all principals. Hale's Pl. 


expreſs terms comprehend acceſſaries before, and make 
no mention of acceſſaries aſter, namely, receivers or com- 


all which import accefſaries before, make it evident, that 


the various penning thereof, and ſo have done in many 
caſes. F 


of clergy, doth not thereby exclude the acceſſaries before 


ſent at the time of the felony committed, doth yet procure, coun 
fell, command, or abet another to . a felony . 


is preſent, he is not an acceſſary, but a principal. 


er if one hold che N While the Te ſtrikes hum 5.0r * 


Atteſtary. 


an 120 of parliament ena an offence to be felony, though 
it mention nothing of acceſſaries before or after, yet virtu- 
ally and conſequentially thoſe that counſel or command the 
offence are acceſſaries before, and thoſe that knowinglx 
receive the offender are acceſſaries after. 1 H. H. 613. 
But if the act of parliament that makes the felony, in 


forters, there it ſeems there can be no acceſſaries after; 
for the expreſſion of procurers, counſellors or abettors, 


the law-makers did not intend to include acceſſaries after, 09 
which is an offence of a lower degree than acceſſaries be- _ 
fore. 1 H. H. 614. 5 
And althoꝰ it be 3 true, that an act of parliament 1 
creating A felony, renders conſequentially acceſſaries before 1 
and after within the ſame penalty, yet the ſpecial penning NT. 

of the act fometimes varies the caſe: Thus the ſtatute of Wt 
. or taking away women, makes the taking' 1 
away, and the procuring and abetting, Jeu and wittingly x 
receiving alſo, to be all equally principal felonies, and ex- IF 
cluded of clergy. Again, the ſtatute of 27 Eliz. c. 2. 
makes the coming in of a jeſuit treaſon, the receiving or 
relieving of him felony, the contributing of money to his 
relief a præmunire. So that acts of parliament may di- 1 
verſify the offences of acceffary or principal, according to Kh 


Alſo a ſtatute excluding the principals FAR thi benefit 


or after; neither doth a ſtatute, excluding the acceſſaries, 
_— exclude the 1 '2 Hus. * 


v 


ES 7 of et FO the Fall. 


tn acceſſary be ore the faft committed, is he that ws abs 


Being abſent at the time of the felony E For if he | 


So alſo, if divers come to commit an unlawful act, and 
be preſent at the time of the felony committed, tho' one 


4135 
So if one preſent moye the other to ſtrike; or if one pre 
ſent did nothing, but yet came to aſſiſt the party if needful ; 


9 one 


Acceſſary, 
ehe preſent deliver his weapon to the other that ſtrikes: 
for they are preſent, aiding, abetting, or comforting. 
I PR EL F 
So if ſeveral perſons ſet out together, or in ſmall par- 
ties, upon one common deſign, be it murder or other fe- 


Jony, or for any other purpoſe unlawful in itſelf, and each 


taketh the part aſſigned him; ſome to commit the fact, 
others to watch at proper diſtances and ſtations to prevent 
a ſurprize, or to favour (if need be) the eſcape of thoſe 
who are more immediately engaged : they are all, provided 
the fact be committed, in the eye of the law preſent at it. 
For it was made a common cauſe with them ; each man 
operated in his ſtation at one and the fame inſtant towards 


the ſame common end; and the part each man took tended 


to give countenance, encouragement and protection to the 
whole gang, and to inſure the ſucceſs of their common 
enterprize: Foſler's Crown Law, 350. | 

But if one came caſually, not of the confederacy, tho? 


he hindered not the felony, he is neither principal nor 


acceffary, altho* he apprehend not the felon ; but for his 


__ negligence he is puniſhable by fine arid impriſonment. 


Hale's Pl. 216. 2 Haw, 313. 


Alſo in ſome caſes, even a perſon abſent may be prin- 
cipal; as he that puts poiſon into any thing to poiſon an- 


other, and leaves it, tho' not preſent when it is taken: 


And ſo it ſeems all that are preſent when the poiſon is ſo 
_ infuſed; and conſenting thereunto. Hales Pl. 216. 


Procure, counſel, command, er abet] But here note ſome 
diverſities: As, | e 


(1) When the principal doth not accompliſh the fart alio- 
gether in the, ſame ſort, as it was beforehand agreed between 
Him and the acceſſary. And therefore if one commands an- 
other to lay hold upon a third perſon, and he lays hold 


upon him and robs him, the perfon commanding is not 


acceſſary to the robbery ; for his command might have 


been performed without any robbery: Dale. c. 161. 
But if the command had been to beat him, and the 


party commanded doth kill him; or beat him ſo that he 
dieth thereof; the perfon commanding ſhall be acceſſary 
to the murder: for it is a hazard in beating a man, that he 


may die thereof, I. 


(2) He that commandeth or counſelleth any evil or unlawful 


ac to be dont, Pall be adjudged acceſſary to all that-ſhall enſue 


upon the ſame evil act, but not to any other diſtinct thing. As 


if one command another to ſteal a horſe, and he ſtealeth an 


ox; or to rob a man by the highway of his money, and 


„ 14 


he robs him in his houſe of his plate; or to burn ſuck'a 
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A cceſſary. 


one's houſe, and he burneth the houſe of another: Theſe 


are other acts and felonies than he commanded to be 
done, and therefore he ſhall not be adjudged acceſſary to 
them. Dalt. c. 161. 

(3) But: Fl a perſon commit the fame felony, . which another 
did command or counſel to be done, tho he doth it at another 
time, or in another place, or in another ſort than Twas com- 
manded or counſelled, yet here ſuch perſon commanding or coun- 
felling ſhall be acceſſury. As if he doth counſel to kill a 
man by poiſon, and he kills him with a dagger ; or to kill 


him by the highway, and he kills him in his houſe ; or to 


kill him one day, and he kills him on another day ; ; in theſe 

and the like caſes he ſhall be acceſſary. Id. 4 
(4) Theſe offences which in the conſiruction of 3 are ft FR 

den and unpremeditated, cannot have any acceſſaries before. 


As killing a man by miſadventure, in his own defence, or 


manſlaughter : For in ſuch caſe there can be no procuring, 
counſelling, commanding, or abetting. But there may be 
acceſſaries after. 1 H. H. 616. 

(5) It ſeems to be generally agreed, that he <vbo barely 
conceals a felony, which he knows to be intended, is guilty only 


of a miſpriſion of felony, and ſhall not be adfvdend an acceſs. 


fary; for this is not procuring, counſclling, or abetting, 
2 Haw. 317. 


(6) Alſo, if a man counſels or Sede ehen to 


kill a perſon, and before he hath killed him, he who coun- 


ſelled or commanded it, repents and countermands it, 


charging him not to kill him, and yet after he doth kill 
bim; here ſuch perſon countermanding ſhall not be ad- 

judged acceſſary to the murder: For, generally, the law 

adjudgeth no man acceſſary to a felony before the fact, but 


ſuch as continue in that mind at the time that the felony | 


is done and executed. Dalt. c. 161, 
(7) But if a perſon adviſe a woman to kill her child 
as ſoon as it ſhall be born, and ſhe kill it in purſuance of 


fluch advice; he is an acceſſary to the mytder, tho” at the 


the felon. 


time of the advice, the child not being born, no murder 
could be committed of it: For the influence of the felo- 
nious advice continuing till the child was born, makes the 
adyifer as much a felon, as if he had wow nantes der 
the birth, 2 Haw. N 


1 TL. Of accefſrie after the fas. 


Ates ary after the fa i is, where a perſon knowing the K- 
 lony to committed by auth, reciever, ſets or 0 fir 


Knowing 


Atteſlary. 


Weber the felony to be committed There can be no 
Youbt, but that it is neceſſary that the receiver have no- 
tice of the felony, either expreſs or implied, and ſo to 
be laid in the indictment, that the receiver neu that the 
perſon received by 15 had committed the principal fe. 
lony. 2 Haw. 319. 

The felony ] This, as {hath been ſaid, holds place only in 
felonies, and in thoſe felonies, where by the law judgment 
of death regularly ought to enſue; and therefore not in 
petit larceny. 1 H. H. 618. 

And therefore if a perſon do barely receive, comfort or 
conceal an offender guilty of any common treſpaſs, or in- 
ferior crime of the like nature, tho' he knew him to have 
been guilty, and that there is a warrant out againſt him, 
yet he is not an acceſſary to the offence ; but perhaps in 
ſuch caſe he may be indiCtable for a contempt of the law, 
in hindering the due courſe of juſtice. 2 Haw. 311. 

\Relieves, comforts, or afſifts the felon] In the explication 
of theſe words ſeveral things are conſiderable: n: 
() Generally, any aſſiſtance whatſoever given to one 
known to be a felon, in order to hinder his being appre- 
hended, or tried, or ſuffering the puniſhment to which he is 
- condemned, is ſuffieient to bring a man within this deſcrip- 
tion, and make him acceſſary to the felony; as where one 
aſſiſts him with a horſe to ride away with, or with money 
or victuals to ſupport him in his eſcape. 2 Haw. 317. 

(2) But if a man knows that a perſon hath committed 
a felony, but doth not diſcover it, this doth not make him 
an acceſſary, but it is a miſpriſion of felony, for which he 
may be indicted, and upon his conviction fined and im- 
Petenten, 1 H. H. 618. 

(3) Alſo if a man ſees another commit a felony, but con- 
ſents not, nor yet takes care to apprehend him, or to levy 
hue and cry after him, or upon hue and cry levied doth not 
. purſue him; this is a neglect puniſhable by fine and impri- 
{oument, but it doth not make him an acceſſary. Id. 

(4) In like manner, if one commit a felony, and come 
to a perſon's houſe before he be arreſted, and ſuch perſon 
| ſuffer him to eſcape without arreſt, knowing him to have 
committed a felony, this doth not make him acceſſary; but 
if he take money of the felon to ſuffer him to eſcape, this 
makes him acceſſary: And ſo it is if he ſhuts the fore door 
of his houſe, whereby the purſuers are deceived, and the 
felon hath opportunity to eſcape, this makes him an acceſ- 
ſary; for here is not a bare omiſſion, but an act done by 
him to accommodate the felon's eſcape. 1 H. H. 619, 

(5) Alſo it ſeems to be ſettled at this day, that whoſo- 
ever reſcues a felon from an arreſt for the felony, or vo- 
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admitted of acceſſaries, be deemed an acceflary, and be 
** . . g. 5 Ann. c. 3i. fo 5. 4 Geo, c. 11. And buy- 
that he knew they were ſtolen. 1 H. H. 619. 

braſs, bell-metal, and ſolder) {hall have been ſtolen, where 
the felony ſhall amount to grand larceny, or ſome greater 

' offence, and the perſon actually committing ſuch felony 


| hath not been before convicted; ſuch offender ſhall be 
- exempted from being puniſhed as agcellarys if the priy- 


rs duty, love, and tenderneſs, which a wife owes to her 


Acceſſary, 
luntarily ſuffers him to r is an acceſſary to the fe- 
we © 2 Haw. 318. 

(6) But if a felon be in i ho that relieves him 
with neceſſary meat, drink, or cloaths, for the fuſtentation 
of life, is not acceſſary. 1 H. H. 620. 

(7) So if he be bailed out; it is lawful to 10 0 70 00 
maintain him, for he is ſtill in ſome ſort in cuſtody, . is 
under a certainty of coming to his trial. H. a 

(8) But if a felon be in gaol x for a man to convey in- 
eee to him to break priſon to make an eſcape, or to , 
bribe the gaoler to let him eſcape, makes the party an acceſ- ; 


ſary: for tho' common humanity allows every man to afford - 
uch perſons neceſſary relief, yet common juſtice prohibits 


N —— — 
r te oe 
F ot oe oe wh 2 


all unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 2» : 


(9) The {ending a letter in favour of a felon, or adviſing 
to labour witnefſes not to appear, makes no e but 


it is a high contempt. Hale's Pl. 219. | 0 
5 (10) A man may be acceſſary to an acceſfary, by the 9 5 


egg of him dee him to be an n to fe- 


(11) If a 2 man hath goods foken, and he receives his NEW 
goods again, ſimply, without any contract to favour the 3 
felon in his proſecution, this is lawful; but if he receive 8 
them upon agreement not to proſecute, or to proſecute | HOT 
faintly, this 1s theftbote, puniſhable by impriſonment and 1 
ranſom, but yet it makes him not an acceſſary; but if he mm 
take money of him to favour him, whereby he clcapery this 1 10 


makes him acceſſary. 1 H. H. 619. 

(12) And if any perſon ſhall receive or buy ſtolen goods, 
knowing them to be ſtolen; or ſhall receive, harbour, or 
conceal the thieves; he ſhall, where the original offence 


tranſported for fourteen years. 3 W. c. 9 / 4. 1 Am. 
ing Bals goods at an under value, i 15 a preſumptive evidence, 


13) And where any goods (except lead, iron, copper, 


wo 25 thall be afterwards convicted. 22 G. 3. 4. 58. 
E 1. 
(14) It ſeems ani that the law hath ſuch a pn to 


huſband, as not to make her an acceſſary to felony by any 
ome given to her huſband; yet if {he be any Way guilty 
05 


. 


WY 


\ 


Acceſſary, 
of procuring her huſband to commit it, it ſeems to make 
her an acceſſary before the fact, in the ſame manner as if 
ſhe had been ſole, Alſo it ſeems agreed, that no other re- 
lation beſides that of a wife to her huſband, will exempt 

the receiver of a felon from being an acceſſary to the fe- 
lony from whence it follows, that if a maſter receive a 
| ſervant, or a ſervant a maſter, or a brother a brother, or 
even 2 huſhand a wife, they are acceſſaries in tht ſame 
manner as if they had been mere ſtrangers t to one another, 
2 Haw. 320. 

(15) But if the wife alone, the huſband being ignorant 
of i it, do receive any other perſon being a felon; the wife 
is accefſary, and not the huſband, 1 H. H. 621. 

(16) But if the huſband and wife both receive a felon 


knowingly, it ſhall be adjudged only the act of the . 
and the Wile mal be e . 


I. How they are 70 be proceeded ogainſ | 
By 3 Ed. I. FS 5. Thoſe e are accu ed of obs re- . A hes 


ceipt of felons, or of commandment, or force, or of aid in fe- l balable. 
tony done, all be bailable ; but this ſeemeth to be only where 
- it indifferent whether the party be guilty or inno- 
cent: for if there are ſtrong preſumptions of guilt, it 
ſeemeth that he is not bailable. 2 Haw. 102. _ 
Where a perſon is feloniouſly ſtricken or poiſoned in In what county 
one county, and dies thereof in another county, the acceſ- be us. 
ſary may be indicted in the county where the death ſhall 
happen. 2@& 3 Ed. 6. c. 24. / 2, 3. 
Alſo, where a murder or felony ſhall be committed i in 
one county, and the perſon ſhall be acceſſary in another 
county, the acceſſary may be indicted in the county where 
he was acceſſary: And the judges of aſſiſe, or two of theſnm 
of the county where the offence of the acceſſary ſhall be 
committed, on ſuit to them made, ſhall write to the keeper e 
of the records where the principal ſhall be convicted, to 
certify them whether ſuch principal be attainted, conrict- 
ed, or otherwiſe dilchargeds which he ſhall certify under 
his ſeal. . 4. 
The acceſſary may be indicted i in the ſame indetcapt Acceſſary and 
with the principal, and that is the beſt and moſt uſual principal in the 
way; but he may be indicted in another indictment, a ora 
then ſuch indictment muſt contain the certainty and kind 
of the principal felony. 1 H. H. 623. . 
It ſeemeth that the acceſſary may be put to anſwer be- Principat to bs - 
fore the principalhath appeared; but his plea cannot be tried fit ca. 
before ſuch appearance, unleſs he deſires it himſelf; but DS 


wy he 


Both tried by 


one inqueſt. 


Acceſſary may 
be tried, tho? 
the principal be 
not attainted. 


Receiver of 


ftolen goods may be taken, the buyer or receiver may be proſecuted as for 
a miſdemeanor, to be puniſhed by {ine and impriſonment, | 
or other ſuch corporal punifhment as the court ſhall think 


be tried before 
the principal, 


a 


trial, is good. 


ſhall be diſcharged. 5 
It ſeems to be ſettled at this day, that if the principal and 
acceſſary appear together, and the principal plead the ge- 


8 dhe principal be afterwards taken and convicted. 


Attellary. 


he will put himſelf upon his trial, before the pricichgil n 
tried, he may; and his acquittal or conviction, upon ſucl 
2 Haw. 3 22. 1 H. H. 623. : 
But! it ſeemeth neceſſary in ſuch caſe to reſpite judgment, 


till the principal be convicted; for if the principal be after 


acquitted, that conviction of che acceſſary is annulled, and 


no judgment ought to be given againſt him: But if he be 


acquitted of the acceſſary, that acquittal is good, and he 
1 H. H. 623, 624. 


neral iſſue, the acceſſary ſhall be put to plead alſo; and that 
if he likewiſe plead the general iſſue, both may be tried by 
one inqueſt; but that the principal muſt be firſt convicted, 


and that the jury ſhall be charged, that if they find the prin- 


cipal not guilty they ſhall find the acceſſary not guilty. But 
it ſeems agreed, that if the principal plead a plea in bar, or 
abatement, or a former acquittal, the acceſſary ſhall not be 


forced to anſwer, till that plea be determined: for if it be 
found for the principal, theacceſſaryis diſcharged; if againſt 


the principal, yet he ſhall after plead over to the felony, 
and may be acquitted. 2 Haw. 323. 1 H. H. 624. 


Anciently the acceſſary could not be tried, unleſs the 
principal were attainted (3 Ed. f. c. 14.); but by ther Ann. 


* 


at. 2. c. 9. /. 1. if the peine be convicted, or pe- 
remptorily challenge above twenty of the jury, the ac- 


ceſſary may be tried and puniſhed as if the principal had 
been attainted; and this, altho' the principal be admitted 
to his clergy, pardoned, or otherwiſe delivered before ate 


tainder. 
But in the caſe of ſtolen goods, if the principal cannot 


fit, altho* the principal be not convicted; which ſhall 
exempt the offender from being puniſhed as acceſſary, if 


Hat. 2. c. 9 


te. 31. 


tranſported for fourteen years. 
And by the 10 Geo. 3. c. 48. Every Fenn Who ſhall 
buy or receive any ſtolen jewel or jewels;”or any ſtolen 


gold or ſilver plate, watch or watches, knowing the ſame 
do have been ſtolen, ſhall, in all caſes where ſuch jewel 
ot jewels, or gold or filver plate ſhall have been felo- 
1 ſtolen, eee with a x burglary actually com- 


mitted 


1 nn. 
. 6. And by the 29 
* Geo. 2. c. 1 — the buyer or receiver of ſtolen lead, iron, 
copper, braſs, bell-metal, or ſolder, may be convicted, al- 

tho the principal hath not been convicted; and ſhall be 


IA 


_ + 


mitted in ſtealing the ſame, or ſhall have been feloniouſly 
taken by a robbery on the highway, —be triable as well 
before conviction of the principal felon whether he be in 
or out of (cuſtody, as after his conviction; and if ſuch 
perſon ſo buying or receiving ſhall be convicted thereof, he 
{hall be guilty of felony, and tranſported for 14 years. 

It ſeemeth not reaſonable, Mr. AHawtrns ſays, where a 
perſon is charged as acceſſary to more than one principal, 
to try him on the conviction of one, before all of them 
have appeared; becauſe hereby he may be ſubject to the 


Caſe where a i: | 
perſon is charged 


as acceſlary to 


more than one. 


hardſhip and hazard of two trials for his life for the ſame 


offence, which is contraxy to the general courſe of the law. 


2 Haw. 324 SE oO dS. 

But if a man be indicted as acceffary to two or more, 
and the jury find him acceffary to one, it is a good verdict, 
and judgment may paſs upon him. Foft. 361, 

And therefore the court in their diſcretion (Sir Michael 
Fefter ſays) may arraign him as acceſſary to ſuch of the 


principals who are convicted; and if he be found guilty as 


acceſſary to them or any of them, judgment ſhall paſs upon 
him : But on the 'other hand, if he be acquitted, that 
acquittal will not difcharge him as acceſſary to the others, 


and when they come in and are convicted and attainted, 


or if judgment of outlawry paſſeth againſt them, he may 


be arraigned de nous as acceſſary likewiſe to them. Altho? 


it is the ſafer courſe (according to lord Hale) to reſpite the 
_ arraignment of the acceflary, till all appear or are out- 
lawed. of. 361. | CE Ov ger 
If the principal be erroneouſly attaint, yet the acceſſary 
hall be put to anſwer, and ſhall not take advantage of 
the error in that attainder; but the prinèipal reverſing 
the attainder, reverſeth the attainder of the acceſſary. 
But upon this, Sir Michael Foſter diſtinguiſheth as fol- 


lows : If the principal and acceſſary are joined in one in- 


Caſe where the 
principal is er- 
roneouſly at- 
tainted. | 


dictment and tried together, which ſeems to be the moſt 
_ eligible courſe where both are ameſnable to the court; 


there is no room to doubt, whether the acceflary may not 


enter into the full defence of the principal, and zvail him- 
{elf of every matter of fact, and every point of law tending 
to His acquittal. ' For the acceſſary is in this caſe to be 
conſidered as a partner in the ſuit, and this ſort of da- 


fence neceſſarily and directly tendeth to his own acquittal, 
„„ 5 
But when the acceſſary is brought to his trial, after the 


_ conviction of the principal; it is not neceſſary to enter 


into a detail of the evidence on which the conyiftion was 
„ | | „ founded. 
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AcceFary 3C- 
quitted may be 


indicted as prin- 


£ Whether the 

5 principal acquit- — 

ted may be in- 

Sicted as acceſ- 
ſary de fore. 


Acceſſary; 


founded. Nor doth the indictment aver that the principal 


was in fact guilty. It is ſufficient if it reciteth, with pro- 
per certainty, the record of the conviction. This is evi- 
dence againſt the acceſſary, ſufficient to put him upon his 


defence. For it is founded on a legal preſumption, that 


every thing in the former proceeding was rightly and pro- 
perly tranſacted. But a preſumption of this kind muſt, 
as it ſeemeth, give way to facts manifeſtly and clearly 
proved. As againſt the acceſſary, the conviction of the 


principal will not be concluſive; it is as to. him res inter 
alias acta.  Foſt. 365. 


And therefore if it ſhall come out in evidence upon 


the trial of the acceſſary, as it ſometimes hath and fre- 
quently may, that the offence of which the principal was 
convicted did. not amount to felony in him, or not to that 
ſpecies of felony with which he was charged ; the ac- 


ceſſary may avail himſelf of thy and ought to be ac- 


quitted. Id. 


And as in point of law, ſo alſo i in point. of fad, if it 
ſhall manifeſtly appear in the courſe of the acceſlary's trial, 


that the principal was innocent; common juſtice ſeemeth 


to require that the acceſſary ſhould be acquitted. As ſup- 


poſe a man is convicted upon circumſtantial evidence, ; 
ſtrong as that ſort of evidence can be, of murder. Ano- 


ther is afterwards indicted as acceſſary to this murder; and 


it cometh out upon the trial by inconteſtible evidence, that 
the perſan who was ſuppoſed to be murdered is ſtill living; 
in this caſe certainly the perſon indicted as acceſſary ſhall | 
be acquitted. Or ſuppoſe the perſon to have been in fact 
- murdered, and that it ſhould come out in evidence to the 


katisfaction of the court and jury, that the witneſſes againſt 
the principal were miſtaken in his perſon (a caſe of this 


kind Sir Michael Fofter ſays he has known), that the perſon : 
convicted as principal was not nor could poſſibly have been 


preſent at the murder. Id. 367, 368. 


If one perſon be indicted as principal, and another as 
acceſſary, and both be acquitted; yet the perſon indicted 
as acceflary may be indicted as principal, and the former 


acquittal as acceſſary is no bar. 1 H. H. 6258. 
But if a perſon be indicted as principal and acquitted ; 


lord Hale ſays, he ſhall not be indicted as acceſſary before: 
And if he be, he may plead his former acquittal in bar, for 
it is in ſubſtance the ſame offence. 1 H. H. 626. 


But Sir Michael Feſter obſerves upon this, that in the 


eye of the law, the offences of principal and acceſſary do 


ſpecifically differ; and if a perſon indicted as principal, 


| Cannot be conyicted upon evidence tending barely to prove 
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Acceſlary, 
him to have been acceſſary before the fact, which muſt 
needs be admitted, it doth not appear how an acquittal 
upon one indictment can be a bar to a ſecond for an of- 
fence ſpecifically different from it. 49%. 362. 

80 if a man be indicted as priucipal, and acquitted; he 
may be indicted as acceſſary after, for they are offences of 
ſeveral natures. 1 H. H. 626. | 
And ſo it is if he be indicted as acceffary before, nd 

acquitted ; yet for the ſame reaſon he FA be indicted. : as 
WR after. te 


Indictment of an Sethe before Us fa, cake 
from Coke's report of Lord Sancher's caſe, g Co. 
116, which, as the proſecution was by the king's 
ſpecial command, was probably drawn by good 

advice; and on £5 Robert Creighton eſquire 

(Lord Sanchar of Scotland) . was Convicted rh, 
hanged; viz. | 


Middleſex, PHE Jurors do reſent or the lord 1 ling 
upen their oath, That whereas Robert Car- 


11 


Principal ac- 
quitted may be 
indicted as ac- 
ceſſary after. 


Acceſſary before 
acquĩtted may 
be indicted as 


* accetflary after. 


liel late of London, yeoman, and James Irweng late of Lon= 


don aforeſaid, yeoman, not having Ged before their eyes, but 


ſeduced by the in/ligation of the devil, the eleventh day of May 
in the year of the reign of our lord James by the grace of God of 


England, France, and Ireland, king, defender of the faith, and 
ſo forth, the tenth, and of Scotland the forty-fifth, at London, 


bat i is to fav, in the pariſh of St. Dunſtan in the Weſt, and 


in the ward of Farringdon without London aforeſaid, &c. 


with force and arms, &c. feloniouſiy and of their aforethought : 


malice, in and upon one John Turner then and there in the 


peace of God and of the ſaid lord the king being, made an af- 


fault and affray, and the aforeſaid Robert Carliel a certain gun 
{tormentum}] called a piſtol, of the value of 5 8. then and there 


charged with gunpowder and a lenden bullet, which gun the 


ſaid Robert Carliel 1 his right hand then and there had and 


beld, in and upon the aforeſaid John Hurner then and there 
feloniouſly, voluntarily, and of his malice forethought, did ſhoot 
o, and diſcharge ; and the aforeſaid Robert Carliel, with the 
ſeaden bullet aforeſaid from the gun aforeſaid then and there 


"foot and diſcharged, the aforeſaid John Turner, in and upon 
Ihe left part of the breaſt of him the ſaid John Turner, near 


the left pap of him the faid John Turner, then and there fe- 
loniouſiy ftruck, giving to the ſaid John Turner then and there 


with the leaden bullet aforeſaid out of the gun aforeſaid then 


bnd there ſhot off 2 aſcrarged, in and upon the left part © 
| Fe 


=vards, to Wit, on the 


| Arceſtary, | 


the breoft of him the aid John Turner, one mortal wound of 
the breadth of half an inch, and depth of five inches, of which 
mortal wound the aforeſaid John Turner at London aforeſaid, 

in the pariſh and ward aforeſaid, inſtantly died: And that 
James'Irweng felonionſly, and of his ert vgl. malice, then 
and there ꝛbar preſent, aiding, alſiſting, abetting, comforting, 
and maintaining the aforeſaid Robert Carliel to the felony and 
mixrder aforeſaid in form aforeſaid to be done and committed ; 


_ and fo the-aforeſaid Robert Carliel and James Irweng the | 
aforeſaid John Turner at London aforeſaid, in the pariſh and 
ward aforeſaid, in manner and form aforeſaid, felomouſly, vo- 
 tuntavily, and of their forethought malice; killed and murdered, 
. againſt the peace of the lord the now. king his crown and dig- 
mity ; And that one Robert Creighton, late of the pariſh of 


St. Margaret in Weſtminſter, in the county of Middleſex, 
eſquire, not having God before his eyes, but being ſeduced 
by the inſtigation of the devil, before the felony and mur- 


der aforeſaid by the aforeſaid Robert Carliel and James Ir- 
4veng in manner and form aforefaid done and committed, 
that is to ſay, the tenth day of May in the year of the 


reign of our lord James by the grace of God of England, 


France, and Ireland, king, defender of the faith, and ſo 


forth, the tenth, and of Scotland the forty- fifth, the afore- 


ſaid Robert Carkiel, at the aforeſaid pariſh of St. Margaret 
in Weſtminſter aforeſaid, i in the county of Middleſex aforeſaid 
to the felony and murder aforeſaid, in manner and form 


aforeſaid to be done and committed, maliciouſly, feloni- 


ouſly, voluntarily and e forethou! ght malice, did incite, 
move, abet, counſel and procure, againſt the peace of the 


ſaid lord the king that now is, his crown auc dignity. 


if after the fact, then the form may be thus; ; 
And that A. 0. Lads of - 


in RY county. of = 


yo2tnan, well knowing the ſaid (offender) to have Sor ad | 


committed the ſaid oe in manner and form aforeſaid, after- 


day , in the nm 


year of the reign f 


that now is, Dis crown and dignity. 


Action popular. See Information, 


- Ot — aforeſaid i in the county 
aforeſaid, with force 15 arms, Him the faid 
and there felomouſly, and of his malice forethought, receive, 

aid, and comfort ; againſt the peace of the ſaid lord the. ng ; 


did then 


for another, it is enacted by 1 H. 5. c. 5. that in: 
every Wee writ of actions perſonal, appeals, and indictments, 
in which the exigent ſhall be awwarded, to the names of the 


miſtery, and of the towns or hamlets, or places, and counties, 
F which they were, or be: and if by proceſs upon the ſaid 
original zurits, appeals, or indiftments, in which the ſaid ad- 
ditions be omitted, any.outlawries be pronounced, they ſhall be 
void, and before the outlaauries pronounced, the ſaid writs and 
andietments ſhall be abated by the exception of the party. 


writ whereby the ſheriff is commanded to proclaim the 
party in the county court, in order to his being outlawed. 


proceſs of outlawry may be awarded; and therefore it ex- 
tendeth not to an indictment for encroaching on the high- 


but a diſtreſs. Croke Eliz. 148. 
law, every natural man, having no name of dignity, ought 


w be named in all originals and other ſuits by his chriſtian 


he ought to be named by his chriſtian name and ſirname, 
and by the addition of his name of dignity. 2 Int. 665. 
If there be a corporation of one ſole perſon, that hath a 
fee ſimple, and may have a writ of right, he may be named 


name, as John biſhop of P. 2 nf. 666. 
If it be a corporation aggregate of many able perſons, 


or dean need not be named by his chriſtian name, becauſe 


name and firname. 1d. 


name of his dignity ; as 7 duke of A. Id. 


addition after the alias difus is ill: As for e where 


of H. for without the alias didtus there is no addition of 
the vill; ayd if the party is not ſufficientiy named in t..e © 
fit 


1 
n 


NO prevent the inconvenience of troubling one perſon 


defendants additions ſhall be made, of their etate or degree or 


In which the exigent ſhall be awarded The exigent is 2 
And by theſe words the act extendeth only to caſes where 


way, becauſe in that caſe proceſs of outlawry lieth not, 
To the names of the defendants} Regularly by the common 


name and ſirname, and that, before this act, ſufficed; but 
if he had a name of inferior dignity (as knight or banneret} ; 


by the common law by his chriſtian name without any fir- 


as mayor and commonalty, dean and chapter; the mayor 
that ſuch a corporation ſtandeth in lieu both of the chriſtian 


A duke, marquis, earl, . or 8 might by the 
_ common law be named by his chriſtian name, and by the 


Additions ſball be made] The addition as well as the eſtate, 
degree, or miſtery, as the town, hamlet, or place, ought by 
force of this act to be alledged, in the firſt name; for an 


the indictment was againſt J. R. otherwiſe called V. R. 


14 


ad 


and the ſame addition, 1t 1s ſafeſt to repeat the addition 
after each of their names, applying it PTY: to every 


_ unleſs it add the addition of the younger to the other addi - 
tions; but where the father is the defendant, it is laid that 
there is no need of the addition of the elder. Id. 


alſo the younger ſons of peers, and their eldeſt ſons in 
their eldeſt ſons, There are alſo eſquires by virtue of their 


office of truſt under the crown. 1 Black}. 405. 


beſides our own; becauſe no ſuch dignity can give a man 


and countenance of a gentleman, he ſhall be called Mr. 
fuch a one, and ſhall be taken for a gentleman. 1 Blacks 


are comprehended thoſe who have freehold lands of 40 8: 
n SY 


a one, are all of them good additions of the eſtate or de- 


the eſtate and. degree of a man. Alſo four r is a you 


Addition. 


$rſt part, the alias cannot aid of help it. 2 Inf, 66g; 
3 Sal. 20. 
Where there are ſeveral elude; of different flames 


one of them. 2 Haw. 187. 
Where a father hath the ſame name and the fima addi- 
tion with a defendant being his ſon, the action is abateable 


- Of their eftate or degree] Eſquire is a good vddition; And ; 
the eldeſt ſons of peers, in the lifetime of their fathers, 
though frequently titular lords, yet are only eſquires. So 


perpetual ſucceſſion. Alſo the eldeſt ſons of knights, TX By 
office, as juſtices of the peace, and others who bear any 


And it ſeems clear, that no one can be well deſcribed 
by the addition of a temporal dignity of any other nation 


an higher title here, than that of an eſquire. 2 Haw. 187. 
Clerk is a good addition of a clergyman; and he that 
hath taken any degree in either of the univerſities, may be 
named by that degree. 2 J. 668. 1 Blackf. 405. 

Gentleman and gentlewoman are good additions. And as 
ſor gentleman, ſays Sir Thomas Smith, they be made good 
cheap in this kingdom ; for wholberer: ſtudieth the laws 
of the realm, who ſtudieth in the univerſities, who pro- 
ſeſſcth liberal ſciences, and (to be ſhort) who can live idly; 
and without manual labour, and will bear the port, charge, 


ws. 
| Yeoman is a ad addition; ; ks which e 
a year, and thereby heretofore could ferve upon juries, 
and can yet vote for knights of the ſhire, and do any other 
act where the law eee one that 1 18 2 . and lawful 
Widow, or /+ Fngletvoman, or PD "EP fay) W 5 of ſuch 


gree of a woman; but no ſuch like addition is good, for 


addition of a woman. 2 How. 188, 


1 „ 


Addition. 


* by mM 2 Hery! This includeth all lawful arts, trades and oe 


ene as taylor, merchant, mercer, pariſh clerk, ſchool- 


maſter, huſbandman, labourer, and the like. 2 Haw. 188. 
But ſervant, groom, or farmer, are not additions within 


this act, becauſe they are not of any miſtery. And cham- 


berer, butler, pantlet, or the like, are additions of offices, 
and not of any miſtery or occupation. 2 III. 668. 


Neither doth this act extend to btw ful practices, as 
extortibner, maintainer, chief, vagabond, heretick, and 


ſuch like. 2 Haw. 188. | 
If a man hath divers arts, trades or occupations, he 
may be named by any of them; but if a gentleman by 


birth be a tradeſman, he ſhall not be named by his trade, 
but by the degree of gentleman, becauſe it is worthier 
than the addition of any miſtery. And in general a man 


mall be named by his worthieſt title of addition. 2 T1nft. 
And of the toꝛuns or hamlets) If there be two towns in 


a county of the ſame principal name, with different additions 
to diſtinguiſh them from one another, as Grea! Dale and 


Little Dale, or Upper Dale and Lower Dale, and the defend- 


ant named only of the principal town without any addi- 
tion, as of Dale only, the defendant may plead that there 


are two Dales in the fame county, and none without an 
addition. But if there be two towns of the ſame name 


in a county, without any addition to diſtinguiſh them, it 


may be ſufficient in ſuch caſe to name the defendant ge- 
nerally of either of ſuch towns, without adding any thing 
to diſtinguiſh it from the other. 2 Haw. 189. 


If the defendant live in a hamlet of a town, it is ſaid to 


be in the election of the party to name him either of the 
hamlet or of the town. Id. fo 

But the addition of a pariſh, if hete be two or more 
towns in it, is not good; but if there be but one town, the 
addition of pariſh is good. 2 1. 669. 


'The addition. of the place of habitation of a wife, is 


ſufficiently ſhewn, by ſhewing that of the huſband ; be- 


cauſe it ſhall be intended that the wife lives where the | 


| huſband does. 2 Hao. 100. 


Or places] If the defendant lives! in a place Lo by a 
ſpecial name, and lying out of any town or hamlet, he 
may be well named of ſuch place; but if he live in any 
place known within a town or hamlet, it is ſaid to be ſafeſt 
to name him of the town or hamlet. 2 Haw. 189, 190. 
O which they were or be] The addition of the eſtate, de- 
gree, or miltery, ought to be as the defendant was of at 
whe day of the indiQment brought,” and not late of ſuch a 


| degree 
1 » 


degree or miſtery; but it is a good addition to name che 
defendant late of ſuch a town or place, becauſe men do 
often remove their habitation. 2 It. 670. 


informed him, that theſe words were not made part of 


good reaſons requires to be inſerted by way of deſcription- 


taken from that place where the crime is by ſuch indict- 
ment charged to have been committed. Lord Balmerins's 


the ſtatute ſaith they ſhall be void, yet they are but void- 


| Addition, 


So in the caſe of lord Balmerino, after the rebellion in 1 5 
the year 1745, the indictment charged, that Arthur lord 0 
Balmerino, late of the city of Carlifle in the county of Gumber- be 
land, did ſo and ſo; lord Balmerino objeCted that this was no 
title belonging to him; upon which the lord high ſteward 


his title, but only an addition of place which the law for 


of defendants in all indictments, and it is moſt commonly . 


Trial, p. 12. State Trials, vol. . = 

Shall be void] This being a judgment i in law, i is inter= | 
preted ta be made void by a writ of error, or by the plea 1 
of the party coming in upon a capias utlagatum for tho 


able by a writ of error or plea. 2 Inf. 670. 5 
By the exception of the party] But if the defendant ap- = 
peareth upon proceſs, and plead, taking no advantage 


thereof by exception, he hath loſt the benefit hereof : but it 
ſeemeth that the bare appearance of the party, without ple, 
doth not ſalve the want of a good addition, 2 Haw, I 5. 4 


55 
at 


Adultery. See een, 
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J. What is an affray. 


II. How far it may be uppreſſed by a rat perſons 


III. How far by a conſtable. 
IV. How far by a juftice of the peace. | 
V. Puniſoment of an affray, 1 


1. What 75 an ray. 


N agray i is a public offence to the terror of the ling 7 
. ubjectss ſo called (according to lord Coke) becauſe it 


| engl and maketh men afraid. 3 Inſt. 158. 


From whence it ſeemeth clearly to follow, that there 
may be an aſſault, which will not amount to an Hay: 
as where it happens in a private place out of the hear- 


ing . e of any, except the parties concerned; 


in 


n 


- 2 = "=O. AV i 


Atkray. 


in which Caſe it cannot be laid to be to the terror of the 
people. 1 Haw. 134. 

Alſo it is ſaid, that no 3 or threatening 
words whatſoever, ſhall amount to an affray; and that no 


one can juſtify laying his hands on thoſe who ſhall barely 
it ſeemeth, that the conſtable may, at the requeſt of the 


him, before a a juttice in order to find * * Haw. 
135. 


challenge another either by word or letter, to fight a duel, 


or to be the meſſenger of ſuch a challenge; or even barel 


fletions, and infinuating a dedre to fight. Id. 
But altho' no bare words, in the judgment of law, carry 


where there is no actual violence as where a man arms 


mon law, and is ſtrictly prohibited by ſtatute : For by 
2 Ed. 3. c. 3. it is enacted, that no man of what Ein eh 


W 28 "he 3 n - 
8 N er „ a ed 23 A 
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wzĩmiſters in executing 19 ice, and ſuch as be in their company 


E miniſters doing their ice, with force and arms, nor bring 
any force in affray of peace, nor go nor ride armed, by night 


| juſtices, or other miniſters, or elſewhere; upon pain to forfeit 


: a eaſure, And the Lag s Juſtices in their preſence, ſheriff cad 
© other. miniſters i in their bailiwicks, lords of franchiſes and their 
0 bailiffe in the ſame, and Mayors and bouliffs of cities and vo- 


wardens of the peace within their wards, ſhall have power to 


execute this at. And the judges of afjize may puniſh ſuch of 
5 ficers as have not done their duty herein. 


upon theſe words of exception, that no perſon is within 
the intention of this ſtatute, who arms himſelf to ſuppreſs 
dangerous rioters, rebels, or enemies, and endeayours to 


quarrel with angry words, without coming to blows; yet 


party threatened, carry the perſon who threatens to beat 
Alſo, "Y is certain, that it is a very high offence to 


to endeavour to provoke another to ſend a challenge, or to 
fight ; ; as by diſperſing letters to that purpoſe, full of re- 


in them ſo much terror as to amount to an-affray, yet it 
ſeems certain, that in ſome caſes there may be an affray, 
himſelf with dangerous and unuſual weapons, in ſuch a 
manner as will naturally cauſe a terror to the people; 
| which is ſaid to have been always an offence at the com- 
CO feever, except the king's forvants i in his preſence, and his mi- 
| aſifting them, and alſo upon a cry made for arms to keep #4 - 
| peace, ſhall come before the king's juſtices, or other of the king's 
or day, in fairs or markets, or in the preſence of the king's 


3 their armour to the king, and their bodies to priſen at the king's © 
4 roughs within the ſame, and borough-holders, conſtables and 


Upon a cry made for arms to keep the peace] It 18 been 


3 
Affray. 

In affray of peace] En Prager de la pee; L. Cole has 
| it Fits of the country, or the people; and ſo, he obſerves, 
that the writ grounded upon this ſtatute ſaith, In quorun- 
dam de populo terrorem; and therefore the printed book, 
in aſtray of peace, ought to be amended. 3 ft. 58. 

And it is holden upon theſe words, that no wearing 
arms is within the meaning of this ſtatute, unleſs it be ac- 
companied with ſuch circumſtances as are apt to terrify 
the people; from whence it ſeems clearly to follow, that 
_ perſons of quality are in no danger of offending againſt this 
ſtatute, by wearing common weapons, or having their 


uſual number of attendants with them, for their ornament 


or defence, in ſuch places, and upon ſuch occaſions, in 
which it is the common faſhion to make uſe of them, 
without cauſing the leaſt ſuſpicion of an intention to- 
commit any act of violence, or diſturbance of the peace. 
1 Haw. 136. 
Mor to go nor ride armed] It i 15 holden, that a man can- 
not excuſe the wearing ſuch armour in publick, by alledg- 
ing that ſuch a one threatened him, and that he wears it 
for the ſafety of his perſon. from his affault; but it hath 
been reſolved, that no one ſhall incur the penalty of the 
ſaid ſtatute for aſſembling his neighbours and friends in 
his own houſe againſt thoſe who threaten to do him any 
violence therein, becauſe a man's houſe is his caſtle. Id. 
Their bodies to prifon}] p he ſtatute of. 20 2. fe. bo adds 
a fine likewiſe. 1 
Wardens of the peace) It is holdew that any 1 Juſtice of "2 
the peace, or other perſon who is impowered to execute 
this ſtatute, may proceed thereon ex officio; and if he find 
any perſon in arms, , contrary to the form of the ſtatute, 
he may ſeize the arms, and commit the offender to priſon; 
and that he ought alſo to make a record of the whole 


proceeding, and certify the fame into the exthequer. pO 


| VO” „ 


2 How far: it may be ſupprefed by @ private 
| n : ; 


It ſeems grated, that any one — ſees others Babe 
ing, may lawfully part them, and alſo ſtay them till the 
heat be over, and then deliver them to the conſtable to 
be carried before a ne to find ſureties for the peace. 
® Haw. 1 36. 

And the law doth encourage him be for if he 
receive pF harm * the 9 he ſhall have his 5 
* | » me Y 


the 


ce. 


re- 


| Aﬀeap. TG 


med) by bw againſt them; and if the affrayers, receive 
Hurt, by the endeavouring only to part them, the ſtanders 
by may juſtify the ſame, and the affrayers have no remedy 
by law. 3 f. 158. 

But if re of the parties be lainz or PO A or 


Jo ſtricken that he falleth down for dead; in that ade 


the ſtanders by ought to apprehend the party ſo ſlaying, 
wounding, or ſtriking, or to endeavour the ſame by hue 
and cry or elfe for his eſcape, oy {hall be fined and 1 im- 
priſoned, 8 c 


nn. Hhw far by a conſtable. | 


© ſeems agreed, that a-conſtable is not only | impower⸗ 


ed, a as all private perſons are, to part an affray which 


happens in his preſence; but is alſo bound at his peril - 
uſe his beſt endeavours to this purpoſe ; and not only 
do his utmoſt himſelf, but alſo to demand the aſſiſtance of 


E others, which if they refuſe to give him, they are puniſh- 


able by fine and impriſonment. 1 Ha. 137. 

And it is faid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
ſtrike, or drawing their weapons, or the like; or upon 


I the very point of entering upon an affray, as where: one 


ſhall eee to kill, wound, or beat another, he may ei- 


ther carry the offender before 2 juſtice to find ſureties ſor 


the peace, or he may impriſon him of his own authority 
for a reaſonable time, till the heat ſhall be over, and alſo 
afterwards derain him till he find ſuch ſurety by obligation. 
But it ſeems, that he has no power to impriſon ſuch an of- 
fender in any other manner, or for any other purpoſe ; for 
he cannot juſtify the committing an ailrayer to gaol, till he 
ſhall be puniſhed for his offence : And it is ſaid, that he 
ought not to lay hands on thoſe, who barely contend 


E with hot words, without any threats of perſonal hutt z 


and that all which he can do in ſuch caſe is to com- 
mand ram under pain of würdest to avoid fight- | 
in „ d. | | 

Nt he is fo far entruſted with a power over all actual 
affrays, that tho' he himſelf is a por by them, and 
therefore liable to be objected againſt, as likely to be par- 
tial in his own cauſe, yet he may ſuppreſs them; and there- 


wà.G-fore, if an aſſault be made upon him, he may not only de- 
wu fend himſelf, but alſo impriſon the offender, in the lame 
f | manner as if he were no way a party. Id. 


And if an affray be in an houſe, the conſtable may break 


open the doors to preſerve the peace 3 and if affrayers 


1. Re 5 


" Aﬀeay, 


Ay to an koufs, and he follow with freſh fait, he may brei 
the doors to take them, 1 Haw. 137. 
But it is ſaid that a conſtable hath no power to arreſt 
a man for an affray done out of his own view, without a 
warrant from a juſtice, unleſs a felony were done, or 
likely to be done; for it is the proper bufineſs of a con- 
table to preſerve the peace, and not to punith the breach 
or it. 1d. DO OE nd np ene, 
Ip. How far by a juſtice of the peace. 
| There is no doubt, but that a juſtice of the peace may 
and muſt do all ſuch things to the aforeſaid purpoſe, which 
a private man or conſtable are either enabled or required 
by the law to do: But it is ſaid, that he cannot without a 
warrant authorize the arreſt of any perſon for an affra 


out of his own view; yet it ſeems clear, that in ſuch caſe 
he may make his warrant to bring the offender before him, 


in order to compel him to and ſureties ot the peace. 


1 . 137. 


v. P of an afro. 


All affrays in general are puniſhable by fine and impri 
ſonment. 1 Haw. 138. 


And Hey are, inquirable in the leet, as common 


: nuſances. 3 . 158, 


Warrant to apprehend affrayers, 


"Wolkmorland. +07 £0 the conſtable of —— 


JJ HER EAS A. L Mo yeoman, Lath oe day 
made-oath before me J. P. efquire, one of his majeſty's 
; juſtices of the peace for the ſaid county, that on „ 
day of in the year o, the reign Yf 
. O. of yeoman, and B. O. of jeman; at 
— in the Tail county, in a tumultuous manner made an 
affray, wherein the perſon of the ſaid A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. without any lawfu! 
or /ufficient provocation given to them, or to either of them, 
by him the ſaid A. I. Theſe are therefore to command you 
forthwith to apprehend the faid A. O. and B. O. and bring 
them before me, or ſome other of his faid majeſly's juſtices of 
the peace for the ſaid county, to anſwer the premiſes, and 10 
find ſureties as well for their perſonal appearance at the next 
general quarter ſeſſions of the peace to be holden for the ſaid 
my, then and there zo anſwer to an indiłiment to be pre- 


ferred 


4 


[le 


ON 


1 | o aid county, the 


Atfray, 
ferred again/! tbem b the ſaid A. I. for the ſaid offence, as 


—_ alſo for their keeping the peace in the mean time, towards his 


4 8 9 Haid majeſty and all his liege people, and eſpecially towards him 
6 | zbe faid A. I. Heregf fail not, as you will anſwer the contrary. 


| at your peril. Given under my hand and ſeal at 
= day * in the year — 


—_ 1 wlietinent for an affray. 

1 TH E jurors for our lord thy king, hon their oath . 
4 that A. O. of in the county of ——— taylor, 
and B. O. of — in the ſaid county, lach. mith, with force 
= and arms, on the day of in the —— year of the 


#2 


7 A 


RX God, of Great Britain, France, and Ireland, king, defender 
1 of tbe faith, and ſo forth, at 


"I | ance of divers of the ſubfecte of our ſaid ſovereign lord the king 


„ ſubjetts of our ſaid ſovereign lord the king, and againſt the 
. proce of our * lord the king, his crown and dig muy... 


—_ __ 
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Alehouſes, 


; For matters relioing to the exciſe on beer and ale, 
; ſce title Exciſe, 


I. Concerning inns and alehor 2 in general 
II. Licenſing alebouſes. | 
TH. Selling ale without licence. 
V. Recognizance, and forfeiture theredf.. 
JV. Offences in brewing of ale. 
VI. Innkeepers obliged to receive gueſts, 
VII. Soldiers quartered in alehouſes. 


TX. Enhancing the price of ale. 


A. Inukeepers ſuffering tippling or goming in their 
MOR. 
AI. Perſons guilty of tippling. 
XII. Concerning drunkenneſs. 
AE Detaining goods for the reckoning, 


oe Ps XIV. 6 


* 


1 


BE reign of our ſooereign lord George the third, by the grace of 
| aforeſaid in the county 
RX aforeſaid, being arrayed and unlawfully aſſembled together in a 


RX arlike manner, did make an affray, to the terror and diſturb- 


then and there being, and to the evil example of all other the 


VIII. Concerning ale veſſels, and toe meaſure of ale. 
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22 Grods 2 2 gueſt Holen out of an inn, 


Difference "MY 


* tween inns and 


alehouſes. 


Licence to erect 
inns, 


Inn indictable. 


V. « Gueſts Sealing 8004s. 


1. Concernin 's inns and alebouſes in general. 


VERT inn is not an alehouſe, nor every alehouſe 2 an 

inn: but if an inn uſes common ſelling of ale, it is 

then alſo an alchouſe; and if an alehouſe lodges and en- 
tertains travellers, it is alſo an inn. 

It was reſolved by all the judges, that any perſon 
might erect an inn to lodge travellers, without any licence 
or allowance for ſuch erection. Dalt. c. 56. Blackerby, 
I O. 

or! it ſeems to be agreed, that the keeper of an inn 
may by the common law be indicted and fined, as being 


guilty of a publick nuſance, if he uſually harbour thieves, 


or perſons of ſcandalous reputation, or ſuſfer frequent diſ- 


orders in his houſe, or take exorbitant prices, or ſet up a 


Inn-keeper ſell · 


ö Inns to be li- 
cenſed. 


8 -» 
* 


| Power of juſtices 
| by the commiſ- 


flats 


new inn in a place where there is no manner of need of 


one, to the hindrance of other ancient and well governed- 
Inns, or keep it in a place in reſpeQt of its ſituation wur 


unfit for ſuch a purpoſe. 1 Haw. 225. 
And if an inn uſcth the trade of an alehouſe, as almoſt 


all innkeepers do, it ſhall be within the ſtatutes made 


about alehouſes. Dalt. 1 


It hath been alſo agreed law, chat innkeepers 


ought to have licence, and be bound by recognizance 


for keeping good order, as alchouſckeepers are. Dalt., 


24. 
By the commiſſion of the peace, two juſtices 0 2.) 


may inquire of innholders, and of all and ſingular other 


_ perſons, who ſhall offend in the abuſe of weights and 


meaſures, or in the ſale of victuals, againſt the form of 


hy the ordinances 1 in that behalf made. 


Py two juſtices 
at a general 


meet ng. 


II. Licenf ng alehouſes.. 


By the 5 & 6 Ed. 6. c. 25. any two juſtices, (1 9.) 
might licenſe alehouſes; but now by the 2 G. 2. c. 28. and 
26 G. 2. c. 31. it is enacted, that whereas many inconve- 
niencies have ariſen ſrom perſons being licenſed to keep inns 
and common alehouſes, by juſtices who, living remote from 


the places of abade of ſuch perſons, may not be truly in- 


formed as to the occaſion or want of ſeach inns or common 


alehoules, or the characters of the perſong applying for 


licences 
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licences to keep the ſame ; therefore from henceforth no 


23 


licence ſhall. be granted to any perſon to keep a common 


inn or alehouſe, but at a general meeting of the juſtices 


acting in the diviſion where the ſaid perſon dwells, to be 
holden for that purpoſe, on the firſt day of September yearly, 


or within twenty days after, and not at any other time. 
Excepting that this ſhall not alter the power or the time 


2 . 2. To 28. / IT, 124 26 G. 25 C. 31. /. 4. 16. 


To Fbeep a common inn or alehouſe} In the caſe of Parker 
and Flint, M. 10 IW. it was determined, that houfes at 
Epſom, where they take in lodgers and boarders, coming 
to drink the waters there during the ſeaſon, and dreſs 


| of granting licences, in cities and towns corporate. 


Houſes which 
take in lodgers 
only, need nos 
be licenſed. 


victuals, and fell them ale and beer, and entertain their 
horſes at 8d. a day, but fell to no other perſons, are not 


inns nor alehouſes within the meaning of thefe acts. 


. | 


At a general meeting of the Juſtices holden for the diuiſion] 


) But it is not neceſſary to ſet forth ſpecially in the licence 


that it was granted at a general meeting of the juſtices 
holden for the diviſion; and therefore aconviction for keep- 


the evidence of the licence only, but there muſt be other 
evidence. M. 11 G. 2. King and Bryan. 2 Seſſ. Ca. 183. 
Andr. 81. 9 | COS SO Ee 


What juſtices 
ſhall be deemed 
of the diviſion, 


ing an alehouſe without ſuch licence, is not good upon 


M. 12 G. 3. K. v. Sir F. P. Price Bart. The defend- 


ant had convicted a woman of ſelling ale in New Tozun, 


Montgomeryſbire, without a licence. In fact ſhe had a 


licence, granted by two juſtices (both of them living ot 


of the diviſion, one of them till this occaſion never acting 
there, and the other only occaſionally and in very few in- 
ſtances) at a meeting which the defendant and another 


3 Juſtice of the diviſion had appointed; but at which neither 
of them attended. The two juſtices who came for that 


purpoſe, proceeded to buſineſs without the juſtices of the 


diviſion, and granted licences to this woman and ſome 


others. Previous to the conviction, the defendant con- 
ſulted Sir Fletcher Norton upon the caſe; who being of 


opinion that the licence was void, not having been grauted 


by two juſtices acting in the diviſion, adviſed the con- 


viction. She applied to the court for an information, 


which was granted, and the defendant was convicted at 


Shrewſbury aſſizes 1771, before Leigh Serjt. judge of aſſize. 
At the trial there was ſome evidence of ill-will the 


& defendant towards the woman; and the opinion of Sir 


4 F. Norten 
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Sitzes and towns 
corporate. 


The meeting 
how to be aicer- 
tained. 


Certificate of 
p*: ſons to be 
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as Juſtices of a county give. 


the day and place of ſuch meeting. 


Alehouſes. 


F. Norton was s given in evidence for the defendant. Bear- 
creſt moved for a new trial on two grounds; firſt, that the 


defendant having taken the opinion of counſel, under whoſe 


advice he had proceeded, could not be ſaid to have acted 


maliciouſſy; and if erroneouſly only, could not be crimi- 


nal. And ſecondly, that he had acted legally, the licence 
being abſolutely void, not having been granted by twa 
Juſtices acting in the divifion, The ferjeant who tried the 
cauſe, reported againſt him upon the firſt ground, and that 
there was evidence of malice; and the court thought the 
licence granted by the juſtices, tho' not thoſe who gene- 
rally acted for that diviſion, was legal; for per Aſton J. 


Any juſtice of the county, going to the meeting in the 


diviſion, is for that purpoſe a "Rue: of the diviſion, 
Cal. Caſ. 305. 


Excepting, that this Hal not alter the peter or the time 
of granting licences in cities and towns corporate] In the caſe 


of K. v. Downs and another, H. 30 G. 3. it was adjudged, 


that the above exception does not exempt ſuch places from 


the operation of the other parts of the act; but magiſtrates 


in ſuch diſtriè s muſt grant licences at a publick meeting, 
and pive the like notice of their rn to grant licences, 
Durnf. and Eaft, 3 V. 560, 
And the day and place for granting licences ſhall be 


appointed by two or more juſtices for the diviſion, by 


warrant (A) under their hands and ſeals, at leaſt ten days 
before ſuch meeting directed to the high conſtables, re- 
quiring them to order (B) their petty conſtables, or other 
eace officers, to give notice to the ſeveral innkeepers and 
alchouſckeepers within their reſpective conſtablewicks, of 
And all licences 
granted at any other time and place | ſhall be void. 26 G. 2, 


9. 31. %. 


And no licence mall be granted to any nerfn not th 
cenſed the year preceding (except in cities or towns corpo- 
rate) unleſs he produce a certificate (C) under the hands of 
the miniſter and the major part of 11 churchwardens and 


overſeers, or elſe of three or four reputable and ſubſtantial 
| houſholders of the place, ſetting forth that ſuch perſon is 
of good fame and of ſober life and converſation ; and it 
ſhall be mentioned in ſuch licence that ſuch certificate was 
produced, PETE the licence ſhall be void, 7. . 


Except in cities and towns corporate] In cities and towns 


corporate, ſach certificate is ſuppoſed not to be neceſſary, 
; by reaſon of the r of the 0. to be licenſed. 
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— Unleſs be produce a certificate under the hands of the mi- 
= viſſer and major part of the churchwardens and overſeers; or 
4 elſe of three or four reputable and ſubſlantial houfholders f 
1 the place] In the caſe of X. v. Yeung and Pits, E. 31 G. 2. 
* the court ſaid, that a certificate being ſigned by three or 
i E - four. reputable and ſubſtantial houſholders, without the 9 8 
" © miniſter and churckwardens, &'c. was ſufficient. Burr. 
4 JJ... LR, ED. 
it Nevertheleſs, altho' a certificate in ſuch cities and towns Whether a man- 
* corporate is not requiſite by this act, yet it is difcretionary dumas will lis 
55 in the juſtices whom they will licenſe, and a mandamus eee 
. in ſuch caſe will not lie to compel the juſtices to licenſe à licence. 
1 any perſon; and on a conviction for ſelling without li- 
* cence, the want of ſuch licence can only come in queſ- 

| tion, and not the reaſon why it was denied. Strange 881, 
72 So in the caſe of the King againſt the juſtices of Wor. | 
0 ceſter, M. 4 G. 2. a mandamus was moved for to be di- | 
, reed to them, to grant a licence to a victualler to ſell 
a ale. Affidavits were offered to be produced, of the juſ- 
8 tices declaring that they would grant no licences to any 
. of the inhabitants who ſigned a petition to the parlia- 
>, ment for erecting a workhouſe there; and that the per- 
1 ſon, on whoſe behalf the motion was now made, had 
& been a victualler in the towa for above thirty-five years. 
y 'The court ſaid, that they never knew a motion of this 
- ſort granted ; but if there was ſuch a grievance, as is 
3 mentioned, another ſort of motion would be more proper. 
+ 1 Barnardift. 402. JV C 
* In the caſe of the King againſt Young and Pitts, Whether an in- 
£ Z. 31 G. 2. a motion was made for an information againſt pee 
8 theſe two juſtices, for arbitrarily, obſtinately, and unrea- to grant a * 
5 ſonably refuſing to grant a licence to one Henry Day to cence, 
| keep an inn at Ever/ley,, Wilts, On ſhewing cauſe, it 
_ | was inſiſted, that the legiſlature has made the juſtices the 
_ ſole judges; as being ſuch who, from the reſidence on the 
ö f Tpot, muſt beſt know the perſons and their characters, 
19 and the circumſtances of the place. And the legitla- i 
1 | ture has even excluded the juſtices of other diviſions. 
. And the jultices thus intruſted have a right to judge for 
1 themſelves, No man can judge for another, And this 
5 power is intruſted to them by the conſtitution, by the le- 
gillature. It may be very dangerous to them to be obliged 

to give their reaſons publickly; though they may have 

8 very ſuſſicient ones to ſatisfy their own. minds, and to di- 
„ rect their own judgments. And if they are thus intruſted, 


why are they liable to be called to an account by any 
ather juriſdiction, uffleſs they act faultily and wilfully 
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wrong? .Tadecd, if they do Wfully wrong, let ther” be 
puniſhed; but where they act conſcientiouſly, they are 
not accountable to any body. By L. Mansfie/d Ch. J. 
It is certain this court has no power or claim to review 
the reaſons of juſtices of the peace, upon which they form 
their judgments in granting licences, by way of appeal 
from their judgments, or over-ruling the diſcretion in- 
_ - truſted to them. But if it clearly appears, that the juſ- 
tices have been partially, maliciouſly, or. corruptly in- 
fluenced in the exerciſe of this diſcretion, and have conſe- 

* quently abuſed the truſt repoſed in them ; they are liable 
to proſecution by indictment or information; or even 
poſſibly by action, if the malice be very groſs and injurious. 

If their judgment is wrong, yet their heart and intention 
pure, God forbid that they ſhould be puniſhed. And he 
declared that he ſhould always leau towards favouring 

them; unleſs partiality, corruption, or malice ſhall clearly 
appear. And having gone . through all the particulars 
both of the charge and of the defence, he concluded with 
declaring it as his opinion, that there was no ſufficient 
ground ior a criminal charge againſt theſe juſtices, And 
dy the court unanimouſly, the rule was diſcharged with 
colts. Burr. Mansf. 556. 
A. 32 G. 2. K. and Athay, On ſawing cauſe why 2 
rule ſhould not be made abſolute, for an information 
againſt a juſtice, for a miſdemeanor in refuſing to grant 

a licence to one {rancis Simes (who had been licenſed for ³ 
ſeveral preceding years) to fell ale, as ufual; and afterwards 
convicting him, without any previous ſummons, for having 

Told it without a licence: it appeared, that the pretended 
grounds upon which this rule bad been applied for and 
obtained, were either falſe or fallacious. The firſt was, 
that the only reaſon why the licence was refuſed him 
was, his declining to pay a ſum of money (viz. 51.) 
which was claimed of him upon a diſtin and collateral. 
account, and which he denied to be due from him; the 
payment of which ſum of money was (as he alledged) 
infiſted upon by the jultice, as a condition precedent to 
his granting the man a hcence. The ſecond pretended 
ground of the motion was, that the juſtice had convicted 
him of the offence, without any previous ſummons. —As to 
the firſt : The court were unanimous, that the allegation 

appeared to be falſe in fact; but, at the ſame time, they 
declared explicitly, that the juſtices have no ſort of autho- 
rity to annex any ſuch conditions to the grant of theſe 
licences, As to the ſecond: I hey eſteemed it to be fal- 
; lacious, as the fact came agt upon ſhewing cauſe; for the 
| 1 « man 
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man was actually preſent before the juſtice, (Who had ſent 


for him,) and was ſo far from offering at making any 
defence, that he ſeemed rather to apply for mercy; declar- 


ing, however, that if the juſtice did convict him, he would 


not pay the penalty. e the court obſerved, that 
the man had not any where alledged, that he was innocent 


of the offence ; which they thought it incumbent upon 


him to have done, to entitle himſelf to make this applica- 


tion againſt the juſtice.— And the rule to ſhew cauſe was 


diſcharged. Nr. Mansf. 653 „ 
E. 2 G. 3. K. v. Williams 34 Davis. Au in fett tin 
was granted againſt the defendants, as juſtices of the peace 


for the borough of Penryn, for refuſing to grant licences 


to thoſe alehouſekeepers who voted againſt their re com- 


mendation of candidates for members of parliament for 
that borough. It appeared, that they had acted very 
groſsly in this matter; having previoully threatened to 
ruin theſe people, by not granting them licences, in caſe 
they ſhould vote againſt thoſe: candidates whoſe intereſt 


theſe juſtices themſelves eſpouſed; and afterwards actually 


refuling them licences, upon this account only. And 


L. Mansfield declared, that the court granted this inform- 


ation againſt the juſtices, not for the mere refuſing to grant 
the licences (which they had a diſcretion to grant or re- 
fuſe, as they ſhould ſee to be right and proper); but for 
the. corrupt motive of ſuch refuſal, for their oppreſſive 


and unjuſt refuſing to grant them, 'becauſ® the perſons 
applying for them would not give their votes for members 
of parliament as the juſtices would have had them. Burr. 
Mandf. 1317. 0 

J. 5 G. 3. K. v. Hann and Price, juſtices of the peace 


for the borough of Corfe Caſtle. On ſhewing cauſe againſt 
an information which had been prayed for againſt them, 
for a miſdemeanor in the execution of their office, in re- 

fuſing to grant a licence to fell ale to one Ingram, an inn- 


keeper in that borough, merely from a motive of reſent- 
ment againſt him, for having eſpouſed an oppoſite intereſt 


in the election for members of that borough; the defence 
Was, that they did not act from any reſentment or cor- 


rupt motive, but ſolely becauſe Ingram was an improper 
perſon, and had kept a diforderly houſe, and continued 


to keep it after full notice to the contrary, and in parti- 


cular, that he encouraged gaming and cock-fighting at 


his houſe, By L. Mansfield Ch. JT. The court ſhould 


never interpoſe againſt magiſtrates, unleſs they have acted 


from bad motives and mala fide; eſpecially in ſuch a caſe 
BS * where they are intruſted with an abſolute diſcre- 
tion: f 
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tien: but for that very reaſon, this is the ſtrongeſt caſe 


for the interpoſition of the court, if it appears that they 
have acted upon corrupt motives. If it did appear clearly | 
that this man kept a diſorderly houſe, it would be a reaſon 
againſt the court's interpoſing againſt the juſtices. But 


this does not clearly appear: And upon the whole he 


thought, on a full diſcuſſion of the affidavits, that the 
charge upon the juſtices was not ſatisfactorily anſwered by 
them. And he declared it to be of very dangerous con- 

ſequence to permit the due diſcretion of the jultices to be 
influenced by conſiderations of this kind. The court 
thought it a proper caſe for an information, and made the 


rule abſolute. _ 
Afterwards, M. 6 G. 3. the juſtices confeſſing them- 


ſelves guilty of the information, it was moved for a rule 


to diſpenſe with their perſonal appearance, on the under- 
taking of their clerk in court to anſwer for their fines. 
But the court upon full debate were unanimous in refuſing 


the motion. The general doctrine laid down by the court 
was, that though ſuch a motion was ſubjeCt to che diſere- 
tion of the court, either to grant or refuſe it, where it was 


clear and certain that the puniſhment would not be cor- 
poral ; yet it ought to be denied in every caſe where,it 


Was either probable or poſſible that the puniſhment would 
be corporal. And this, for the example fake ; as the no- 
toriety of their being called up might deter others from 
the like offences. And finally, upon their appearance in 
court, the ſentence was, that they ſhould be committed 


| for a month, fined 501. each, and impriſoned till the fine 


An information 
weill be granted 
for improperly 
granting an ale 
licence, 


be paid. Burr. Hansf. 1716, VVV 
E. 27 G. 3. K. v. Holland and Forſter, An information 


had been moved for againſt the defendants, who were juf- 


tices for Middleſex, for improperly granting an ale licence 


to one Harriſon, who had been reſufed one by the juſtices, 


at their laſt general meeting, on account of miſbehaviour. 


It appeared that the defendant Forfler had been preſent at | 


that general meeting, at the time when the licence was 
refuſed ; but he had afterwards told the other defendant 


"Holland, who was not preſent at the general meeting, 
that the only reaſon why a licence had not been granted 


then, was, that they might have an opportunity of en- 


quiring into the character of + Harriſon, and had accord- 
ingly prevailed upon Holland, at a private meeting held by 
thoſe two only, to join in granting a licence,»The court 


were clearly of opinion, that an information ſhould be 


granted againſt a juſtice, as well for granting a licence 
: improperly, as for Trung one in the lame manner. That 
. it 


Alehoules. „ 29 
it nad already been done in the caſe of K. v. Flew, 
and indeed the miſchief of granting a licence impro- 
perly, was infinitely greater than that of refuſing one; 
for in the former caſe it might be productive of injury to- 
the whole community, while in the latter the grievance 
was felt only by the individual. That the only ground of 
theſe applications was the improper conduct of the ma- 
giſtrates. But as it appeared in this caſe that Holland, 
thoꝰ not altogether blameleſs, had been deceived by Forfer, 
they diſchatged the rule as to the former, upon his paying 
the coſts of the application as againſt himſelf; and as to - 
Forſter, they . the information. Darif and Eat, 
e | 
By To 26 G. 2. c. 13. no antes of the peace What juſtices 
being a common brewer of ale or beer, innkeeper, or dif- 28 prohibited 
tiller, or a ſeller of and dealer in ale or ſpirituous liquors, licensg n. 
or intereſted in any of the ſaid trades, or being a victualler 
or maltſter, ſhall be capable, or have any power to grant 
licences for ſelling ale or beer or any other e vr 
the ſame ſhall be void. / 11. os 
But by 39 G. 3. c. 86. where it ſhall happen in any Except in cities 
city, town, or place, that any of the corporate magiſtrates aud towns care 
ſhall not be capable of acting in granting licences, by rea- Pt 
fon of being a ſeller of dealer in foreign ſpirits, in which 
caſe, any juſtice acting for the county at large within 
which ſuch place is ſituate, or next adjoining thereto, at 5 
the requeſt in writing of the chief magiſtrate of fuck 
place, may act within the ſame for the purpoſe of grant- 
ing licences, to ſell ale, &c. therein. / 3. 
And all mayors, town clerks, and other perſons whom Stamp. 
it may concern ſhall make out ale licences (D) duly 
ſtamped, before the recognizance be taken; on pain of 
10 J. half to the king, and half to the proſecutor, with 
colts, 6 G. c. 21. /. 56. 1 Ann. Tots 2. c. 22. f. 6. 
Which ſtamp duty by 9 Ann, E53 L. . 4. 
e ,. Mall de "IO A" 40 
And more gl 29 % 0:0 
Ditto 4 G. * 6 30. © 10 6 
— £ 11 6 
And if any perſon ſhall write any cont whhoor ſuch 
ſtamp, he ſhall forfeit 10 J. with coſts, to be recovered as 
ſtamp penalties ; and the licence ſhall not be available till 
the duty ſhall be paid, and alſo a prnaley of- 5 1. 29 G. 2. 
„ 
And the juſtice's det mall bave 28. 6 d. and no more, latte clerk's 
for ſuch licence. HL K. 2. c. 23.7. 14. 24 C. 2. c. = bes. 
7 24, 28. | 8 
| And 
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| Licence tobe And to prevent frauds therein, every victuallet or ale⸗ 


. ———— «. — {ſt 
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produced to the 
officers of the 


e ſhall, on demand by any officer of the ſtamp 


Ramp duties. duties, produce his licence, and permit him at his own 


expence to have a copy thereof; on pain of 40 8. 5 G. 3. 
c. 46. / 20. 


A ld of ale- And every clerk of the peace, town clerk, common 


e ee clerk, or perſon acting as ſuch, ſhall on demand by any 


the officers of Officer of the ſtamp duties, or within three days next after, 


IE du- deliver to ſuch officer, a true liſt of the names and places 
| $s 


of abode of all the victuallers, alehouſekeepers, and other 


perſons then licenſed to ſell ale or beer, or other exciſe- 
able liquors, by retail, within the reſpective diſtricts; and 


on delivery thereof, ſuch officer ſhall pay to him after the 
rate of one farthing for every licenſed perſon inſerted in 
the liſt : And if he ſhall refuſe or neglect to deliver fuch 
liſt, or not inſert therein a tull and true account; he ſhalt 
forfeit SL: £21: 


| Licence reflrain= But no licence ſhall entitle any perſon to keep art 


ed tothe place. alehouſe in any, other place than that in which it was 


firſt kept by virtue of ſuch licence; and ſuch licence with 


regard to all other places (hall be void. 26 Geb. 2. c. 31. 


Hos long to And all licences granted at the general liceofing day ſhalt 


coninue.' be made for one year only, to commence on the 29th day 


of September, ſ. 4. 


| Licenſed. perſon And by 32 G. 3. 0. 59. ſo LES af the fad act of 


Gying or re. 26 Geo. 2. c. 31. and of the 29 Geo. 2. c. 12. as relates 
A 


to any licenſed perſon dying or removing; or to the em- 
powering his executors, adminiſtrators, & aſſigns, or the 


occupier of ſuch licenſed houſe, to continue during the 


reſidue of the term without any new licence or certifi- 
Auch are repeated, And after 31ſt July 1792, if any 


ſuch licenſed perſon ſhall die before the expiration of his 
licence; or if he, or his executors, adminiſtrators, or 


aſſigns, ſhall'remove from ſuch licenſed houſe, and ſhalt 


or the houſe be- aſſign ſuch licence; or in caſe any ſuch houſe Hall be. 


coming empty or cone empty or unoccupied, the late occupier whereof was 
unoccupied, 


duly licenſed the year preceding; then. (except as herein 


is otherwiſe provided) two Juſtices, at a petty ſeſſions 
holden in and for the diviſion where ſuch houſe is fituate, 
may grant a licence to the executors, adminiſtrators, ot 


aſſigns of the perſon ſo dying, who ſhall be poſſeſſed 
of ſuch houſe, or to any new tenant or occupier, upon 
| ſuch removal, or the houſe becoming empty or uneccu- 


as an alehouſe. until the next general licenſing day, fo as 
ſuch licence be — as before directed. Or the faid 
Jultivep 
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pied as aforeſaid; to open, or continue open ſuch houfe 
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faſtices, i in their diſcretion, may allow ſuch executors or 
adminiſtrators, or other perſons aforeſaid, poſſeſſed of any 
ſuch licence, to continue open ſuch koute for the pur- 


pole aforeſaid, under and by virtue of ſuch licence, until 
the expiration thereof; every fuch executor, admini- 


* 


ſtrator, or aſſign, and every ſuch tenant or occupier re- 


ſpeCtively, obtaining within thirty days after ſuch death 
or removal, or entering upon the poſſefiton of ſuch houſe, 


and producing to the ſaid juſtices ſuch certificate, and en- 
tering perſonally into ſuch recdgnizance, with ſuch ſure- 


ties as is directed by the ſaid act of 26 G. 2. Which 
certificfte and recognizance, with the condition thereof, 
atteſted by ſuch juſtices, ſhall forthwith, or at the next 


ſeſſions at fartheſt after granting ſuch licence, be ſent to 


the clerk of the peace, to be led amongſt the records ob 
the ſeſſions, /. 1. 


Shall become empty or unoccupied] That is, as it ſeemeth, 
aby the removal of the former tenant ; for in many places 


'the tenants change their habitations, not in September 


when the licence is required to be granted, but at ſome 
future time, as at. May- day, or Whitſuntide, In this caſe, 


where the tenant, intending to remove, hath not taken 


out a licence for that year, his ſucceſſor may obtain a li- 


cence until the next general licenſing day by applying to 


two juſtices at a petty ſeſſions, and making it appear to 
them by certificate that he is a perſon fit to receive a fi- 


cence, and alſo making it appear that the houſe is proper 
to be licenſed,” whereof the proof mult be by its 9 


been licenſed the year next beſore. 

But nothing in this act ſhall extend to the granting 
any new licence to any houſe, the occupier whereof wa 
not duly licenſed the year preceding. Nor to wer abs 
time of granting licences, Nor to oblige perſons not li- 
cenſed the year preceding to produce certificates in the 
city of London. 32 G. 3. c. 59. / 4, 5+ 
And every perſon entering into any ſach licetifed houſe, 
who ſhall fell beer, ale, or other exciſeable liquors, un- 
leſs authorifed by the juſtices at the petty ſeſſions next 
enfuing after the expiration of ſach thirty days in manner 
aforeſaid ; ſhall be liable to all the penalties, puniſh- 

MEL and forfeitures, of 8 voling ale without li- 

But every perſon who ſhall have ohiclned ſuch conf 

cate as aforeſaid, ſhall be indemnified for ſelling beer, ale, 


or other exciſcable liquors, till after ſuch petty ſeſſions ſhall 
have been held. 4. 7. CCC 


Not to enters 
to houſes not _ 
licenſed the year 
preceding, nor de 
alter the time 
of granting li- 
cences, &c. 


Penalty. = 


Per ſons obtain · 
ing ſuch certifi-+ 
cate, indemnifi:& 
till the petty | 
ſeſlvns, 
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Record to be 


made. 


Middlefex and 


Surry. 


Perſons licenſed 
to ſel] ſpiiits 
muſt be firſt * 
Bcenſed to ſel! 
ale. 8 
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And the clerk of the peace, upon the continuance of, 
or granting a new licence as aforeſaid, ſhall record che 
"—_— for which he ſhall be paid 1 s. * 8. 


And within Middl:ſex and Surry, the juſtices at the ge- 
netal licenſing meetings ſhall appoint not leſs than fx, nor 


more than eight ſpecial days of meeting yearly, at diffe- 


rent equal periods, as near as may be next enſuing ſuch 
general meeting; and ſhall cauſe due notice to be given 


of the times and places of ſuch ſpecial meetings; at which 


meetings two juſtices of the diviſion may grant to the 
executors, adminiſtrators, or aſſigns of ſuch licenſed per- 
ſons, or the perſon coming into any houſe which hath be- 


come empty or unoccupied as aforeſaid; a licence to ſuch 


new tenant or occupier (on his producing a certificate, 


and entering into a recognizance as aſoreſaid); or in their 
diſcretion may allow a Aaron of any licence before 


_ granted | in manner aforeſaid, until the next general licenſ- 


ing day, , 3. 


No perſon ſhall an any diſtilled foicktnons liquors, 25 


ſtrong waters, without a licence from the officers of ex- 
ciſe, taken out ten days before he ſhall begin. And fuch 


perfon ſhall be firſt licenſed to ſell ale or ſpirituous liquors, | 


by. two juſtices of the peace. 2 G. 2. c. 28. /. 11. 9 G. 2. 
c. 23. J. 14. 16 G. 2. c 8. 8.31, 29 C. 2, % 1 ai. 


[Note, here is a dolle licence required for retailing of 
ſpirituous liquors ; firſt, a licence from the juſtices to ſell 
ale or ſpirituous liquors ; and then a licence by the officers 


of exciſe to fell ſpirituous liquors. And therefore the ale 


licence ought to run ſo as to include ſpirituous liquors, 
or elſe the law ſhould be altered in this particular. The 
printed alehouſe licences from the ſtamp office endeavour 

to preſerve the juriſdictions diſtin, by excepting the ſe- 


veral kinds of ſpirituous liquors by name, out of the li- 


- cence by the juſtices. But this is againſt the ſtatutes ; nor 


was it intended perhaps by the legillature, that the officers 


of exciſe ſhould have the ſole jurifdiction in this matter, 
but rather that the primary judgment concerning the lame 
ſhould be referred to the juſtices.] 


Which licence for retailing ſpirituous liquors i is treated 


of at large under title Excile, Spirituous Liquors. 


Wine Licence. See Ex tile, „ 
Licence for Made Wines Sec Excile, Sweets. 


III. S eling ale without a licence. 
5G. 3. c. 113. ſo much of 5 G. 3. c. 46. as relates to 


the penalties for ſelling ale without licence is repealed, and 
other 


TR 


Alehouſles, 
ether penalties are inflicted in lieu thereof, as follows : 
After the 20th Sept. 1795, every perſon who ſhall ſell, or 
permit or ſuffer to be ſold by retail, in his houſe, out- 
& houſe, or yard, garden, orchard, or other place, ale or 
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New penaltieq 
inflicted. 


FX beer, or any other exciſeable liquors, by retail, without 


"IX being duly licenſed, and ſhall be convicted thereof, ſhall 
RX forfeit 20 J. and alſo the coits and expences attending the 
© conviction ; for a ſecond offence ſhall moreover be 
rendered inca\yable of being afterwards licenſed to kee 
an alehouſe, Gr to ſell ale, beer, or other exciſeable li- 
© . quors, by retail. / f. : 


1 by reaſon of his ſelling beer and ale in caſks containing 
not leſs than five gallons, or in bottles, not leſs than two 
© dozen reputed quart bottles, not to be drank in his houſe, 
Z outhouſe, yard, garden, orchard, or other place. 38 G. 3. 
JVC 
And one juſtice may hear and determine the ſame in a 
EZ ſummary way, who, upon information (E) exhibited, or 
complaint made to him, may ſummon (G) the party ac- 
= cuſed, and alſo the witneſſes on either fide ; and upon ap- 
pearance, or contempt by not appearing, fhall proceed to 


be then preſent, (or if abſent,) within three days-after no- 


== hear the matter, and examine the witneſſes on oath,. and 
ò4i to give judgment therein; and upon confeſſion, or oath of 
one witneſs, may convict (H) the party accuſed, and if ke 


But no perſon ſhall be liable to the ſaid penalty, for or 


Penalties how to 
be recovered and 
applied. 


| tice (I) either. perſonally, or left for him at the place where 


EX the offence was committed, ſhall not pay the ſaid penalty, 
XX together with the coſts, to be aſcertained by ſuch juſtice ; 


the ſame ſhall be levied by diſtreſs (K) of the goods and 
| offender, in the like manner as directed by 27 G. 2. c. 20. 
& 33 G. 3. c. 55. (4) as far as the ſame relate to executing 


had been repeated herein : and ſhall be applied, half to the 
informer and half to the poor, in ſuch mariner as ſuch juſ- 


was committed, upon producing to him ſuch warrant and 


place, then upon oath made of the hand writing of the juſ- 


tice granting ſuch warrant, and of the truth of ſuch ceturn) 


2 . _—— 
_—_— —— — ——— 


— 4 treſi by warrant of juſtices of peace. 
3 Vol, I, 3 | | | | may 


return, or (if ſuch juſtice ſhall be of any other county or 


chattels of ſuch offender where ſoever found within the ju- 
riſdiction of ſuch juſtice, or in any entered place of ſuch 


Warrants of diſtreſs, as fully as if the powers in the ſaid acts 


9 tice ſhall direct; and if a return ſhall be made that ſufficient 
RE diltreſs cannot be found whereon to Jevy ſuch penalty and 
coſts, any juſtice of the county or place where ſuch offence 


(a) See 27 C. 2. c. 20. and 33 C. 3. c.55. poſt, title Pi. 
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&mmoned, 
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Piftrefs may be 


fold withia four 
days, on requeſt. 


Allowance to 


| perſons execut- 


ing Warrants, & c. 


| What ſhal be 


deemed. egal no- 
tice to perſons 


| Reta lers to 
male entry, on 
penalty of 501. 


_afſiſtant not exceeding 2 s. per day for each, as ſuch juſtice Ke ogg 
hall direct, on proof on oath that there was feen cauſe 


ale, without licence, and make entry of places for keeping by: 


Alehoules. 


may commit (L) ſuch offender to the common gao! or 1 
other priſon within his juriſdiction, for any term not exceed- E 1 
ing {ix nor leſs than three calendar months, unleſs ſuch pe- 3 
nalty and coſts be ſooner paid. 35 G 3. c. 113. / 2.5. * ; 

Provided, that on the requeſt of the owner, ſuch diſtreſs mM. 
may be ſold n the four days allowed by Gig ſaid act of | 3 mw 
2 7 G, 2. 15 3 WW 90 

And there ſhall be allowed to the officer e: wertig ſuch 
warrant of diſtreſs, for the ſafe keeping of the goods diſ- PE 
trained, any ſum not exceeding 5 s. per day, and for every 5 


for calling in ſuch aſſiſtance. / 4. 5 
And whereas many perſons carry on the trade of ale- . 
houſe keepers and victuallers, and retailers of beer and 


the ſame, by feigned names, and ſuch beer and ale is fre: 


quently retailed in houſes and places detached from their 
place of reſidence, whereby the law hath been evaded; it 
is enacted, that where any ſummons fhall be iſſued, for any MT 
_ perſon to appear to anſwer to any complaint for felling by 
retail any beer, ale, or other exciſeable liquor, without li- 
cence, the direction of ſuch ſummons to ſuch perſon by 
the name he made ſuch entry, or is uſually known, whether 1 
the ſame be his real name or not, and leaving ſuch ſum- on 
mons at ſuch houſe or place where fuch offence was com- 
mitted, and affixing a copy thereof on the door or other TG. 
conſpicuous part on the outſide thereof, (the ſame being ha 
proved on the oath of the perſon who ſerved or affixed up 


ſuch {| ummons,) ſhall be deemed a ſufficient notice or ſum- 
mons to all intents and purpoſes. /. 6. KEE 
And every alchouſe-keeper, victualler, or anther of "FR 1 

or ale, who ſhall have, or receive into his cuſtody or power, WS 
any beer or ale to ſell by retail, ſhall, three days at leaſt 
before he begin to fel] or dif: pose thereof: make entry in 
writing at the next exciſe office, of every houſe: out-houſe, 
cellar, vault, room, ſtorehouſe, or other place to be uſed 
for keeping or felling the ſame ; which ſaid entry ſhall ſet ME 
forth his true name, and ieder he be an alehouſe- 
keeper, victualler, or retailer; and ſuch perſon ſhall be 
deemed the occupier and proprietor of every ſuch place, 1 
To long as fuch entry ſhall remain in force, on pain of Wa 
forfeiting 501. to be recovered, levied, mitigated and 
diſtributed, as by the laws of chats; and every ſuch ſtore- 
houſe, cellar, room, or place ſo 1 150 without being ſo en- 
tered, ſhall be deemed private and concealed places, with | 
in the 8 of ne and err other at. . 7. 

| | . And J Ko 


wall w. 


A lehou ſes, 


Wn And al exciſeable liquors and other 9859 and chattels 
=» [Foun AA any houſe or place where any ſuch offence ſhall 
bave been committed, or in any place belonging thereto 
dor occupied therewith, or which hath been entered as 
1 aforeſaid, by whom, or by what title ſoever ſuch goods 
ball be . ſhall be liable to ſuch diſtreſs in like man- 
1 oy ner as if ſuch offender had been the real owner. "* 8. 

2 And every 7 pO who ſhall make ſuch entry as aſore- 
1 aid, ſhall be deemed a ſeller by retail; and any juſtice may 
5 ſummon before him, or before any ther juſtice, any entry 
he gauger, or other exciſe officer, having the cuſtody 
of entries, who ſhall, when required, produce every entry 
ade within his ne and alſo his ſtock book and 


5 eber account of ſurvey, and any ſuch juſtice may ex- 


nn 
5 


ipecting the ſtock of any ſuch perſon; and if it ſhall appear 


re- that any perſon hath made entry as aforeſaid, or is ſurveyed 
el as an alchouſe-keeper, victualler, or retailer, and has not 


: enen or is not entitled to the abatement allowed to 
| erden brewers, then ſuch juſtice may ſummon ſuch 
perſon to produce his licence to fell beer and ale, and 


li- 9 5 if he ſhall not at the return of ſuch ſummons appear, or 
by | bom ſhall not produce bis licence, ſuch juſtice (on 


3proof of due ſervice of ſuch ſummons if ſuch perſon ſhall 
not appear) may adjudge him guilty of ſelling beer or ale 
by retail without licence. / 9. 

And if any perſon ſhall be ſummoned as a witneſs, and 
hall neglect or retuſe to appear at the time and place ap- 

WE pointed, without a reaſonable excuſe, (to be allowed by 
| 0 ſuch juſtice,) or appearing ſhall refuſe to be examined on 
5 © oath and give evidence, he ſhall forfeit 10 l. to be levied by 
3 9 to be Ky ripe to the por where ſuch offence was 


e, 3 term not e fix calendar Par unleſs ſuch pe- 
d = ſhall be ſooner paid. / 10. 


== Andifanyperſon,after ſervice of any ſummons to appear 
co any charge of ſelling ale or beer, or other exciſeable li- 


de IE quors, without a licence, ſhall covvey away any goods or 
* NY chattels herein before made liable to diſtreſs, from the 
of houſe or place wherein ſuch offence ſhall have been com- 


1d + mitted, or belonging thereto or occupied therewith, or 
which bath been entered as aforeſaid ; it ſhall be Lal 


B * away, to ſeize the Gone wherever they may be found, 
FA | D 2- and 


ene on oath any ſuch officer reſpecting ſuch entry, or re- 


© for the officer to whom ſuch? warrant is directed, or other 


Coods found 


where any of- 


fence is com. 


mitted liable to- 
diſtreſs, 


Who ſhall! be 
deemed retailers. 


EF xciſe officers 
may be ſummon- 
ed to produce 
entries and ſtock 
books, 


” 


and retailers to 


produce licences. 


Witneſſes not 
appearing for- 
feit 10 l. 


Codes conveyed 


away may be di- 


ſtrained within 
30 days where 
ever found. 
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Warrants may 
be indorſed. 


Appeal. 


7 appeal, not exceeding 5 l. in the whole. /. 12. 


Conviction. 


Penalties may 


_ be mitigated for | 


che firf offence. 


Inhabitants may 
de witneſſes. 


to whom the fame was originally'direCted, to execute the "ov 
| Tame, and to proceed in ſuch mannet as if ſuch goods had 
been ſeized withm the juriſdiction of the juſtice Who! W's: 


tion, ) unlefs ſifch ſeffions be holden within fix days nen 
after fhch conviction, and in fuch caſe to the next fubſe. 
of his intention to appeal, and alſo giving ſecurity, to the 


and coſts in cafe ſuch judgment be affirmed ; and alſo fur 
ther entering into arecognizance at the time of ſuch notice 


ment, and pay ſuch coſts as ſhall be awarded at ſuch ſefſions Þ 


_clufive to all intents and purpoſes whatſoever; and if fool 5 


| ſhail be certified to the next ſeſhons to be filed among the 


. 14. bod 


Alehoules. 


and diſpoſe of them in ſuch manner as if they had been = 
diſtrained on the premiſes. And if carried out of tlie ju.“ 4 9 ; 
riſdiction of ſuch juſtice, any juſtice of the county, ety, | 
liberty, or place into which the ſame ſhall be ſo conveyed, } 1 5 
is required, on proof on oath of the hand- writing of ſuch EF 
Juſtice originally ſigning ſuch warrant, to indorſe his name 9 | 
on the back thereof, which ſhall be ſufficient authority to 
the perſon bringing Ha warrant, and to all other perſon; 


ſigned the original warrant. /. 11. 1 

And if any perſon ſhall think himſelf aggrieved by the 15 5 
judgment of fuch juſtice, he may appeal againſt-any ſuck ! 
conviction to the next ſeſſions, (and ſuch juſtice ſhall make? 
known the ſame to ſuch perſon at the time of ſuch convic. 


84S 
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py OA 


quent ſeſſions and not afterwards, ſuch perſon, at the time 0 
of ſuch conviction, giving to fuch juſtice notice in writing 


ſatisfaction of ſuch juſtice, for the payment of the lee fu 1 


with ſufficient ſureties, to try the appeal, abide the joe 


And the judgment of ſuch ſeſſions ſhall be final and con. 


— 
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feſhons ſhall adjudge ſuch appeal to be frivolous or vex: Wn 
tous, they may give coſts to the party aggrieved by ſuc 4 . 


And the conviction ſhall be in the form or to the chte ; 
expreſſed in 26 C. 2. c. 31. mutatis mutandis as the cali 
may be, and ſhall be good without ſtating the cafe, «| 
facts or evidence, in any more particular manner (H), anl 


records, 13+: . 

Provided, that where it ſhall be proved to the fatisf:e| Wk: 
tion of ſuch juſticeg. that ſuch offender hath not been be 
fore convicted of any offence againſt this act, ſuch juſtic| 
may mitigate any penalty hereby impoſed, in caſe of ſuci} 
firſt offence, but not otherwile, and not to leſs than = 1 


. 


Alehouſes; 


e ſued for and determined within fix months after the 
ence is committed. / 16. I ers 
# Alſo where any juſtice ſhall ſuſpeCt that any perſon ſells 

Without licence, he may call ſuch perſon before him, and 
do any exciſe officer or gauger to produce his ſtock book 
yr other account of the charge or ſurvey of ſuch ſuſpected 
perſon, and may examine ſuch officer on oath in what 
manner he charges ſuch perſon, and how ſuch perſon pays 
the duties; and if it ſhall appear by ſuch ſtock-book or 
bc account, or oath of the officer, that ſuch perſon is ſurveyed 


Z=uties that victuallers and retailers are charged with and 
pay for any the liquors aforeſaid, and is not entitled to 
he allowance or abatement given to common brewers, he 


eller thereof. 26 Geo. 2. c. 31. fg 

7 The clauſe excepting fairs, in the ſeveral acts, is from 
the neceſſity of the thing, reſpecting the accommodation 
of perſons reſorting thither. But thoſe who ſhall brew 


alt eeare to give notice to the gaugers, that the ſame may be 
. | n 
furveyed; for tho' they are exempted from taking licence, 


7 


3 1 provided always, that all penalties within this act, ſhall Profecutions to 


be in 6 months, 


Perſons ſuſpect 
ed of ſelling ale 


without a licence. 


zs a victualler or retailer, and is charged with the ſame 


mall be deemed an alehouſekeeper, victualler, retailer, or 


Selling in fairs, | 


the fluch ale or beer, to be fold by them in fairs, muſt take 


16% pet they mult nevertheleſs pay the duties of exciſe. And 


de. this indulgence ſeemeth to be intended only in the place 
where the common fair is held; and not in any private 


houſe, which may be within the limits of the town where 
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BY the ſtatute of the 4 J. c. 4. I any perſon ſhall ſell 


40 el! beer or ale as a common tipler or alehouſekeeper, the 


be. flame perſon not having licence to {ell ale or beer (except 
tit be for the uſe of his houſhold only); he ſhall forfeit for 
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feſſions, by action of debt, information, indictment, or 
FPreſentment. „„ OE {IG 
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3 is 


every barrel 6s, 8d. and ſo proportionably for other quan- 
tities; half to the poor, and half to him that ſhall ſue in 


D3- II. Regog- 


to prohibit any perſon from ſelling ale or beer in booths or 


or deliver any beer or ale, to any perſon that ſhall then 
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5. ee and forfoienbe b, 
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Recbgflzance. On granting licences for keeping any common ale. 
e houſe or tippling houſe, the perſons licenſed ſhall enter inte 
a recognizance in 10 l. with two ſureties in $1. each, or 
one ſurety in 161. (E) as well againſt the uſing of unlaw. 
ful games as alſo for the uſing and maintenance of good 
order and rule to be had and uſed within the ſame, as by 1 
their diſcretion ſhall be thought neceſſary and convenient: 
and if ſuch perſon ſhall be hindred thro” ſickneſs or infir- 5 
mity, or other reaſonable cauſe to be allowed by the juſ. 
tices, to attend in perſon, they may grant the licence, on 
two ſureties entering into ſuch recognizance in 101. each. 
5 & 6 Rd. 6. c. 25. f. 1. 26 G. 2. c. 31, , l. Ro 
As by their diſcretion ſhall be thought . and conbe. 
nient] Mr. Dalton obſerves upon theſe words in the ſtatute „ 
of 5 & Ed. 6. that the matter of the condition of the re- Wo 
cognizance is by the ſtatute partly referred to the difcretion 
of the jiftices. And he ſays, in ſome ſhires the juſtices have 
agreed upon certain articles framed by their diſcretion, 
and generally to be propounded to all common ale ſellers; 
taking their bond for performance of the. ſame: a copy 
whereof they uſed to deliver to every of them; which es 
manner (he ſays) had been allowed. | „ 
And amonglt articles of this kind, he benden dds to 

the juſtices care theſe three eſpecially, 1. That no ale- 

| houſekeeper, upon the Lord's day, ſhould receive or ſuffer 
to remain any perſons whatſoever, as their gueſts, in any 
their houſes or other places, to tipple, eat or drink; other 


3 


— 
* 
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Ut than travellers, and ſuch as come upon neceſſary buſineſs. i 
li - 2. That they ſuffer no perſon whatſoever, reſorting to 
li their houſes only to eat and drink, to remain there after 
1 the hour of nine in the evening in winter, and ten in ſum- 
if Dn mer. 3. That they ſuffer no perſon, reſorting to their 
5 i houſes only to eat and drink, to remain tippling there 
|; : above one hour, other than cravellers. Dali. c. 16. 
q To be fied zt Which faid recognizance, with the condition theteof, 1 
the ſeitions. fairly written or printed, ſhall forthwith, or at the next 
ſeſſions at fartheſt, be ſent or returned to the clerk of the 
; peace, under the hands: of the. juſtices, to be by him en- 
tered. or filed among the records. 26 G. 2. c. 31. / 1. 
Penalty for li- And for every licence granted, without taking ſuch re- 
i cenfing other- cognizance; and for every ſuch recognizance taken, and 
5 wiſe. not ſent or returned; every juſtice ſigning ſuch licence, 
[t ſhall forfeit 31. 6s, '8d. 5 & 6 Ed. 6. c. 25. fo 2. 
| 26 G. 2. 6 31. J I, q 


Which 


; n * 
5 


7 


Which ſaid forfeiture, for granting licences, without 


»# : 
3" Mi 


0 tabing recognizances, ſhall be to him who ſhall ſue, to- 


. laid who ſhall have the penalty for not returning the re- 
to cognizance to the clerk of the peace, therefore that ſhall 
go to the king. Da: 5 
And the clerk of the peace ſhall keep a regiſter or ca- 
Dy lendar of all ſuch recognizances, and ſhall deliver to the 
. juſtices, at the mgeting for granting licences, a true copy 
pol ſuch regiſter or calendar. ni $- 
And for every recognizance ſhall be paid by the clerks 
ol the juſtices taking ſuch recognizances, to the clerk of 
EZ” the peace, for filing or recording the ſame, and for making 
1 nr and delivering the copies of the regiſter or calendar 1 s. 3 
which ſhall be paid to the clerks of the ſaid juſtices, by 
the perlons licenſed, over and above the fees payable to 
the ſaid juſtices clerks. id. | 
By the 5&6 Ed. 6. c. 25. / 3. The juſlices ſhall 


have power, in their quarter- ſeſſions, by preſentment, in- 
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1 all ſuch perſons as ſhall be admitted and allowed to keep 
any alehouſe or tippling houſe, and that be ſo bound by 
du recognizance, if they have done any act whereby they 


War 


= ſuch preſentment or information award proceſs againſt 


* — 
e 
CAS: 


A 1 ' e ; . ; 
every ſuch perſon ſo prefented or complained upon before 


(3 2 7 v 

e 
4 
» 


e | | j . ; | | 
" RET and ſhall have power to hear and determine the ſame, by 
all ſuch ways and means, as by their diſcretion ſhall be 


ö thought good. „„ „ 
And by the 26G. 2. c. 31. Any juſtice on complaint 


any act, whereby in the judgment of ſuch juſtice the re- 
cCognizance may be forfeited, or the condition broken, may 
by ſummons under hand and ſeal require ſuch perſon, to 
appear at the general or quarter ſeſſions, then and there to 


T7 aiſo may bind the complainant, or any other perſon, in a 


_ may direct the jury which ſhall there attend for the trial 
xx of traverſes, or ſome other jury of twelve honeſt and ſub- 
ſtantial men, to be then and there impannelled by the ſhe- 
8 Tiff without fee, to inquire thereof; and if the jury find 
Lance is broken, ſuch act being ſpecified in ſuch complaint 
or information, the court may adjudge him guilty; which 
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0 or information that ſuch licenſed perſon hath committed 
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TFT gether with coſts.” 26 G. 2. c. 31. / 6. But it is not 


Recognizances 
to be calendred. 


Fee for the re- 
cognizange. 


Proceſs on the 
recoguizance. 


„ formation or otherwiſe by their diſcretion, to inquire of 


XZ have forfeited the ſame recognizance, and they ſhall upon 


- RET them, to ſhew why he ſhould not forfeit his recognizance; 


XX anſwer to the matter of ſuch complaint or information; and 


that ſuch perſon hath done any act whereby the recogni- 


verdict and adjudication ſhall be final; and thereupon the 


40 


exchequer, to be levied to his majeſty's uſe ; and the faid 
_ perſon ſhall be diſabled to ſell any ale, beer, cyder, perry, 


Spirit licence is 


void on convic- 
tion of ſelling 
ale without. a 
licence. 


before obtained for that purpoſe notwithſtanding; and 1 


Alehoules. 
court ſhall order the recognizance to be eſtreated into the 
or ſpirituous liquors for three years, and any licence grant- 


ed to him for ſuch term ſhall be void. Provided, that tge 
Juſtices, at the requeſt of the proſecutor, or of the party, 


| complained of, Or either of his ſureties, may adjourn the by 1 
7 ' a 


trial to the then next ſeſhons. /. 7, 8. 5 

And if any perſon ſhall be diſabled, by conviction, to 
Nell ale, beer, cyder or perry; he ſhall by the ſame con- 
viction be difabled to ſell any ſpirituous liquors, any licence 


every licence granted to him for ſelling ale, beer, cyder, . 


or retailer of beer or ale, ſhall uſe in the brewing or work- 


the peace (which he ſhall grant without fee) of ſuch con- 


fell the ſame. This is the firſt, ſecon 


perry, or ſpirituous liquors, ſhall be void; and if he ſhall AE 


ſell during ſuch diſability, he ſhall be puniſhed as for ſell- . 


ing without licence; and a certificate from the clerk ff, 


viction ſhall be legal evidence. Id. |. 13, 


Which conviction fhaltbe in this or the like form: . 
Middleſex. A O. 7s convicted on his 09 confeſſion, (or 
15 | * on the oath of — + of having fold 1 
ale, beer, or other liquors, iu the pariſh of —— —— in this : 
C ounty 3 on t he < — day of 5 _ go b ein 9 diſa ble d to 1 8 

„ or third conviction. 


| day of 
Which ſaid conviction ſhall be certified to the next 


ſeſſions, to be filed amongſt the . 5 . 


Gi ven uuder any hand and ſeal this 


V. Offences in brewing of ale. 8 
By the 1 F. fe. 1. c. 24. J 17. No common brewer 


ing thereof any melaſſes, coarſe ſugar, honey, or compo- 


ſition or extract of {ugar z on pain of forfeiting the liquor, 


and alſo 1001]. half to the king, and half to him that ſhall a 
Tue in fix months. . = 
And by the 10 11 V. c. 21. / 34. If any common 
brewer or retailer of beer or ale, ſhall uſe any melaſſes, ³ 
coarſe ſugar, honey, or compoſition or extract of ſugar, in 


the brewing, making, or working of any ale or beer; ß 


if any common brewer ſhall receive into his cuſtody any ̃ 


quantity of any of the ſaid materials exceeding ten pounds, 


8 


88 


he ſhall forfeit 1001. to be recovered and mitigated as bk 
. CES the a 


che laws of exciſe ; and the ſervant or other aſſiſting there. 
in, ſhall forfeit 20 1. in like manner, and in default of pay- 
FE ment ſhall be impriſoned three months. 
And by 9 Ann. c. 12. No common brewer, innkeeper, 
or viQcualler, ſhall uſe any broom, wormwood, or any 
ZZ other bitter ingredient (to ſerve inſtead of hops) in any 
FFT beer or ale for ſale {except "infuſing the fame, after it is 
7 brewed and tunned, to make broom or wormwocd ale 
© or beer); on pain of 201. half to the king, and half to 
. the proſecutor, to be levied as by the laws of exciſe, 
And by 12 Ann. flat. 1. c. 2. No common brewer or 
xetailer of beer or ale, ſhall uſe any ſugar, honey, foreign 
grains, guinea pepper, eſſentia bine, coculus indiae, or any 
** unwholeſome ingredients in the brewing of beer or ale, or 

mix any of them therewith, on pain of 201. to be re- 
covered and mitigated as by the laws of excife, half to the 
king, and half to him that ſhall ſue. /. 32. 


VI. Innkeepers obliged to receive gueſts. 


If one who keeps a common inn, refuſe either to re- 
ceive a traveller as a gueſt into his houſe, or to find him 
victuals or lodging, upon his tendring him a reaſonable 
price for the ſame; he is not only liable to render da- 
mages for the injury, in an action on the caſe at the ſuit 
of the party grieved, but may alſo be indicted and fined at ; 
the ſuit of the king. 1 Haw. 2257. En, 

Alfo it is ſaid, that he may be compelled by the con- 
ſtable of the town, or by a juſtice of the peace, to receive 
and entertain ſuch a perſon as his gueſt; and that it is no 
way material whether he hath a ſign before his door or not, 
if he make it his common buſineſs to entertain paſſengers. _ 
But how the officer may compel him may be a queſtion; e 
It ſeemeth that all the officer can do, is either to cauſe ſuch 
wvalehouſe to be ſuppreſſed, or elſe to preſent ſuch offence at 
RR the aſſizes or ſeſſions, that ſo ſuch offender may be there- 
upon indicted. Dalt.c.7, _ e = 

And alſo that he may be compelled to receive a horſe, 


0 altho' the owner does not lodge in his houſe ; becauſe b 

© Kkeeping of the horſe he has gain, but it would be otherwiſe 
of a parcel or other dead thing. 1 Salk. 388. oo 
VII. Soldiers 


42 


Althoules, 


VII. Soldiers quartered in alehoufes. 
By the yearly acts againſt mutiny and deſertion, the 


conſtable, and in his default, a juſtice of the peace, may 


| quarter Rlfers in inns, livery ſtables, alehouſes, and 


Tuftices to rate 
the price of vel. 
{els. 


Barre!, what, 


Warts and pints | 


$9 be marked, 


victualling houſes z as is ſet forth more at large in title 


Soldiers. 


VIII. Concerning ale veſſels, and the meaſure of ale. 


The juſtices in Zafer ſeſſions 7 (and mayors in 
corporations ) ſhall rate the price of all barrels, kilderkins, 
firkins, and other veſſels to be ſold for ale or beer to be 


uttered therein: And if any cooper ſhall not ſell the ſame 


according to ſuch rate, he ſhall ſorfeit 3s. 4d.; half to 
the king, and half to him that ſhall ſue. 8 El. c. g. 
Every barrel of beer, within the bills of mortality, 
ſhall be 36 gallons, and the barrel of ale 32 gallons; and 
in all other places, 34 gallons ſhall be reckoned for a bar- 


rel of beer or ale. 12 C. 2. c. 24. % 34. 1 V. fl. 1. c. 24. 


By 11 | &f 12 I. c. 15. Which is required to be given 
in charge at the ſeſſions to the grand jury, it is enacted, 
that all innkeepers, alehouſckecpers, ſutlers, victuallers and 
other retailers of ale or beer, and every perſon keeping any 
publick houſe, and retailing and ſelling ale or beer, ſhall 


retail and fell the ſame in and from their houſes, by a full 


ale quart or ale pint, according to the ſtandard of the ex- 
chequer, iu a veficl made of wood, earth, glaſs, horn, lea- 


ther, pewter, or of ſome other good and wholeſome metal, 
made and ſized to the ſtandard, and figned, ſtamped, or 


marked to be of the content of the ſaid ale quart or ale pint, 
according to the {aid ſtandard, either from the exchequer, 


or from ame city, town corporate, borough, or market 


town where a ſtandard ale quart or pint, made from the 
ſaid ſtandard, ſhall be kept for that purpoſe; and fhall not 
retail and utter any ale or beer, in any other veſfel not 


ſigned and marked; on pain of forfeiting not above 408. 


nor under 10s. for every offence, half to the poor, and half 
to him that ſhall proſecute or ſue for the ſame, to be re- 
covered before one juſtice, by the oath of one witneſs, and 
to be levied by warrant of diſtreſs, rendring the overplus, 


deducting thereout the reaſonable charges. The proſecu- 


tion to be within thirty days. / 1, 6. 
And moreover he thall not detzin any oaks for the 


peckoning, but ſhall be left to his action at law. 2 _ 
3. er But 
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But it is not neceſſary that beer or ale ſold to be ſpent 
out of the houſe, be carried away in ſtandatd meaſures; 
but it is ſufficient if it be meaſured out by the ſtandard. 


And every mayor, or chief officer of every city, town 
corporate, borough, or market town, ſhall on requeſt to 
him made, cauſe all ale quarts and ale pints, made of 
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Who ſhall mar 
them. 0 


wood, earth, glaſs, horn, leather, pewter, or other good 50 


and wholeſome metal, which ſhall be brought to him, to be 
meaſured and ſized with the ſtandard in his cuſtody, and 
ſhall then cauſe the ſame, and every of them, to be plainly 


and apparently ſigned, ſtamped, and marked with W R 


and a crown, for which they ſhall not receive above one 
farthing for each meaſure; on pain of 5 l. to be recovered 
as aforeſaid, and he ſhall alſo pay to the party grieved treble 


damages with coſts, by action at law. 11&12W. c. 15. 


"Note; Moſt of the books do ſet forth that the ſub- 
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commiſſioners or collectors of exciſe ſhall procure ſtandard 


quarts and pints out of the exchequer, for every market 
town; but this was only required of them before June 24, 
1700, and not ſince. /. 3. „ : 
An indictment will lie for ſelling ale in pots unſealed, 
altho' the ſtatute appoints another method of proceeding; 


becauſe meaſures are by the common law, and the ſtatutes 
only direct the manner of aſcertaining them, Blacb- 


erby 10. I 8 | rp 
But in ſuch caſe the indictment muſt not be upon the 
ſtatute, but at the common law; and the offence ought 
to be laid, not for felling in pots unſealed, that being no 
offence at common law, but in pots wanting meaſure. 


IA. Enhancing the price of ale. 


Indictment. 


By the 2 & 3 Ed. 6. c. 15. If any brewers ſhall con- 


Ipire to ſell their victuals but at certain prices; they ſhall, 
on conviction in the ſeſſions, or leet, by witneſs, confeſ- 
fion, or otherwiſe, forfeit 101. to the king for the firſt 


offence, and if not paid in fix days, they ſhall be impri- 
ſoned twenty days; for the ſecond offence, 201. in like 


manner, or the pillory ; for the third offence 40 l. in like 


manner, or the pillory, loſs of an ear, and to become in- 
famous. But by the 2 G. 3. c. 14. No brewer, inn- 


keeper, victualler, or other retailer of ſtrong beer or ale, 


ſhall be ſued or moleſted by indictment, information, 


popular action, or otherwiſe, for advancing the price of 


ſtrong beer or ale, in 2 reaſonable degree. | 
| Fs | X. In- 


* 
* 


* 


= 


Penalty on ſuf- 
ſering tipplingy 
er drinking. 


| Penalties how to 
de recovered. 


Alehoules. 


*. Invkeepers Jafering rippling or gaming in s thels 


Bouſes. 


By the 1 7. c. 9. If any innkeeper, eiQualler, or ale- 


houſekeeper, or tavernkeeper keeping an inn or victual- 


ling houſe, ſhall ſuffer any perſon inhabiting in any city, 
town corporate, market town, village, or hamlet, where 
ſuch inn, tippling houſe, or alehouſe ſhall be [and by 1 C. 


c. 4. wherever he ſhall inhabit} to continue drinking or 


tippling therein (except ſuch as ſhall be invited by any 
traveller, and ſhall accompany him only during his ne- 
ceſſary abode there; and except labouring and handi- 


craftſmen in cities, towns corporate, and market towns, 
upon the uſual working days, for one hour at dinner time, 
to take their diet in an alehouſe; and except labourers 
and workmen, which for the following of their work by 
the day or by the great, in any city, town corporate, mar- 


ket town or village, ſhall for the time of their ſaid con- 
tinuing in work there, ſojourn, lodge or victual in any 
inn, alehouſe, or other victualling houſe; and except for 
urgent and neceſſary occaſions to be allowed by two juſ- 
tices); he ſhall, on conviction thereof before the mayor 


or a juſtice of the peace, on view or confeſſion, or oath of 
one witneſs, forfeit 10 8. to the poor. 1 J. c. 9. l. 2. 


1 C. c. 4. 21 FJ. c. 7. 

The ſame to be levied by the conſtables or churchwar- 
dens by way of diſtreſs; and for default of fatisfaction 
in ſix days, the diſtreſs to be appraiſed and ſold, render- 
ing the overplus; and for want of ſufficient diſtreſs, the 

party offending to be by ſuch mayor or juſtice committed 
to the common gaol, 1 to remain until the penalty be 
truly paid. 1 J. c. 9. /. 3. 

And if the BATS or pt TRE ON do negle Wa 
duty in levying, or do not levy the penalties; or in de- 
fault of diſtreſs, do negleg to certify the default, by the 
ſpace of 20 days, to ſuc{ mayor or juſtice; every perſon 
ſo oftending ſhall forfeit 40 8. to the poor, to be leyjed by 


way of diſtreſs by warrant from ſuch mayor or juſtice; the 


diſtreſs to be detained ſix days; in which time if payment 


be not made, the goods to be appraiſed and ſold, return- 


ing the overplus; for want of ſufficient diſtreſs, the con- 
ſtable or churchwarden ſo offending, to be by ſuch mayor 
or juſtice committed to the common gaol, there to remain 
until the penalty be truly paid. 1 J. c. 9. / 4. 

And alſo, the ſaid offence may be inquired of and pre- 
ſented before julliere of aſſize, juſtices of the peace in their 
ſeſſions, 


„ 
e 


feſſions, mayors in corporations, and in the leet; and 

thereupon ſuch due proceedings ſhall be had for the con- 
I, viction, as in ſuch like caſes upon any indictment or pre- 

ſentment is uſed. 4 J. c. 5. / 5. 

is And all conſtables, churchwardens, aleconners and ſide- 
men, ſhall, in their ſeveraboaths incident to their offices, 
be charged to preſent the ſari offence, Id. / 7. 

And moreover, if any alehoufekeeper ſhall ſuffer any Innkeepers ſuf 
perſon :nhabitink in any city, town corporate, market paring e 
town, village or hamlet, where ſuch inn, tippling-houfe, neee 8 
or alehouſe ſhall be, to continue drinking or tippling there- houſe for 3 years. 
in as aforeſaid; he ſhall be difabled for the ſpace of three 
years to keep any ſuch Mehouſe: 21 F. c. J. J. 4. 5 

By the go G. 2. c. 24. If any perſon licenſed to ſell Innkeepers ſuf- 
any ſorts of liquors, or who ſhall ſell or ſuffer the ſame to fering gaming | 
be ſold in his houſe, out-houſe, ground, or apartment 
thereto belonging, Hall knowingly ſuffer any gaming with 
cards, dice, draughts, ſhufflle boards, miſſiſſipi, or billiard 
tables, ſkittles, nine pins, or with any other implement 
of gaming in his houſe, out-houſe, ground, or apartment 
thereunto belonging, by any journeymen, labourers, ſer- b 
vants, or apprentices; and ſhall be convicted thereof on 
confeſſion, or oath of one witneſs, before one juſtice 
within fix days after the offence committed; he ſhall for- 
feit for the firſt offence 40 8. and for every other offence 
10 |. by diſtreſs by warrant of ſuch juſtice ; three fourths 
of which ſhall be to the churchwardens for the uſe'of the 
poor, and one fourth to the informer. . 14. 

And if any journeyman, labourer, apprentice, or fer- perſons guilty of 
= vant, ball game in any houſe, outhouſe, ground, or apart- 36 
— ment thereto belonging, wherein any liquors ſhall be ſold, “ e. 
and complaint thereof ſhall be made on oath before one 

77 juſtice where the offence ſhall be committed; he ſhall 
du iſſue his warrant to the conſtable or Ether peace officer of 

the place wherein the offence is charged to have been com- 
mitted, or where the offender ſhall reſide, to apprehend 

and carry the offender before ſome juſtice of the place 
where the offence ſhall be committed, or where the of- 
fender ſhall reſide; and if ſuch perſon ſhall be convicted 
thereof by the oath of one witneſs or confeſſion, he {hall 
forteit not exceeding. 20 s- nor leſs than .; 8. as the juſtice 
fhall order, every time he ſhall fo offend and be convicted 
as aforefaid, one fourth to the informer, and three fourths 
to the overſeers for the uſe of the poor; and if he ſhall not 
forthwith pay down the ſame, ſuch juſtice ſhall commit 
ON” him to the houſe of correction or ſome other priſon of the 
EXE place where he ſhall be apprehended, to be kept to hard 
=—=_ a 4 n "labour 


. 


Alehoules. 


labour for any time not exceeding one month, or until ke Mx 


ſhall pay the forfeiture. . 15. - 
power of te And any juſtice unto whom complaint upon 93 mall a 
juſtices. be made, of any offence committed againſt this act, ſhall 


ifjue his warrant for bringing before him or ſome "Kher EE 
juſtice of ſuch place, the perſon charged with ſuch of= 
fence ; and the juſtice before whom he is brought ſhall 
hear and determine the matter, and proceed to judgment 
aud conviction z and if it ſhall appear upon oath to the 

latisfaction of ſuch juſtice, that any perſon within his ju- 

riſdiction can give material evidence on behalf of the pro- 

ſecutor or of the perſon accuſed, and who will not volun- 

tarily appear; he ſhall iſſue his ſummons to convene him 

to give his evidence; and if he ſhall neglect or refuſe to 

appear on ſuch ſummons, and no juſt excuſe ſhall be of- 

fered, then (on proof upon oath of the ſummons having 

been duly ſerved upon him) he ſhall iſſue his warrant to 

bring ſuch witneſs before him; and on his appearance, if 

he ſhall refuſe to be examined on oath, without offering 

juſt cauſe for ſuch refuſal, the juſtice ſhall commit him to 

the public been for any time not exceeding three months. 

ds Wi 

Who moy be_ © And in all proceedings on this act, any perſon ſhall be 
witneſſes. admitted to be a witneſs, notwithſtanding his being an in- 

habitant of the place wherein the offence mall have been 

committed. /. 18. 

And the juſtice before whom any perſon ſhall be con- 

vi<led upon this act, ſhall cauſe the conviction to be draw 
vp in the form, or to the effect following 1 


Convicti On. 


day of 
year of his majeſly's reign 
of his mapyeſiy's Juftices of 


To wit, BE it remembered, that on bis 

an the 
A. B. is convicted before 
the peace for the foid county of - Cor, for the 
riding, or diuiſion of the ſaid county of or, for the city, 
liberty, or tacun * as the caſe ſhall be] for 


aud the ſaid 40 eck him, or her, to pay and Hor 
eit for the ſame, the fum of ———— Given under —— the 
day « and year mint boy. 


The ſame to be written upon narchmetit, and tranſ- 
_ mitted to the next ſeſſions, to be filed amongſt the records: 
and) if any perſon ſhall appeal to the ſaid ſe(hons; the juſ- 
' tices chere ſhall, upon receiving the ſaid conviction, pro- 

ceed to hear and determine the matter. / 19. 
8 And no et Faun be ranked ti to remove my pro 
_ceevings on this 2 Os 20. 


| And 


And if any perſon convicted of any offence puniſhable Appeal, 
by this act, ſhall think himſelf aggrieved by the judgment 
XZ of the juſtice before whom he ſhall have been convicted, 
RX he may appeal to the next ſeſſions, and the execution of 
the judgment ſhall in ſuch caſe be ſuſpended, the perſon 
convicted entering into recognizance at the time of the 
2 1905 conviction, with two ſureties in double the ſum he ſhall 


- bc] have been adjudged to pay, upon condition to proſecute 
ſuch appeal with effect, and to be forthcoming to abide 


= the judgment and determination of the ſaid ſeſſions: and 
the ſeſſions ſhall award ſuch coſts as ſhall appear jult and 
>> reaſonable to be paid by either party; and if the judgment 
> ſhall be affirmed, the appellant ſhall immediately pay the 


4 
of 


ſum adjudged to be forfeited together with ſuch coſts as 
7 the court ſhall award, or in default thereof ſhall ſuffer the 
rea pains and penalties by this act inflicted upon perſons re- 
OS: ſpectively who ſhall neglect to pay or {hall not pay the 


8 1 
N * 
4" 


5 A forfeitures by this act to be paid. / 21. 
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And no perſon puniſhed by this act, ſhall be puniſhed 
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Penal ty of tips 


pling. 


Von view, confeſſion, or oath of one witneſs, forfeit for every | 5 
==” offence 3s. 4d. to be paid within one week next after the 
conviction, to the churchwardens, who ſhall be account- 
= able for the ſame to the uſe of the poor: And if he ſhall 
= refuſe or neglect to pay the ſame, it ſhalt be levied by di- 
ſtreſs: And if he be not able to pay the forfeiture, then 


Bs”. SES? 
n 
I 4 : 


. the mayor, juſtice, cr court where the conviction ſhall 
be, may puniſh the offender, by ſetting him in the ſtocks 

bor every offence by the ſpace of four hours. 1 F. c. 9. 

. e. 5. / 4. 21 J. c. 7. 1 C. c. 4. 5 
1 The ſaid offence may allo be inquired of and preſented, 

iQbefore juſtices of aſſize, juſtices of the peace in ſeſſions, 

XX mayors, and in the leet; and proceeding ſhall be had 

==. thereupon for the conviction, as upon indictment or pre- 
bentment. 4 F. e. 5. % . 


— The offender to be preſented, indicted, or convicked in 
1 5 2 fix months, 14. | 4, 11. | | | 
_ | And all conſtables, churchwardens, aleconners, and 
3 ſidemen, ſhall in their {eycral oaths incident to their of- 
_ * CCS, 


48 | Alehoutes, 
| Ares, be charged to preſent the ſaid offence. 21 J. e. 7. 
Alchoufckeeper And if any alchouſckeeper ſhall be convited of the ſaid 


guilty of tip- offence, he ſhall moreover for the ſpace of three years be 
pling: diſabled to keep any ſuch atchouſe, 7 F. c. 10. 21 J. 


ans 


N Concerning drunkennefs 


Drunkennefs no Drunkenneſs excuſeth no crime; but he who ; is guilty SHE 
excuſe. of any crime whatever, thro' his voluntary drunken. 7 
neſs, ſhall be puniſhed for it as much as if he had been 
ſober. 1 Harv. 2. 1 
Spiritual cen. If any offend their brethren by „ the church- 
ſure. wardens and ſidemen ſhall preſent the ſame to the ordi- 
TO nary, that they may be puniſhed by the ſeverity of the 
laws, according to their deferts; and ſuch notorious 
offenders ſhalt not be admitted to the holy communion, 
till they be reformed. Can. 109. 
And all conſtables, churchwardens, aleconners, and 
3 ſhall be ſworn to | Tins the offence of drunken- 
18 HR neſs, e: 5. | 7. 
Penalty for the x Fn perſon. 1 64 fat be drunk, and thereof ſhall be 
menen tomie (MN) before one juſtice, or mayor, on view, 
confeſſion, or oath of one witnels, ſhall forfeit for the firſt - ! 
offence 5, 8. to be paid within one week after conviction, 
to the churchwardens (O), who ſhall be accountable for 
the ſame to the uſe of the poor; afid if he ſhall refuſe. or 
neglect to pay the ſame as aforeſaid, it ſhall be levied by 7 
diſtreſs (P); and if the offender be not able (Q) to pay 
the ſaid ſum of 58. he ſhall be committed to the 3 1 OP 
there to remain by the ſpace of fix hours. +55 
fo 2. 21 F. c. 7. „ 
And "if any conſtable, or other inferior officer to hon 
that ſhall be given in charge by the precept of any mayor 
or juſtice, do neglect the due correction of the offender, or 
the due levying of the penalties-where diſtreſs may be had; 
every perſon ſo offending ſhall forfeit 10s. to be levied by 
_ diſtreſs, by any other perſon having warrant from any 
mayor, juſtice, or court, where any ſuch conviction. ſhall 
be, to be paid to the churchwardens, who ſhall account 
for the ſame, to the uſe of the poor where the offence 
ſhall be committed. 4 F. c. 5. J 3. 
Second offence, And if any perſon once NS of drunkenneſs, ſhall 
After that be again convicted of the like offence, he hall 
be bounden with two ſureties in a recognizance or obli- 
gation 
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don of 101. with condition to be from henceforth. of | 
Food behaviour. 4 J. c. 5. / 6. 21 J. c. 7. J. 3. : 
HE To be of good behaviour | Lord Hale, ſpeaking of the ſta- 
te of 34 Ed. 3. c. 1. which gave juſtices power to bind 
Palefactors to the good behaviour, generally, without any 
me limited, ſays, that it is not meant that the ſame ſhall 
he perpetual, but in the nature of bail, viz. to appear at 
gquch a day at their ſeſſions, and in the mean time to be of 


800 behaviour. 2 H. H. 136. | 


ZZ The ſaid offence may alſo be inquired of and preſented Who may in- 


1 before juſtices of aſſize, juſtices of the peace in their feſ- te thereof.” 


8: Hons, mayors, and in the leet; and thereupon proceſs {hall 
pe had for the conviction, as upon indictment or preſent- 


ent. 4 FJ. c. 5 ½ 5 C „„ 
But the offenders ſhall be preſented, indicted or convict- Ia what time. 


* 


n in fix months. 1d. /. 11. 


IIͤt is alſo provided, that this act ſhall not abridge the ec- 
deeſiaſtical juriſdiction. Id. /. 8. VV 

2 But when the offender hath been once puniſhed, by any Lone to be 
he ways before mentioned, he ſhall not be puniſhed again 2 
by any other ways or means. Id. / g. offence. 


1 } 
15 : 
* 


FE: 0 If any alehouſekeeper ſhall be convicted of being Atchouſckeeper 
ZZ&runk; he ſhall, beſides the penalties above mentioned, be drunk. 

2H; Atterly diſabled to keep any.ſuch alehouſe, for the ſpace of 

three years next enſuing the conviction. 7 J. c. 10. | J 


E!very perſon in his majeſty's pay in the navy, being Ny. 


A uilty of drunkenneſs, ſhall incur ſuch puniſhment as a 
pourt martial ſhall think fit to impoſe. 22 C. 2. c. 33. 


= ATI. Detaining goods for the reckoning. 


oY An innkeeper ma detain the perſon of the gueſt who General power 
——=—=2ts, or the horſe which eats, till payment. And this he of detaining. 
pay do, without any agreement for that purpoſe. For 

en that get their livelihood by entertainment of others, 
———nnot annex ſuch diſobliging condition, that they ſhall | 
tain the party's property in cafe of nonpayment ; nor 
Wake ſuch diſadvantageous and imprudent a ſuppoſition, 
= hat they ſhould not be paid. And therefore the law an- 


res ſuch a condition, without the expreſs agreement of 


ee parties. Bac. Abr. Inns, PLS. 

For it would be hard to oblige him to ſue for every little 

bt; and a greater hardſhip, that he might not be abe 
find who was his gueſt, Il. „ 

But an horſe committed to an innkeeper, may be de- Horſe to be de- 


7 1 SH > 
9 *% x £ bs » 


ned only for his own meat, and not for the meat of the tained only for 
1 8 V o. I, | | E | gueſt a his own meat. 


— 


80 Alehoules. 
eveſt, or of any other horſe : for the chattels in ſuch cafs "x 
are only in the cuſtody of the law for the debt that ariſez 
from the thing itſelf, and not for any other debt due from 
the ſame party; for the law is open for all ſuch debts, and 

doth not admit private perſons to take reprifals. Bac, Abr. I 

Inns. 1 Bulft, 207. Wo, 

Reckoning to be Alfo, if any innkeeper, alſchovſckeeper, vicualler, t 

in particulate; fſutler, in giving any account or reckoning in writing, or 4 

and veſſels to be . 

Coates. otherwiſe, ſhall refuſe or deny to give in the particular = 
| number of quarts or pints, or ſhall ſell in meaſures un- 

marked; it ſhall not be lawful for him, for default of pay- 

ment of ſuch reckoning, to detain any goods or other? 

thing, belonging to the perſon or perſons from whom ſuch T7 

reckoning ſhall be due, but he ſhall be left to his action at 

Jaw for the ſame, any cuſtom or uſage to the contrary not- RL 

withſtanding. i1&12W.c. 15. /.2. Bo ol 

Goods ſafferes In like manner if the innkeeper gives credit to the party 

to be taken for that time, and lets him go without payment; then he 

. waived the benefit of the cuſtom, and muſt rely ou e 
retaken . 1 

his other agreement. 8 Mod. 172. . 

Goods ſeizes, An innkeeper that detains a bürde for his meat, cannot 4 

not to be uſed. uſe him; becauſe he detains him as in cuſtody of the law: me 

pas and by conſequence, the detention muit be in the nature 
of a diſtreſs, which cannot be uſed by the diſtrainer. Bac. 

Abr. Inns. 1 

. Wberber they But by the N of Londen and Naber, if a man & 5 

1 may be Iod. commit an horſe to an innkeeper, and he eat out his price; 

| the innkeeper may take him as his own, upon the resſon· 5 by 

i | able appraiſement of four of his neighbours; which was, 

(1 „ it ſeems, a cuſtom ariſing from the abundance of traffic: 

„ with ſtrangers, that could not be known, to charge then 

with the action. But the innkeeper hath no power to fell 1 

5 the horſe, by the general cuſtom of the realm. Bac. Air 

as ROS Inns. "Fs 

1 > Keg So in the caſe af Tones and Pearle, E. 9 G. In trover| 

1 $2, 1 yo three horſes, the defendant pleaded that he kept a pub 

"= | lick inn at Gloftenbury, and that the plaintiff was a car. 

_ trier, and uſed to ſet up his horſes there; and 361. being 

due to him for keeping the horſes, which was more than 
they were worth; he detained and ſold them, as well he 
might: But on demurrer; judgment was given for tbe 1 
Plaintiff; an innkeeper having no power to ſell horſes, 6. 3 Ne 
cept by ſpecial cuſtom, as in the city of London. And be 
ſides, when the horſes had been once out, the power 0 5 
detaining them for what was due before did not N ag 5 
their coming in again. Str. 5 5 0 —_ | E 
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Aleh ouſes, 
* V. Goods if a gue feelen out of an inn. 


ans were allowed for the benefit of travellers, who 
dave certain privileges whilſt they are in their journeys, 
"And are in a more peculiar manner protected by the law: 
t is for this reaſon, that the innkeeper ſhall anſwer for 
i "thoſe things which are ſtolen within the inn, though not 
5 7 elivered to him to keep, and tho' he was not acquainted 


pe intended to be thro! his negligence, or occaſioned by the 
1 4 fault of him or his ſervants. 8 Co. Calye's caſe. 
So it he puts a horſe to paſture, without the direction 
1 ©} his gueſt, and the horſe is ſtolen, he muſt make ſatiſ- 
be = action. (But otherwiſe, if with his direction.) 1d, 
In like manner, if an innkeeper bids his gueſt take the 
4 key of his chamber and lock the door, and tells him that 


he will not take the charge. of the goods; yet if they are 
olen he ſhall be anſwerable: becauſe he is charged by 
aa for all things which come to his inn; and he cannot 
diſcharge himſelf by ſuch or the like words. Dall. c. 56. 


Slacterby, 169. 

Hils C. J. doubted. whether a man 18 a gueſt by ſetting 

| up his horſe at an inn, though he never went into the 

ann himſelf ; but the other three juſtices held, that ſuch 
perſon is a gueſt by leaving his horſe, as much as if he 

pad ſtaid himſelf, becauſe the horſe muſt be fed, by which 
be innkeeper has gain: otherwiſe if he had left a trunk, 
rr a dead thing. 1 Salk. 388. 

35 if a man comes to an inn, with a hamper, ; in which 
he hath certain goods, (to wit, hats, as the caſe was,) and 


9 geparts leaving it with the hoſt, and two days after comes 


Again; whereas in the time of his abſence this was ſtolen; 


Pot be charged for the loſs thereof in his abſence. I Koll's 


1 En, the hoſt is not chargeable with any robbery in it, 
= Pecauſe the party is as it were a leſſee. Mo. 877. 


6 ' bor lodging for a ſet time, and doth not eat or drink there; 
=" She i is no gueſt, but a lodger, and ſo not under the inn- 
{0 wo s protection; but if he eats and drinks, or pays for 
o diet there, it is otherwiſe. 12 Mod. 255 * 

1 £ E2 E. 33 


that the gueſts brought the goods to the inn; for it ſhall | 


[If an attorney hires. A 5 in an inn "tos a while 


+ If one comes to an inn, and makes a previous contract 
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3 | 


{werable fur 
goods ſtolen, 


Who ſhall be 
deemed 2 gueſt 
in this reipect. 


f he ſhall not have any action againſt the hoit, becauſe be 
as not a gueſt at the time of the ſtealing, and the hoſt 
ad no benefit by the keeping thereof, and therefore ſhall 


52 Alehoules. 
Innkeeper re- E. 33 G. 3. Bennet v. Mellor. The defendant was an 
fuſing to take innkeeper, againſt whom the plaintiff brought his action 
e g coal for the value of goods ſtolen out of the inn. At the trial 
js full of parcels, before Buller]. at the laſt Lancaſter aſſizes, it appeared that 
yet if the owner the plaintiff's ſervant had taken the goods in queſtion to 
top che 225% market at Mancheſßer, and not being able to diſpoſe of 
are ſtolen, the them, went with them to the defendant's inn, and aſked 
innkeeper is the defendant's wife if he could leave the goods there till 
ET the week following [meaning the next market day}; ſhe 
2 ſaid, ſhe could not tell, for they were very full of parcels. 
The plaintiff's ſervant then fat down in the inn, and had 
ſome liquor, and put the goods on the floor immediately 
behind him. When he got up, after fitting there a little 
while, the goods were milling. A verdiQ was found for 
the plaintiff; and in reporting this caſe upon a motion for 
a new trial, Buller J. obſerved that he was of opinion, that 
if the defendant's wife had accepted the charge of the 
goods upon the ſpecial requeſt made to her, he ſhould have 
conſidered her as a ſpecial bailee, and not anſwerable in this 
cafe, having been guilty of no actual negligence but that 
not being the caſe, he conſidered this to be the common 
caſe of goods brought into an inn by a gueſt, and ſtolen 
from thence; in which caſe the innkeeper was liable to 
make good the lofs.—A4bhur/?, ]. (a) It does not appear 
to me that there is any ground for a new trial. If it had 
appeared, as the defendant's counſel have ſuggeſted, that 
theſe goods were loſt through the mere negligence of the 
plaintiff's ſervant, the caſe might have deſerved greater 
conſideration ; but nothing of that kind appears on the 
Judge's report. According to the report, the cafe was 
ſimply this: the plaintiff's ſervant came to the inn, and 
deſired to have the#tiberty of leaving the goods, which he 
could not diſpoſe of in the market, until the next week; 
that propoſal was rejected; then he ſat down in the inn 
as a gueſt, with the goods behind him; and during that 
time, the goods were taken away. But although his re- 
queſt was not complied with, he was entitled to protection 
for his-goods during the time he continued in the inn as a 
_ gueſt. —Buller J. Although the defendant refuſed to take 
charge of the goods until the next week, the circumſtances 
of this caſe diſtinguiſh it from that cited, where the inn- 
keeper ſaid his houſe was full, and refuſed to take in the 
gueſt; that, if true, is a good excuſe; and if falſe, the 
innkeeper is liable to an action for refuſing to take in the 


Ce os 4 - ——_— 


* * e 


. +. —_ —— 


(a) L. Kenyon was abſent, 
gueſt. 


. - Alehouſes, 
gueſt. But here the requeſt was merely to take care of 
the plaintiff's goods until the next week: if the defendant 
had taken the goods upon that requeſt, he could only 
have been liable as a bailee; but that propoſal was not 
accepted, aud then this caſe ſtands on general grounds. 
It is clear that the goods need not be in the ſpecial keep- 


ing of the innkeeper in order to make him liable: if they 


be in the inn, that is ſufficient to charge him. In Ca- 
lye's (b) caſe, it is ſaid, “Although the gueſt doth not de- 


& liver his goods to the innholder to keep, nor acquaints | 


c him with them; yet if they be carried away, or ſtolen, 
nh he nnkbapes ſhall be charged; and therewith agrees 
« 42 Ed. 3. 11.“ There it is ſaid, that on the words of 
the writ, the innkeeper is anſwerable for every thing in 
his inn, but not for a horſe, which the owner orders to be 
put out to paſture. One of the paſſages cited from Com. 
Dig. cannot be ſupported, if taken in a general ſenſe; 
for all the authoritics agree, that it is not neceſſary to 


2 


prove negligence in the innkeeper.— Greſe J. Calye's 


caſe, which is a good comment on the writ which gives 
this action, decides this preſent caſe. According to that, 
if a man go into an inn, and is accepted there as a 
_ gueſt, the innkeeper is bound to take care of the goods 
of the gueſt; and ſo ſays the caſe in Dyer. If indeed 
the innkeeper had refuſed to take in the plaintiff's 


| ſervant as a gueſt, and he had notwithſtanding gone into 


the inn, the plaintiff could not have charged the defend- 


ant with the loſs of his goods; in ſuch a caſe, the inn- 
keeper refuſes at his peril; and if it be without reaſon, 
an action lies for the refuſal ; but in this caſe there was 
no refuſal of the perſon ; the defendant merely refuſed to 

take care of the goods until the next week. And when 


the plaintiff's ſervant was ſitting in the inn, with the con- 


ſent of the innkeeper, (for the latter did not object to re- 
ceive him, ) he was in the ſame ſituation as any other gueſt, 
and entitled to the ſame protection for his goods, Rule 
_ diſcharged. Durn. & Eaſt, 5 V. 273. 5 
Soldiers billetted are gueſts. Clayt. 97. 


XV. Gueſts feealing goods. 


A gueſt in a common inn, ariſing in the night time, 


and carrying goods out of his chamber into another room, 


and from thence to the ſtable, intending to ride away with 


——_O_— 
— — 6ʒÿ —ͤ— — 0 


(6) Above, „ 1855 
E 3 n Sk, them, 
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ig them, is guilty of felony, altho'. there was no treſpaſs in 


the taking of them (which yet is , required ! in 
TE of felony). Dalt. c. 40. 


— OTE, The univerſities are generally excepted out : 
of theſe GT OUS] 3 


20 B. Precept to the high conſtable to iſſue war- 
rants to the petty conſtables, to ſummon ale- 
houſekeepers to be licenſed; on 5 & 6 Ed. 6, 
C. 25. 2 G. 2. c. 28. and 26 C. 2. C. 31. 


. CTo John Bowneſs, gentle high con- 
Weſtmorland. 3 ſtable of the Za? Ward within the faid 
„ county. 


7 purſeence of the Patuter i in that caſe made theſe « are to 
require you, on fight hereof, to ue out your warrants to all 
petty conflables belonging to the ſeveral conflablewicks within 
your ſaid ward, in the form, or to the ect hereon indorſed. 
Lyn under our Ponds and . the — day ha — — 
J. E. 
K. P. 


Form of the warrant as above direfed: 


AL 22.2006 
SOT 
24 > 5 
205 _ 
[OD 1 5 
LY Ob FL 
+ EO MC 14 
* FN 
% 28 8 


Ear, Ire, the conſtable of — 

| B* virtue of a warrant 1 his majeſly's Ia 5 the 
peace Wo within the ſaid ward. to me directed, you are 
hereby required to give notice to all licenſed en and ale- 
houſekeepers within your conftablewick, and alſo to all perſons | 
unlicenſed ( fo far as the ſame ſhall come to your knoqwledge) who 
dd intend to offer themſelves ta be licenſed at the next general 
meeting of the ſaid juſtices for that purpeſe, that they do per- 
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ſfenally appear before the ſaid juſtices at — — on the day 
/ September next, at the hour of - in the forencon o x 


the ſame day, to take or renew their licenſes for the year enſu- 
ing; and alſo to give them notice, that every perſon then and | 
there lo be licenſed, mult perſonally enter into a recognizance in 
the ſum of 10 l., together with tao ſureties in 5 J. each, or one 
 ferety in 101. that they auill not uſe or ſuffer any unlawful 
Canter, and that 1 0100 keep good order and rule within their 

pee 


0 


Alehoules. 
in RE by fickneſs, or other reaſonable cauſe to be allowed by the faid 
ilices, that he muſt procure two ſureties then and there to be 
EX bound in like manner in lo l. each. 

= And unto ſuch perſons as have not been licenſed for the year 
RT preceding, you are further to grve notice, that no licence will 
e granted to any of them, unleſs he ſhall alſo, at the ſame time 
and place, produce a certificate under the hands of the miniſter 
| and the major part of the churchwardens and verſeers, or elſe 


BY ky 
7 1 * 

* 2 2 
n 

SS 4% 
7 4 

FI” | £ 


E | of three or four reputable and ſubſtantial houſehelders of the 
3 | place where he inhabiteth, ſetting forth that pe is of good fame, 


and of ſober life and converſation. „ 
Aud you are to make a return to the ſaid juſtices; at the ſame 
time and place, in writing under your hand, containing the 
names of all ſuch perſons as you ſhall have ſummoned fo to ap- 
== pear before them as is aforeſaid, together qvith their daelling 
places, and the ſigus by which their houſes are known. | 
Hereof fail not. Given under my hand at Raiſbeck in 


0 the ſaid county the — day of — in the year of our 
2 5 John Bowneſs, high cenſtable. 


C. Certificate from the miniſter, Sc. 


” overſeers of the poor of the pariſh of - — in the 
county of Weſtmorland, do hereby certify that A. I. of ——. 
in the ſaid county, veoman, is a perſon of good fame, and of 


of —— in the year of our Lord ——- 
1 A. M. Minister. 
ä A. . 


B. C. f Churchwardens, 


B : 8 f Overſeers, 


D. Licence to keep an alehouſe; on the 5&6 
Ed. 6. c. 25. 2G. 2. c. 28. and 26 C. 2. c. 31. 


| Eaſt Ward. tices of the peace for the ſaid county, act. 
| Ing within the diviſion of the Eaſt Ward aforeſaid in the county 
eforeſaid, holden at ——— in and for the ſaid diviſion, for lis 
cenſiug perſons to keep common inns and alehouſes the — 
day of September in the gear of the reign of our favee: 

Hs y 5 TW | reigu 


i] reſpeAive houſes and other places ; and if any Gall be hindred 


1 5 ith HI E the miniſter and major part of the churchwardens and 


ſober life and converſation. Witneſs our hands, the —— day 


| Weſtmorland, ? AT 0 general meeting of his majeſty's juſa 
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reign herd George the third, of Great Britain, France, and 
Ireland, king, defender of the Jen; and ſo forth, and in the 
gear of our Lord 

We his majeſty's juſtices of the peace for the ſaid ray; 
whoſe hands and ſeals are hereunto ſet, (wheresf one is of the 
quorum,) afſembled at the ſaid general 3 do allow and 
licence A. B. yeoman, at the fign of = within the 
diviſion and county aforeſaid, to keep a common alehouſe or vic- 
tualling houſe, and to utter and ſell viftuals, beer, ale, cyder, 


and other exciſeable liguors, to be drank in the ſame houſe 
wherein he now dwelleth, and not elſewhere, for one whole year 


From the 29th day of this preſent month of September, and no 


longer: So as the true aſſiae in bread, he ale, and other 


liquors, hereby allcwed to be ſold, be duly kept; and no un- 


lawfu! game or games, drunkenneſs or any her diforder be ſuf- 
fered in his houſe, yard, garden, or backſide ; but that good 
order aud ru's be maintained and kept therein, according to the 
laws of this realm in that behalf made. Given under our bands 


and ſeals the day and year firſt above written. 


If he hath not been licenſed the year before, then theſe 
ig muſt be inſerted, — (4 certificateunder the hands 


1 the ſaid - = 


con verſation) . 


But if ſuch perſon hath been licenſed the year Weile 


this certificate is not required; and therefore to inſert the 
ſame in all licences is abſurd; and, if executed by the juſs 


tices in ſuch ſorm, mult be in many inſtances not true. 


E. Recognizance of an eiche ever, on 5 & 6 


Ed. 6. c. 25. and 26 G. 2 e 


Weſtmorland, B 77 remembred, that on 16e 4 


8 
of ——— A. P. of — 
and A, 8. of - 


in the year of the reign 
in the count y aforeſaid, innkeeper, 
yeoman, and B. S. of yeoman, 
perſonally came before 1 


ſaid fovereign lord the king, that is to fay, the ſaid A. P. the 
ſum of 101. and the faid A. S. and B. S. the ſum of 51. 


each of good and lawful money of Great Britain, to be made 


and levied of their goods and chattels, lands and tenements re- 
fſpefively, to the uſe of our ſaid ſovereign lord the king, his 


_ heirs and ſucceſſors, if the aid A. * l make de efault i in the 
condition under xurititn. 


* Lern firſt an rep unto us, ſetting forth 
is 27 good fame, and of faber life mw 


eſquires, juſtices of the peace 
for the ſuid county, and acknowledged themſelves to owe to our 


THE 


Alehouſes. 

THE condition of this recognizance is ſuch, that whereas 
the above bounden A. P. is licenſed to keep a common inn and 
alehouſe for one year from the 29th day of this preſent month of 
September in the houſe where he now dwelleth at ——— 
aforeſaid ; if he the ſaid A. P. ſhall keep and maintain good 
order and rule, and fhall ſuffer no diſorders or unlawful games 
fo be uſed in his ſaid houſe, nor in any outhouſe, yard, garden, 
or backſide, thereunto belonging, during the ſaid term, then 


this recognizance ſhall be void. 
Taken and acknowledged the day and 
year above written, before us, 


7. P. 
K. P. 


F. Information for ſelling ale without licence; on 


the 35 G9, . 13. 


— 11} the 


aid county of ———, A. I. of —— in the county of — 
gentleman, who proſecutes as well for the poor of the pariſh of 


half, in his proper perſon, cometh before me I. P. eſquire, one 


of the juſtices of our ſaid lord the king, aſſig ned to keep the peace 


of our ſaid lord the king in and for the ſaid county of —— 


and alſo to hear and determine divers felonies, treſpaſſes, and 
other miſdemeanors in the ſaid county committed, and as well 


for the poor of the ſaid pariſh of — in the ſaid county of 


— as for himſelf, giveth me the ſaid juſtice to underſtund 
and be informed, that after the 20th day of September 1795, 


and ⁊uithin fix months next before the day of exhibiting the ſaid 


information, to wit, on the 


day of —— in the year of 
our Lord one thouſand ſeven hundred and , at the part 


in the ſaid county of ——— one A. O. of the pariſh 


of —— 21. the county of yeoman, did ſell ale, or beer, 
er any other exciſeable Iiquors, (particularizing which of them, 
- as the caſe ſhall happen to be,) by retail, in the houſe of 
him the ſaid A. O. ſituate, landing and being in the ſaid pariſh 
of in the ſaid county of = . zvithout being licenſed 


thereto according to lau; whereby, and by force of the ſlatute 
in ſuch caſe made and provided, the ſaid A. O. bath forfeited 
for his ſaid offence the ſum of twenty pounds, and alſo the 
poſts and expences attending 'the convicting the ſaid A, O. of 
tbe ſaid Mence, one moiety of the ſaid penalty of 201. to him 
JJ EN 


ear of the reign of cur ſo- | 
vereign lord George thethird, by the grace of God king of Great 


Britain, &'c, and in the year of our Lord —, at - inthe 


— in the ſaid county of — as for himſelf, in this be- 
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the ſaid A. I. and the other moiety thereof to the uſe of a1 poor 
of the ſaid pariſh of (being the pariſh in which 
the ſaid offence was committed); and that A. W. of the 
pariſh of in the county of yeoman, is a ma- 
rerial witneſs to be examined concerning the premiſes : and the 
faid A. I. who proſecutes as aforeſaid, prayeth that the ſaid 
A. O. may be convicted of the ſaid offence, a that one moiety 
of the ſaid penalty of 201. may be adjudged to him the ſaid 
A. I. and the other moiety thereof to the uſe of the poor of the 
ſaid pariſh of . , according to the form of the ſtatute in 
ſuch caſe made and provided: and that the ſaid A. O. may be 
ſummoned to anſwer the ſaid information, and make his defence 
thereto, and the ſaid A. W. to teſtify his e . 
Mere m me the Juflice 8 


6. Summons of a perſon for ſelling ale without 
licence; on the 35 G. 3. c. 113. 


in 


ba 


County of To A. O. and to the conſtable of — 
5 the {aid county. _ 


0 Ar ke, ER EAS an information hath have this day exhi= 
7 ted by A. I. of —— in the county of — gentle- 
inan, who proſecutes as well for the poor N the pariſh of 
as for himſelf in this behalf, before me I. P. eſquire, one of 
the juſtices of our ſaid lord the king aſſigned to keep the 
peace of our ſaid lord the king in and for the ſaid caunty of 
— , and alſo to hear and determine divers felonies, treſ= 
paſſes, and other miſdemeanors in the ſaid county committed, 
ſetting forth, that after the 20th day of September 1795, eee : 
 wvithin ſiæ months next before e; day of Og | the ſaid 


| information, to wwit, on the ——— day of — in the i ; 
 Jear of our Lord one thouſand * hundred and —, at the 1 
car of in the ſaid county of = ; you AQA. O. r q 
the parifh of in the county of yeoman , did ſell ale, or IG 
beer, or any other exciſeable liquors, (particularizing which of WE 
them, as the caſe ſhall happen to be, ) by retail, in the houſe 


27 you the ſaid A. O. ſituate, ſtanding and being in the ſaid pa- . 
riſh of —— in the ſaid county of —— , without being licenſed . 

thereto according to lanw ; whereby, and b y. force of the flatute - 
in ſuch caſe made and provided, you the ſaid A. O. have for- 
feited for your ſaid offence the ſum of 20 l. and alſo the cofts and 
expences attending the convicting you thereof, one moiety of the 
ſaid penalty of 201. to him the ſaid A. I. and the r moiety 


thereof to the uſe of the poor of the ſaid pariſh of (bei ing. 
_ the pariſb in which the Ce offence was commuted), = projing 


thay 
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thay you the ſaid A. O. may be conuicted f the fad offence, 
and that one moiety of the ſaid penalty of 20 1. may be adjudged, 
10 him the ſaid A. I. and the other moiety thereof to the uſe of 
the poor of the ſaid pariſh of „according to the form of the 
Aatule i in ſuch caſe made and F T heſe are therefore to 
require you the ſaid A. O. to appear before me on the TD 
day of” next enſuing, at the hour of in the Here Hs 285 
noon of the ſame day, at the houſe of ſituate in _ 
the ſaid county of „ lo anſwer the matter of complaine 
contained in the.faid i formation, and to ſhew cauſe, if any you 
have, 20% ) you ſhould not be convicted of the ſaid offence charged 
in the ſaid information; and I do authorize you the faid A. C. 
70 ferve this my ſummons, and do require you the faid A. C. to 
attend me at the time and place laſi abovementioned, then and 
there to make a return to me of the execution of this my ſum 
mons. Herein you the ſaid A. C. fail not. Given under my e 
Hand and ſeal, at in the county of , the day * 
in the gear of the reign of our ſaid ſovereign 
lord the 0 ting, and in the * of our Lord one thouſand 
ſeven hundred and . 


— 


Note; a ſummons for a witneſs, in behalf of either of 
the parties, may eaſily be extracted from the premiſes; 
or may be inſerted in the above ſummons of the offender, 
by adding after the words, “ This my ſummons;“ And; 
you the ſaid conflable are hereby further required to ſummon 
A. W. f in the ſaid county of - to appear be- 
fore me at the time and place aforeſaid, to zeſt % His 9 8 8 
in and concerning the Fg e Se. 


H. Conviction for ſelling ale W licence; 
on 26 G. 2. c. 13. ſpecially directed by the 
35 C. 3. 7 413. 1 1 


Middleſex. . B. ic convicted on his (or her) own con- 
+» feſſion (or, on the oath of ———) of 
having fold ale, beer, or wy liquors, i in the pariſh of - — 
in this county, on the day of without being licenſed 
. thereto according to "wn (or, 5 being diſabled to ſell, as the 
caſe may be). This is the firſt (or ſecond) o ence. Given 
under * hand and Teal oy — 0 7 


1. Notice 


D . mere ny 
— —— — —— ————— 
7 


—— ——— ph a — 
. 
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1 


County of 


Lord 


Althouſes. 


1. Notice of he above conviction, to be given 
either perſonally, or left at the place where the 
offence was committed. 


County of 


& To the conſtable of 


nN. A. O. 1 in the county of 

yeoman, is this day of ———— duly convicted be- 
fore me J. P. eſquire, one of 5 mapeſty*s juſtices of the peace in 
and for the ſaid county of of having fold ale, beer, or 
other exciſeable liquors, (or as the caſe may be,) without being 


duly licenſed fo to do; whereby he hath forfeited the ſum of 


20l. befrdes the coſis and a attending the ſaid convititon, 
which coſts and expences I have aſcertained and aſſeſſed at the 
ſum of —— purſuant to the flatute in that cafe made and 
provided : Theſe are therefore to authorize and require you the | 


aid conſtable to give notice thereof unto the ſaid A. O. and 
o demand and receive of him the aid A. O. the ſum of 
| whereof you are to pay the ſum of - 


—ͤ H—s— 


70 A. I. of ; 
20 informed me of the faid offence, and 101. the remain- 


der thereof you are to pay to the churchwardens or overſeers 


of the poor of the pariſh of „for the uſe of the poor 
of the ſaid pariſh (being the place where the ſaid offence was 


committed). And if the ſaid A. O. Hall refuſe or neglect to 
pay the ſame for three days after notice of this my order, you 


are to certify the ſane unto me, that ſuch further proceedings 


was be had therecn as to aw doth e Given, & "A 

K. „ of diſtreſs on non- payment of the 

penalty for ſelling ale without licence; on the 
35 G. 3. c. 113. not to be iſſued till three days 
after ſervice of the above notice. 


{ To the conſtable of e in the fe county. 


JJ HEREA $ bs s certain conviction, under my hand and 


ſeal, bearing qate the - day of in the year of our 
„ A. O. of —— in the county of — yeoman, 
was and is duly convifted before me J. P. ſquire, one of the 
guftices of our lord the king, aſſigned to keep the peace of our ſaid 
lord the king in and for the ſaid county of „ and alſo ta 


bear and determine divers felonies, APR and other miſde- 


 meanors in the ſaid county committed, on his (or her) own con- 


Fellen, (or, on Fre cath of ,) of having fold ale, beer, or 


other 


- N . 1 
, 
F437, 48 C371 


a) By 276. 2. c. 20, /. 1. not leſs than four nor more 


ether liquors, (ſpecifying which of them, as the caſe ſhall 
happen to be, ) in the pariſh of in the ſaid county of | 
on the day of —— , without being licenſed thereto accord- 
ing to law, (or, after being diſabled to ſell, as the caſe may 
be,) whereby he forfeited the ſum of 201. bejides the cofts and 
expences attending the ſaid conviction, which coſts and expences 
I have aſcertained and aſſeſſed, and do hereby aſcertain and aſſeſs, 
at the ſum of —— purſuant to the flatute in ſuch caſe made and 
provided: (If the conviction was made in the abſence of the 
party, ſay, Aud whercas the ſaid A. O. on the — day of —— 
laſt paſt had due notice of the ſaid conviction, but hath hitherto 


. altogether neglected and refuſed to pay, and hath not yet paid, the 


ſaid ſeveral ſums ef and or any part thereof reſpec- 
tively: Theſe are therefore to command you to diſtrain the goods 
and chattelsof the ſaid A. O. aubereſoe ver they ſhall or may ve found 
within my juriſdiftion, and alſo any goods or chattels found or 
being in the houſe of the ſaid A. O. ſituate, fianding and being 
in the ſaid pariſh of in the ſaid county of — (being 
the houſe in which the ſaid offence was committed,) or which 
Pall be found or be in any houſe, outhouſe, cellar, vault, or 
other florebouſe, belonging thereto, or occupied therewith, and 
on the goods and chattels fo diſtrained to. levy the ſaid ſeveral 
ſums of 20 l. and —, and if within the ſpace of five days (a) 
next after ſuch diſtreſs by you made, the ſaid ſeveral ſums of 201. 
and „ together with the reaſonable charges of keeping the 


aid diſtreſs, to be allowved by me the ſaid juſtice, [hall not be paid, 
thot then you do ſell the ſaid goods and chattels ſo by you diſ- 


trained as aforeſaid, and out of the money ariſing by ſuch ſale, 


that you do pay one moiety of the ſaid penalty or ſum of 201. au 


alſo the ſaid ſum of ——— (being the cojks and expences afore- 


aid) to A. I. of ——— i the county of — yeoman, avho 


informed me of the ſaid offence, and the other moiety of the ſaid 


penalty or ſum of 201. to the overſeers of the poor of the pariſh | 
of — in the ſaid county of to the uſe of the poor 
of the ſaid pariſh (being the pariſh in which the ſaid offence wwas 


committed), returning to him the ſaid A. O. the overplus on 


demand, the reaſonable charges of taking, keeping, and ſelling 
the ſaid diftreſs being firſt dedufted : And you are hereby com- 


manded to certify to me the ſaid juſtice, on the day of —— 


now next enſuing, what you fhall ds by virtue of this my war- 


rant, Given under my hand and ſeal, at —— in the ſaid 
county f the — day of = in tb. 
year of the reign of our ſaid ſovereign lord the now king, and 


in the year of our Lord m—_——, 


———— ——w_—. : $ 
pe — 8 5 At... yy 


— 


: — 6 : —_— — 


— 


than eight days. 1 
Return 
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fe ven hundred and 


| e of ) 


the 
to law, (or, after being diſabled to ſell, as the caſe may be,) 


I have aſcertained and aſſeſſed at the ſum of 
ſaid A. O. on the- 


Alehoules. 


Return of Nulla Bona to be indorſed upon the warrant. 
I do hereby certify io J. P. thejuft ice within named, that the 
within named A. O. hath not any gosds or chattels belonging to 
him the ſaid A. O. within the juriſdiction of the ſaid juſtice, 
and that there are not any goods or chattels found or being in 
the houſe of the ſaid A. O. ſituate, flanding and being in the 
ſaid pariſh of in the ſaid county of (being the 


houſe in which the offence within mentioned was committed), 
or in any houſe, outhouſe, cellar, vault, or other florehouſe, be- 


longing thereto, or occupied therewith, whereof I can levy the 


evithin-mentioned ſeveral ſums of 20 l. and or any part 
thereof ae, as within I am commanded. Datel this 
day of in the year of our Lord one ad 


A. C. Conſtable of — 


within named. 


1. Commitment on non-payment of the penalty 


for ng ale without licence; on che 35 EAT 
OS. 


(To the conſtable ia the on” county. 


and to the keeper of his majeſty's goal at 
in the ſaid county. 


WW” EREAS 1 a certain nn de, my hand and 
feal, bearing date the '—— day of —— in the year of our 


Lord 


„A. G. of 


in the county of —= yeoman, was 


and is duly convifted before me J. P. eſquire, one of the juſtices 


of our lord the king, aſſigned io keep the peace of our ſaid lord 
the king in and for the ſaid county of „and alſo to hear 


and determine divers felomes, treſpaſſes, aa other miſdemeanors 


in the ſaid county committed, on his (or her) own confeſſion, 
(or on the cath of ————) of having fold ale, beer, or other 
liquors, (ſpecifying which of them, as the caſe ſhall happen 
to be,) in the pariſb of in the ſaid county of 
day of without being licenſed thereto according 


whereby he forfeited the ſum of 201. beſides the coſts and 


expences attending the ſaid conviction, which coſts and expences 
purſuant to 


« 


on 


the flatute in ſuch caſe made and provided ; and whereas the 


day of laſt paſt, had due notice 
of the ſaid conviction, but hath hitherto altogether neglected 


and refu fed to pay, and iq not yet paid, the ſaid ſeveral 
; 7 ſums 
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the fame, and that the ſaid return indorſed on the ſaid vate 


Alehouſes. 


— or any part thereof reſpecti vely : and 


aubereas on the — 


they ſhould or might be found within my puriſdiftiorn, and 


alſo any goods or chattels found or being in the houſe of 


the ſaid A. O. ſituate, flanding and being in the ſaid pariſh 
of i the ſaid county of = (being the houſe in 
which the ſaid offence was committed), or which ſhould be 
found or be in any houſe, outhouſe, cellar, vault, or other 


florehouſe, belonging thereto, or occupied therewith, and that 


the ſaid conſtable ſhould certify to me the ſaid juſtice, on the 
— day of —— new laſt paſt, what he ſhould do by vir- 
tue of my ſaid warrant; and whereas it duly appears to me by 
the return of A. C. conſtable of — 2 
day of — laff paſt, that the ſaid A. O. hath net 
any goods or chattels belonging to him the ſuid A. O. within 
the juriſdiftion of me the ſaid juſtice, and that there are not 
any goods or chattels found or being in the houſe of the ſaid 
A. O. ſituate, ſtanding and being in the ſaid pariſh of 


the ſaid offence was committed), or in any houſe, out houſe, collar, 
vault, or other florehouſe belonging thereto, or occupied there- 


with, whereof he could levy the faid ſeveral ſums of 20). and 
— 0r any part thereof reſpectively: x Theſe are therefore 


to command you the ſaid conflable of — aforefaid, ta 


apprehend him the ſaid A. O. and him ſafely to convey to the 


ſaid gaol at — aforeſaid, and there to deliver him t9 the 


ſaid keeper thereof, together with this precept. And Ido hereby 
command you the ſaid keeper of the ſaid gaol to receive into ypur 
euflody in the. ſaid gaol him the ſaid A. O. and him there 


ſafely to keep for the ſpace of ſix calendar months, unleſs the 
ſaid ſeveral ſums of 201. and ——— all be ſooner paid and 
ſatisfied; and for your fo doing this ſhall be your ſufficient 


warrant, Given under my hand and ſeal at —— in the 


county of — the — day of = in the year of the 


reign of our ſaid ſovereign lord the now king, and in the year 


our Lord ——, = 
Where the warrant of commitment is iſſued by a juſtice 
of a different county to that where the offender was con- 


* 


victed, the following addition to it ſhould be made at the 
above x : And whereas it duly appears to me, upon the oath 


of ——— the ſaid conſtable of ——— aforeſaid, that, the 


names J. P. ſubſcribed to the aid warrant of diſtreſs arh of 
the proper hand-writing of the ſaid J. P. the juſtice granting 


= 


rant 


wy day of — laſt paſt, I did iſſue 
= my warrant to the conflable of —— commanding bim to 
= diftrain the gods and chattels of the faid A. O. whereſoever 


aforeſaid, dated the 


— in the ſaid county of — (being the houſe in which 
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Alehouſes. 


i that would be neceſſary are ſufficiently obvious, 


| LS e en ee 


the county aforeſaid, yeoman, exhi- 


Weſtmorland. 


| the ſaid county, the —— day of 
[in the year who on 
his oath faith, | 


aon the ——— day of ——— in the year aforeſaid, at the 
pariſh ef ———— i the ſaid county, was drunk; contrary to 
the flatutes in ſuch caſe made: And thereupon he the ſaid A. I. 
' prayeth that he the ſaid A. O. may forfeit the ſum of five 


ſtatutes ts required, 
Before me, CE gn 
J. P. 


Summons thereupon. 


Weſtmorland. J To the conſtable of — 


"ORASMUCH as information upon oath hath been 


| 1 made before me J. P. eſquire, one of his majgſty's juſtices 
. of the peace for the ſaid county, that A. O. of + in the 
county aforeſaid, labourer, on the day, in the 
year ——— at the pariſh of in the county aforeſaid, 
bas drunk ; contrary to the flatutes in ſuch caſe made: Theſe 


| . are therefore to require you to ſummon the ſaid A. O. to ap- 
f bear before me at —— in the ſaid county, on — the 
—— day of ———— to anſwer unto the ſaid information 


and to ſbew cauſe why the penalty of five ſhillings ſhould not be 
levied on the goods of him the ſaid A. O. for the ſaid offence; 


and be you then there to certify what you fhall have done in 
the premiſes. Given under my hand and ſeal tbe — 


day in the ear. 


N. For 


= My rant of diſtreſs is a true return thereto. The other alterations 


| | M. Information of drunkenneſs; on the 4 F. 6. 5. 


5 The information of A. J. r 


bited before me J. P. eſquire, one of 
his majeſty's juſtices of the peace for 


FH AT A. O. of — in the county aforeſaid, labourer, 


ſhillings to the uſe of the poor of the ſaid pariſh, as by the ſaid 


Alehoules, 
IN. For a form of Conviction, ſee the general form, 
title Conviction, If the juſtice convict on his own 


view, the information and ſummons are needleſs, 
and the form may be thus: : 


1 © Sts + - . F 7 ö r 1 - * 
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e emorland. 2 E it remembred, that on the — day 
ee 42 of in the year of our Lord —, 
5 ar the pariſh of —— in the county of , IJ. P. eſquire, 
ore of the juſtices of our ſaid lord the king aſſigned to keep the 
Peace in and for the ſaid county, and alſo to hear and determine 
over, felomes, treſpaſſes, and other miſdemeanors in the ſaid 
oounty committed, perſonally ſaw one A. O. of the pariſh of 
— eofore/aid, labourer, drunk, contrary to the form of 


oornſhidered and adjudged by me the ſaid juſtice, that the ſaid 
. O. be convicted, and he is by me accordingly hereby con- 
victed of the offence of being drunk, upon my own view as 
oreſaid, according to the form of the ſtututes in that cafe made 
1 and provided: And Ido hereby adjudge that the ſaid A. O. for 
be /aid offence hath ferfeited the ſum of 58: to be paid and 
4. ributed as the law direct. In witneſs whereof 1 the ſaid 

iſtice to this preſent conviction have ſet my hand and ſeal, the 
ay and year above written. | | 1 


O. Warrant to the churchwardens (if they are not 
== preſent at the conviction, or the offender makes 
OY default by not appearing) to receive the penalty 
== tfordruakenneſs; by the 4 F. c. 5. and 21 F. c. 7. 


44 3 


. Weltmortaid: To the churchwardens of the 1 


f in the ſaid county. 


10 AIS MUCH as A. O. — in the county 
aforeſaid, labourer, is convicted before me J. P. eſquire, 
ere of his majeſly's juſtices of the peace for the ſaid county, for 
that he the ſaid A. O. on the = day f inthe year 
— at the pariſh of in the ſaid coutity, vas drunk, 
entrary to the fhatutes in ſuch caſe made; whereby he hath 
erfeited the ſum of five ſhillings, to the uſe of the poor of the 
aid pariſh : Theſe are therefore to require you to demand and 

7 -ceve of and from him the ſaid A. O. the ſaid ſum of five 
1 billings, to be by you accounted for to the uſe aforeſaid : And 
= -c /hall refuſe or neglect to pay the ſame, by the ſpace of one 

cet after ſuch demand made, that then you cer*i 3 to me ſuch 
a efuſal and neglect, to the end that ſuch proceedings may be had 
Lereupon, as to juſtice doth appertain. Given under my hand 
: * nd ſeal, e day of 11 the gear —. 


PF 


Vor. I. F fre P. Warrant 


e.ſtatutes in that caſe made and provided: V. hereupon it 1s 
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pj HEREAS A. 0. of 


under my hand and jw this = 


Alehouſes, 
p. Warrant to levy the penalty of drunkenneſs, 


on non-payment ; by 4 J. c. 5. and 21 J. c. 7. 
Weſtmorland. f To the conſtable of 3 in the ſaid 


CO unty. 


in the pariſh of — 
in the county aforeſaid, 3 WAS on the 

day of convicted before me one of his majeſly's 
ju offices of the peace for the ſaid county, for that he the ſaid 
A, O. was on the day of drunk, at -—— afore- 
faid, in the pariſh and county aforeſaid, by which be hath for- 


feited the ſum of 5 s. And whereas I the ſaid ——— did 
i ue my warrant on the day of to the church- 


wardens of the pariſh of —— aforeſaid, to demand and re- 
cerve the ſaid ſum of 5 8. f and from the ſaid A. O. And 


whereas it duly appears to me, as well on the oath of C. W. 
 churchwarden of the pariſh of . aforeſaid, as otheraviſe, 


that they the ſaid churchwardens did on the day of 
band the ſaid ſum of 5s. of and from the ſaid A. O. but 


that he the ſaid A. O. hath neglected to pay the fame as afore- 
faid, and that the ſame is not yet paid : Theſ are an 56h 4e 


command you forthwith to 5, the ſaid ſum by diſtraining the 


goods of him the ſaid A. O. And if within the ſpace of fx} 


_ days next after ſuch dijtreſs by you taken, the ſaid ſum, toge- 


ther with reaſonable charges for taking and keeping the ſaid 
diftreſs, ſhall not be paid, that then you do fell the ſaid goods 
fo by you diflrained as aforeſaid, and out of the money ariſing 
by fuch ale, that yeu do pay the ſaid ſum of 5 8. to the church- 
wardens of the ſaid parifh, for the uſe of the poor of the ſaid 
pariſh, rendering to him the ſaid A. O. the overplus upon de- 
mand, the neceſſary charges of taking, keeping, and ſelling the 


aid dijlreſs, being firſt deducted, And if the ſaid A. O. bz 
wt able to pay the ſaid ſum of 58, and ſufficient difireſs can- 


not be found wwhereon 40 levy the faid ſum, that you certify the 
fone 75 me, together wilh the return of this warrant. Given 


day of 


Q. Certificate by the conſtable of want 4 diſtreſs 


W eſtmorland. A 5 conſlable of in the ſaid county 

* maketh oath this — day of —— in 
the year — befere me the juſtice within mentioned, that he 
hath made diligent ſearch for, but doth not know £ nor can 


find any goods of the 2bit hin- mentioned A. O. Whereon to levy 


the within 2 n of Hue 3 
AC. 
hefore me the ſaid | 
Bet, 


— 


Alehouſes, 
1 q R. Commitment to the ſtocks for drunkenneſs 
on inability to pay the penalty; on 4 F. c. 5. 
and 21 7. c.7. 


weltmorlan 4 f To the conſtable of - in the laid 


* county. : 

. 7 EREAS A. O. of ———— in the aid county, 

5 labourer, was on the - day of — cohvited 
before me cone of his majeſly's juſtices of the peace for 
obe ſaid county, for that he the ſaid A. O. was on the day 
of drunk at ——- aforeſaid, in the pariſh of — 


in the ſaid county: whereby he hath forfeited the ſum of 5 s. 
And whereas it duly appears to me, that the ſaid A. O. is not 
able to pay the ſaid ſum of 58. Theſe are therefore to require 
vou in his majeſty's name, to ſet him the ſaid A. O. in the 
ache, there to remain for the ſpace of fix hours. Given under 
vi hand and ſeal the day , —. 


Aliens. See Appendix to the ath Volume. 
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Almanack. 


FOR every almanack or kalendar for 3 year 1 leſs, 
| ſhall be paid the following ſtamp duties : My nr MW 


5 1 Total. 
| =, . d. . 5. d. Duty: 
By 9 Ann. c. 23. /. 23. 0504 eo 

30 C. 2. . 10% 1. 00:4 

2} T3. 665 to: E202 

375 90, [=D „„ 


777 8 
And for every almanack to ſerve for more than a year, 
| ſhall be paid the ſame duty for each year. But perpetual _ 
almanacks are to pay for three years only, 9 Ann. c. 23. 

By the 10 Ann. c. 19. All books and pamphlets ſerving Books, &c. 
chieily to the purpoſe of an almanack, ſhall be charged as ferving as als 
almanacks. Mono #34 seen ad manackt, = 

But where an almanack contains more than one ſheet, 
one ſheet only need to be ſtamped. 9g Ann. c. 23. /. 26. 
Every almanack {hall be ſo printed that ſome part of the 

print be upon the ſtamp. 21 G. 3. c. 56. /. 5. ha 


F2- If 


68 Almanark, 

Selling alma- If any perſon ſhall expoſe to ſale any almanack un- 

nacks unſtamp- ſtamped; he ſhall, on conviction before one juſtice on 

the oath of one witneſs, be committed to the houſe of 
correction not exceeding three months: And any perſon 
may apprehend and carry him before ſuch juſtice ; and on 
producing a certificate of the conviction under the hand 
of ſuch juſtice he ſhall have a reward of 20s. to be paid 
by the receiver general of the ſtamp duties. 16 G. 2. 


dat 30 G. 2. c. 19. J 26. 


Annuities, 


BY ſeveral 4055 oath of an annuitant's life f is to be 
made before a juſtice of the peace, who ſhall give a 
certificate thereof, in order to entitle ſuch n to re- 


ceive his annuity. 


Apothecary, See Pbyſicians. £ 
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Appeal. 


Appeal, what. HIS word has two ſignifications in law; the one 
: is, removing a cauſe from an inferior court, or judge, 
| to a ſuperior; as from one or more juſtices, to the quarter 
ſeſſions. 
The other kind of ipocal (which ! is the ſubject of this 
title) is a proſecution againſt a ſuppoſed offender, by the 
party's own private action; proſecuting alſo for the crown, 
in reſpect of the offence againſt the publick. 2 Haw. 15 5. 
In what caſes an An appeal is brought in three caſes; 1. By a man for 
brought. | be a wrong to his anceftor. 2. By a wife for the death of 
" her huſband. 3. For wrong done to the appellants them- 
ſelves, as in the caſe of robbery, rape, or maihem. But 
appeals are now diſuſed, on account of the nicety of the 
pleadings, and the charge of the proſecution ; and the me- 
thod of indictment is generally taken. Wood, b. 4. c. 5. 
Within what A perſon acquitted on an indictment of murder, ſhall 
time en appeal not be ſet at liberty, but ſhall be recommitted, or bailed, 
OY be brought. till the year and day be paſt ; within which time an appeal 
map be brought. 3 H. 7. c. 1. 
Appeal 6cought It is certain that an appeal may be commenced before 
before the meriff the ſheriff and coroner, and removed from them into the | 


d * 
an Core [-1 ws 8 bench by Cel tiorari. 2 4 50. | 
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Appeal. 

And it ſeems to be holden in F:tzherbert's abridgment, 
that juſtices of the peace have power to receive appeals; 
ðdur here is much greater authority for the contrary opi- 
nion. 2 Haw. i506. e | 
5 If the perſon app-alzd ſhall be acquitted, the appellor 
mall be impriſoned tor a year, and reſtore damages to the 


c. 12. [hat is, if the appeal ſhall appear to the court to 
have becn malicious. 2 Hau. 198. . 
Foraſmuch as an appeal is tha ſuit of the party as well 
as of the king, hence it is that the king cannot pardon an 
offender found guilty upon an appeal, as he may when 


only pardon for himſelf, but not for the party. 2 Haw. 
T$$s* NT Es 


Apples and Pears, 


„ © 18> oe £6 

allowed by the fruiterers' company in London. /. 2. 

pe Concerning the robbing of orchards, ſee title Wood. 
| Apprehending offenders. | See Arreſt, 


party, and be ric ouſly fine to the king. 13 Ed. 1. „l. 1. 


W HERE As apples and pears are frequently ſold by 
yy meaſure, commonly called water-meaſure, the con- 
tents whereof are very uncertain; therefore for the fu- 
ture, the ſaid meaſure ſhall be round, and in diameter 
eighteen inches and an half within the hoop, and eight 
inches deep; and ſo in proportion: And every meaſure, 
commonly called water-meaſure, by which apples and pears 
are ſold, ſhall be heaped as uſually ; And whoſoever ſhall 
fſell or buy any apples or pears by any other meaſure, ſhall 
| forfeit 108. half to the informer, and half to the poor, 
on conviction on the oath of one witneſs, before one juſ- 
= tice (or mayor), to be levied by the petty conſtable by 
warrant of the ſaid juſtice, by diſtreſs and ſale. 1 Ann. 


But this ſhall not extend to any meaſure ſealed and 
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Before juſtices 
of the peace. 


Perſons acquit- 
ted on appeal. 


Pardon. 


found guilty upon an indiQtment : for in ſuch caſe he can 
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Apprentices. 


Concerning the ſettlement of apprentices, ſes | 
title P6or, 


I. Who may take apprentices. 
I. Who are compellable to be bound opprentices. 
ITT. Binding. | 
IV. Binding of poor apprentices. 
V. Money given to bind out poor apprentices. 
V1. Binding poor apprentices to the ſea ſervice. 
VII. Differences between the maſter and apprentice, 
VIII. Apprentice ftealing his maſter's goods. 
IA. Inticing away an apprentice. 
X. Affizning apprentices. 
XI. Maſter dying. 
XI. Apprentices fang up their trades. 


te Who may take apprentices. 


In huſbandry, = Fo VERY perſon being an houſeholder, and having ard 


uſing half a plough-land 3 in tillage, may take an ap- 

prentice above the age of ten years, and under eigh« 

teen, to ſerve in huſbandry till twenty-one at the leaſt, 
fer uh twenty-lour as the parties can agree. 5 El. c. 4 


fe 25. 


>> pas bs 7 Every perſon being an houſcholder, and e 


towns corporate, years old at the leaſt, dwelling in any city or town corpo- 
rate, and exerciling any art, miſtery, or manual occu- 
pation chere, may retain the fon of a freeman, not occu- 
8 pying huſbandry, nor being a labourer, and inhabiting in 
the ſame, or in any other city or town corporate, ta ſerve 
and be bound as an apprentice, after the cuſtom and order 
of the city of London, for ſeven years at the leaſt, fo as ſuch 
apprenticeſhip do not expire before the apprentice ſhall 

be twenty-four years of age. / 26. 

But no perſon dwelling in any city or town corporate, 
being a merchant, mercer, draper, goldſmitb, ironmonger, 
imbroiderer, or clothier, ſnall take any apprentice except 
he be his ſon, or elſe that the father and mother of ſuch 
apprentices ſhall have an eſtate of inheritance or freehold 
of 40 8. a year, to be certified under the hands and ſeals of 
three juſtices where the lands lie, to the mayor of that 
city or town corporate, and to —— inrolled among the re- 

cords there. /. 27. 
And 


Apprentices. 


And the reaſon of this (Mir. Dalton ſays) ſeems to be, 


EF for that ſuch as are to be bound apprentices in towns cor- 
1 porate, if their parents be of a competent livehhood, then 
EE their maſters ſhall be not only better ſecured, but ſuch 
| { apprentices alſo in likelihood ſhall have the better means 
to ſet up their trades after their times expired. And con- 


MY cerning ſuch, whoſe parents have not 40 8. a year, they 


are fitter to be bound apprentices to huſbandry, and the 


= like, in the country. Dalt. c. 58. 


uſe, for an eſtate of 40s. a year then, was equal to more 


than 101. a year now. 


But the citizens of London and Norwich may take and 


4 have apprentices, as before this act. 5 El. c. 4. . 40. 


Every perſon being an houſeholder, and twenty-four 


A tm old at the leaſt, and not occupying huſbandry, nor 


eing a labourer, dwelling in any market town not cor- 
porate, and exerciſing any art, miſtery, or manual occu- 


any other artificer, not occupying huſbandry, nor being a 
labourer, inhabiting in the ſame or any other ſuch market 


town un the ame ſhire. 28 EEE 
But no perſon dwelling in any ſuch market town, being 


a merchant, mereer, draper, goldſmith, ironmonger, im- 


broiderer, or clothier, ſhall take any apprentice except 


he be his ſon, or elſe that his father and mother ſhall 
have an eſtate of inheritance or freehold of 31. a year, to 
be certified under the hands and ſeals of three juſtices of 
the ſhire where the lands lie; to the head officer of ſuch 


market town where ſuch apprentice ſhall be taken, there 


to be inrolled of record. /. 29, 
Any perſon uſing the art of a ſmith, wheelwright, 
ploughwright, 'millwright, carpenter, rough maſon, plai- 


= {terer, ſawyer, limeburner, brickmaker, bricklayer, tyler, 


ſlater, helier, tyle-maker, linen weaver, turner, cooper, 


But by reaſon of the great alteration in the value of 
money ſince that time, this proviſion is become of little 


71 


In trades in 
market towns 
not corporate 


pation, may have to apprentice the child or children of 


In any place 


miller, earthen potter, woollen weaver weaving houſhold 


| cloth only, fuller otherwiſe called tucker or walker, 
* burner of oare and woad aſhes, thatcher or ſhingler, 


whereſoever he ſhall dwell, may take the ſon of any per- 


ſon as apprentice, albeit his parents have no land. /. 30. 


Every owner of a ſhip or veſſel, and every houſholder 
exerciling the trade of the ſeas by fiſhing or otherwiſe, 
and every gunner commonly called a cannoneer, and 
every ſhipwright may take apprentices for ten years or 


under; and every apprentice ſo taken, being above ſeven 
years of age, ſhall be by the ſame covenants bound, or 


F 4 ordered 


N 1 
Seamen. 


k 
| 
{ 
{ 
1: 


4 
i 
*Þ 
19 
19 
} 
4 
! 
1 
| 1388 
e 
19 
1 
WE . 
tat 
{ 


I— — . ͤ— 


== 


Number re- 
ſtrained. 


| Who ſhall be 
- bound. 


At what ages 


0 (OY 


Apprentices, 


ordered and uſed to all intents, according to the cuſtom 


of London, fo that the covenant or bond of apprenticeſhip 


be made by writing indented, and inrolled in the town 
where the apprentice ſhall be inhabiting, if it be a town 
corporate; if not, then in the next town 9 For 
which inrolment ſhall be paid not above 12 d. 5 E!. 


C . 5 1; I 2. fro ; 
Every perſon that ſhall have three apprentices in any Wo 


the cratts of a clothmaker, fuller, ſheerman, weaver, tay- 


lor, or ſhoemaker, ſhall keep one journeyman; and for 


every other apprentice above three, one other journey- 
man, on pain of io 1. half to the king, and halt to him 
that ſhall ſue in the ſeſſions or other court of record; or 
if it is in a town corporate, then to be en as by the 
charter. 5 El. C. 4. ,. 33. 

No hatmaker ſhall have above two apprentices at one 
time, nor thoſe for any leſs term than ſeven years, on 
pain of 51. a month, half to the king, and half to him 
that ſhall ſue in any court of record : But this not to ex- 
tend to his own ſon, in his own houſe, ſo as he be bound 
by indenture for ſeven years, and his term not to expire 
before he te twenty-two years of age. 1 J. c. 17. 


J. 35 8. 


Weavers of ſtuffs in Norfalb and NerwickFthat ſhall 
employ two apprentices, ſhall alſo employ two journey- 
men; and no maſter ſhall have above two apprentices, or 
any week boy, to weave in the ſaid trade; on pain of 51. 
a month to the king. 13 & 14 C. 2. c. 5. J 18. 


I. 2 are compellable to be bound apprentices. 


If any perſon ſhall be required by : 2ny houſholder ufi ing 
half a plowland at leaſt in tillage, to be an apprentice and 
to ferye in huſbandry, or in any other art, miſtery, or 
ſcience before exprefied, and ſhall refuſe ſo to do, then 


on complaint of ſuch houſekeeper to one juſtice (or 


head officer) he ſhall ſend for the perſon refuſing z and if 
he ſhall think the ſaid perſon meet to lerve, and ſuch per- 
ſon refuſe to be bound, he may commit him to ward, 
there to remain 9 he be contented, and will be . 


5 l n . [3 
But no 3 ſhall be bound to enter. into any ap- 


prenticeſhip, other than ſuch as be under the age of twenty- 
one years. Id. J. 46. | 

Upon the whole, the aforeſaid divediions ; bent the 
3 of the parent's eſtate, and ſuch like, are become en- 


tirely obſolete, and of no uſe, and i had better 
be 


en 
W 


/ PI 

BY Apprentices. : 8 
be repealed. The reſtrictions were originally intended 
3 (as appears by the ſtatute, 9 H. 4. c. 17) for the encou- 
ragement of huſbandry, by reaſon of the ſcarcity of la- 
bourers in ancient time. And this ſtatute of the 5 Eliz. 

is only a re-enacting, as it were, of former ſtatutes; and 
exprefleth, that any perſon being an houſholder may take 

EZ apprentice the ſon of any freeman, not occupying huſbandry, 

or being a labourer. 5 


IT. Binding. 


EX One cannot be bound an apprentice without deed. I Binding to be by 
o 63. 5 OW 
7% 2. And by the 5 El. c. 4. it mult be by deed indented, And indented. 
7125. 5 PE. 6 
RE JM. G. 2. Smith and Birch. An action was brought 
WE againſt the defendant, for inticing away and detaining the 
plainicf's apprentice, who had agreed by writing to ſerve 
the plaintiff for ſeven years. Upon evidence it appeared, 
that the ſtyle of the writing began, This indenture, &c. but 
= in fact the parchment was not indented, but was a deed 
poll. On exception taken to the deed, it was inſiſted that 
the young man was not an apprentice, becauſe he was not 
bound by an indenture. An infant can be bound no other 
way than as the ſtatute of 5 El. directs, which is by in- 
= denture, and nothing can make this good. The deed 
öevcannot now be indented, for that would be a forgery. 
© Therefore unleſs the plaintiff ſhews the apprentice to be 
of full age at the time of ſigning ſuch deed, he cannot 
be accounted his apprentice, and by conſequence no ac- 
tion can lie for detaining the apprentice ; neither can 
the plaintiff prove him to be his ſervant by his deed, for 
he has declared for an apprentice, and muſt prove him 
ſo to be. Therefore the plaintiff was nonſuited. 1 Se: 
Ca. 222. %FCQͤð] ]§?⁊0 ne ME 
But with reſpect to ſettlements, it is enacted by the 
31 . 2. c.11. that the apprentice may gain a ſettlement 
under ſuch writing, altho' it ſhall not be indented. _ : 
And an apprentice mutt be retained by the name of an And by the 
== apprentice expreſsly, otherwiſe he is no apprentice, tho? name of an ap- 
bee end, Dat e , ð Th „ 
And all indentures, covenants, promiſes, and bar- Binding 3 
gains, for having or taking apprentices otherwiſe than wiſe, void. 
by the ſtatute of 5 El. ſhall be clearly void in the law to 
all intents and purpoſes ; and every perſon that ſhall take 
any apprentice contrary to the ſaid act, ſhall forfeit 101. 
half to the king, and half to him that ſhall ſue in the ſeſ- 
| | | l | - ſions, | 
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Apprentices, 


ſions, or ather court of record; or if it is in a town cor- 
porate, then to the uſe of ſuch town as by the charter. 
5 El. c. 4. . 14. 

And Md every indenture of apprenticeſhip where a 
ſum or value not exceeding 101, ſhall be given, there thail 


"0 paid the following ſtamp duty: 
Total. 


: £7 . 


ty 
M - 


By 5 9 6 Wc. 21.1 3. 
9 & 10 V. c. 25. f 30. 
12 An. jt. 2. c. 9. /. 21. 
6. 235-6 196 n 
16 E. 3. c. 34. / 5: 
17 G. 3. c. 50. / 16. 
G. 3. c. 58. / 1. 
G. 3. c. 30. %. Is 
G. 3. c. 90. / 1. 


„ % 
2222 2-00 0 0 
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If above 101. is given, more by 

„„ 0 10 0 a NB 
— 1 0 © 
And by the 8 Ann. c. 9. Beſide the aid ſtamps and 


duties, as ſhall be paid the duty of 6d. for every 208. of 


every ſum of 50l. or under; and the duty of 18. for every 


20 8. of every ſum above 501. given with any apprentice; 
and proportionably for greater or leſſer ſums ; to be paid 


by the maſter. /. 32. 


And where any thing, not being money, ſhall be given 


with ſuch apprentice, the duties thall be anſwered for the 
value thereof. feat. 

But this ſhall not extend to any apprentice, put out at 
the common charge of any parith or e or out of 
any publick charity. 40. 

And in the caſe of K. v. Le: ihton, » 32 C. I, it was 


determined, that a covenant of the parent or friends of an 


apprentice to maintain him, or find him cloaths during 
the term, is not liable to any additional ſtamp. duty. 
 Durnf. and Haſt, 4 V. 732. (a) 


And the full ſum ſhall be inferted 3 in 5 indenture in 


words at length, and ſhall bear date on the day of the exe- 
cution thereof; on pain that the maſter ſhall forfeit dou- 
* half to the king, and half with full coſts to him that 
mall ſue. 8 An. c. 9. T 35: 


n 


(a) 868 this caſe more at 5 5 title Poor 22 by 


13 | And 
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Apprentices; ; 


| - 6. 
And no ſuch indenture ſhall be given in evidence in 
any ſuit to be brought by any of the parties thereunto, unleſs 
ſuch party on whoſe behalf the ſame ſhall be given in evi- 
dence, do firſt make oath, that to the beſt of his know- 
ledge, the ſum therein inſerted was really and truly all that 
was direCtly or indirectly to be given with ſuch apprentice. 


43. 
73 The ſaid eee within the bills, ſhall be brought 


to the head office to be ſtamped with a ſtamp for that pur- 
Poſe, and the duties paid within one month after date. / 36. 


And elſewhere ſhall be brought either to the head office 


within the bills, or to a collector of the ſtamp duties out of 


the ſaid limi s, in two months after date, and the duties 
thereupon ſhall be paid, and the indenture ſtamped, if it 
be at the ſaid head office; otherwiſe ſuch collector ſhall 


indorſe on the indenture, a receipt for the duties in words 


at length, and ſubſcribe his name thereto. / 37. 


And if-it is within 50 miles of the limits of the bills of 


mortality, the indenture ſhall within three months after 
date, and elſewhere within ſix ay be brought to the 


head office to be ſtamped. 


And all ſuch indentures 1 ſhall not be inſerted 


the full ſum directly or indirectly given, or whereupon 


the duties ſhall got be paid, or which ſhall not be ſtamped 
within the time limited, ſhall be void, and not available 
in any court or place, or to any purpoſe whatſoever; and 
the apprentice ſhall be Incapable - of erereifing the aid 
trade. /. 39. 

Moreover, by the 9 Ann. c. 21. If the maſter hall ne- 
glect to pay the duties within the time limited, he ſhall 
forieit 501. half to the king, and half with full coſts to 
him who ſhall ſue. /. 66. 

And by the 18 G. 2. c. 22, If he ſhall neglect to pay 


the ſame as aforeſaid, he ſhall, beſides all other eaten, | 


forfeit double duty. /. 23, 24. 


And by the 20 G. 2. c. 45. If any maſter, having for- 
feited the double duty, ſhall pay the ſame, and tender the 
indenture to be ſtamped, within two years after the deter- 
mination of the apprenticeſhip, and before ſuit hath been 


commenced for the penalties, the indenture {hall be valid, 
and the penalties diſcharged. /. 5. 


And if after the maſter ſhall have forfeited the Jonble 
duty, the apprentice ſhall in the preſence of, or by writing 


under his hand ſigned in the preſence of one witneſs, require 
his maſter to pay the ſame, and the maſter ſhall not do it in 
three months, and ſuch apprentice ſhall at any time within 
two years after the detcrmiuation of his opprenticeliip, Pay 
tlie 
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Apprentices. 


the double 255 he may in three months aſter ſuch pay- 
ment demand of his maſter double the ſum contracted 
for in the indenture, and if not paid in three months 
after, may recover the ſame. by action at law, with full 
coſts. And the apprentice immediately after payment of 
the ſaid double duties (if his apprenticeſhip ſhall not be 
then expired) and ſignifying by writing under his hand, 
that he deſires to be diſcharped from his appreiiticeſhip, 
ſhall be diſcharged accordingly, and ſhall have the fame 
benefit of the time he hath ſerved as he would have had m 
caſe he had been allgned, or turned oyer to a new maſter. 
6, 7. | 
. And where any proſecution ſhall be commenced againſt 
the maſter for the penalties, if the apprentice ſhall pay 
the double duty at any time in two years after the end of 
his apprenticeſhip, he may thereupon exerciſe his trade, 
and the indenture ſhall be valid, and may be given in evi- 
dende. /. 8, 
Finally, by the 5 C. 3. c. 46. Every chamberlain and 
other proper officer of every city and corporate town, and 
company, wi cre any clerk or apprentice or ſervant obtains 
His freedom by ſervitude, ſhall enter in a book to be kept 
for that purpoſe, the names of all ſuch clerks, apprentices, 
and ſervants, as thall be put out within the juriſdiction of 
ſuch city or town corporate, and alſo the names and places 
of abode of the maſters or miſtreſſes, and of the ſums of 
money [but it is not ſaid, or other things equivalent] given 
or contracted for, and the trade or profeſſion which they 
are to learn; and the date of the indentures: on pain of 
20l. half to the king, and half to him that ſhall ſue in 
any court of record, with full coſts. / 18, 41. 
And all printed indentures ſhall have the following me- 
morandum printed under the ſameʒ vg. The indenture, 
covenant, article, or contract, mutt bear date the day 
&« it is executed; and what. money or other thing is 
* given or contracted for with the clerk or apprentice, 
„ maſt be inſerted in words at length; and the duty 
c paid to the ſtamp office, if in London, or within the 
© weekly bills of mortality, within one month after the 
“execution, and if in the country, and out of the ſaid 
« bills of mortality, within two months, to a diſtributor 
« of the ſtamps or his ſabltitute z otherwiſe the inden- 
ture will be void, the maſter or miſtreſs forfeit 50]. 
and another penalty, and the apprentice be diſabled 
© to follow his trade, or to be made free.” And if 
any printer, ſtationer, or other perſon, ſhall ſell or cauſe 
to be {old any ſuch ientute, without ſuch memorandum 
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manner, 


. 19. 


pprentites. 


ö f being printed under the ſame; he ſhall forfeit rol. in _ 


And for the relief of perſons who, through nouteh or 
inadverteney, have omitted to pay the duty upon money 
or other valuable conſideration given, paid, contracted 
or agreed for, with or in relation to any clerk, appren- 
tice,” or ſcrvant, placed-with any perſon to learn any pro- 


feſſion, trade, or employment, to have the indenture or 


agreement ſtamped within the time limited; or who have 


omitted to inſert in words at length, in ſuch indenture 
or writing, the full ſum or other valuable conſideration 
received or paid: It is enacted, that on payment of dou- 


ble the ſaid duty, on or before the 25th day of December 


in any court. 


1789(a), ſuch indenture or other writing may be ſtamped, 
and the ſame thall be good, and may be given in evidence 
And all ſuch perſons may exerciſe their 


reſpeQive trades, as if the ſaid duties had been fully paid. 
And every perſon who hath incurred any penalty by ſuch' 
neglect or omiſſion, ſhall be acquitted z except where pro- 


ſecutions are depending. 


29 G. J. . 0. J. J. 


It ſeems clearly agreed, that by the common law 1 in- 
fants, or perſons under the age of 21 years, cannot bind 


themſelves apprentices, in ſuch manner as to entitle their 
maſters to an action of covenant, or other action, for de- 


parting the ſervice, or-other breaches of their indentures : 


which makes it neceſſary, according to the uſual practice, 


77 


Indentures may 


be ſtamped after 
execution, on 


paying double 


duty. 


Infant bound 


tho' under age. 


to get ſome of their friends to be bound for the faithful 


diſcharge of their offices, according to the terms 10 
on. Bac. Abr. Maſter and Servant. 
But by the ſtatute of 5 El. c. 4. Tordfmech as Wee 


hath been ſome doubt, whether any perſon under 21 years 


of age, and bound to ſerve as an apprentice, in: any other 


place than the city of London, ſhall be bound, accepted, 


and taken as an apprentice ; it is enacted, that every ſuch 
perſon who ſhall be bound by indenture, to ſerve as an 


apprentice, in any art, ſcience, occupation, or labour, 


according to this ſtatute, albeit he be within the age of 


21 years, ſhall be bound as amply to every intent, as if be 


were of full age at the time of making. the indentures. 


7. 8 43. 


— 
— 


(a) There is generally a clauſe of indemnity in ſome act of 
parliamort almolt every year, giving further time to provide 
ad miſſions of officers in corporations duly ſtamped, and to ble 


—— 


aſhdavits of the Execution of the indentures of clerks to attornies | 


and toll icitors. 


But 


but it is too late to do it before A Jaltice when charged 


Apprentices, 


But this is to be underſtood of a compulſion by the 
means preſcribed by the ſtatute ; for altho' an ad may 


voluntarily bind himſelf apprentice, and if he continue ap- 


prentice for ſeven years, he may have the benefit to uſe 


his trade; yet neither at the common law, nor by any 
words of the ſtatute, a covenant or obligation of an in- 


fant for his apprenticeſhip ſhall bind him; but if he miſ- 
behave himſelf, the maſter may correct him in his ſervice, 


or complain to a juſtice to have him puniſhed, according 


to the ſtatute, But no remedy lieth n an infant upon 
ſuch covenant. Cro. Car. 179. 


T. 17 G. 3. K. and Everard. Two juſtices 3 


Robert Collehall for running away from his maſter; the caſe 


Was, he had been bound an apprentice when an infant for 
6 years by indenture, and being now of age ran away, 
alleging afterwards that he did ſo with an intent to avoid 
the apprenticeſhip made when he was an infant, and to 


his prejudice: he had run away twice before. Two ob- 


jections were taken; firſt, that the binding was only for fx 


years, and the 5 Eliz. requires it to be for ſeven; the other 
was, that an infant could make no contract bat ſuch as 


was voidable, though for his benefit; and K. v St. Ni- 


cholas in Ipſwich (a) was cited, where it was adjudged, 
that ſuch an indenture was voidable by the parties ; that 


in the preſent caſe, the apprentice had done every thing in 
his power to avoid the indenture, having left his maſter, 


and ſaid he would live with him no longer. In anſwer 


thereto, it was inſiſted, that the apprentice who had ſub- 
mitted to the indenture as long as he had benefit from it, 
and till he had learned his trade, ſnould not be permitted to 
deſert his ſervice as ſoon as he became uſeful in it; but that 


the contract at the time of its commencement, e was 
during infancy, (the time when almoſt all apprenticeſhips 
are entered into,) was beneficial to the infant, and might 
legally be made, and therefore could not be abandoned. 


IL. Mansfield—It has been adjudged that an infant may 


Bind himſelf for his own benefit, and it is ſettled in the 


caſe in 2 Str. 1066. 8. C. that a binding for 4 years 


gives a ſettlement. — Affon J. Suppoſing the indentures 


voidable, I cannot conceive that the apprentice's running 
away can avoid them; had he ſerved regularly, and during 


ſuch ſervice declared his intention to depart, it might 
have been different; here he would make uſe of his of- 
fence in order to avoid the puniſhment that attends it; 


ä q 2 
„ erm, Aa. 


0 (a) See 3 b; 3 tit. Poor, 


F _ Apprentices, 79 
EE with a crime. — Willes and Aſoburſt Js. agreed. Cal. 
But if his father, or other perſon, doth covenant for 
him; ſuch covenant ſhall bind the father, or ſuch other 
perſon; as in the caſe of Whitley and Loftus, M. 10 G. 2. 
In the indenture of apprenticeſhip, the father covenants 
to pay the apprenticeſhip money; the ſon covenants to 
account for his maſter's goods; and in the concluſion, 
the father and ſon each bind themſelves for the true per- 
formance of all covenants and agreements therein. By 
the court: The end of binding the father was to anſwer 
wrongs done by the ſon, and he muſt anſwer for any; 
and the covenant that each did bind himſelf muſt be fo, 
where the ſon is bound to perform the thing for which 
the covenant was made; and this clauſe is uſually in- 


7 ferted that the covenants may be taken diſtributively, 
7 to wit, that each of the covenantors ſhould perform his 


part; and this makes the covenant of the fon bind the 
father, who covenanted for him as well as for himſelf. 
8 Mod. 1909. | IN I po IN 5 „ 

Zo in the caſe of Branch and Ewington, M. 21 G. 3. 
On an action of covenant by the maſter againſt the father 
of the appfentice, the indenture was in the common 
form of the ſtatute, the maſter covenanting to find the 
apprentice meat and lodging, the father to find him cloaths 
and waſhing, and the apprentice that he would ſerve faith- 
fully; and for the true performance of all and every the 
ſaid covenants, each of the ſaid parties bound himſelf to the 
other. 'The breach aſſigned was, that the apprentice had 
abſented himſelf from the ſervice.— For the father it was 
contended, that the parties were only bound for the expreſs 
covenants which they had ſeverally entered into. That 
it would be abſurd to conſtrue the general words ſo as to 
render the father liable for breaches of ſuch of the cove- 
nants as were to be performed only by the ſon. The 


== fame conſtruction would render the father liable to the ſon, 

or the ſon to the father, for thoſe which the maſter was to 
perform. In all covenants the intention is to govern. 
RE The maſter has other remedies beſides an action of cove- 
== nant againſt the apprentice if he abſent himſelf: He may, 
. by application to the juſtices, have him puniſhed under the 
5 ſtatute of Elizabeth, or if he wants compenſation for the 


loſs of ſervice, he may compel him to make it up by ſub- 
ſequent ſervice under 6 G. 3. c. 25.——L. Mansfield © 
ſtopped the counſel who was to have argued on the other 
_ tide, and ſaid, nothing was clearer than that the father 
Iu | © was 


Apprentices; 


But this is to be underſtood of a compulſion by the 
means preſcribed by the ſtatute ; for altho' an infant may 
voluntarily bind himſelf apprentice, and if he continue ap- 
prentice for ſeven years, he may have the benefit to uſe 
his trade; yet neither at the common law, nor by any 
words of the ſtatute, a covenant or obligation of an in- 
fant for his apprenticeſhip ſhall bind him; but if he miſ- 
| behave himſelf, the maſter may correct him in his ſervice, 
or complain to a juſtice to have him puniſhed, according 
to the ſtatute, But no remedy lieth againſt an infant upon 

ſuch covenant. Cro. Car. 1 
17 C. 3 K- arid Rowerk. Two juſtices committed 
Robert Collehall for running away from his maſter ; the caſe 
was, he had been bound an apprentice when an infant for 
6 years by indenture, and being now of age ran away, 
_ alleging afterwards that he did 10 with an intent to avoid 
the apprenticeſhip made when he was an infant, and to 
his prejudice : he had run away twice before. 'Two ob- 
jections were taken; firſt, that the binding was only for fx 
years, and the 5 Eliz. requires it to be for ſeven; the other 
be ay that an infant could make no contract but ſuch as 
| voidable, though for his benefit; and K. v St. Ni- 
cholas in Ipſwich (a) was cited, where it was adjudged, 
that ſuch an indenture was voidable by the parties; that 
in the preſent caſe, the apprentice had done every thing in 
his power to avoid the indenture, having left his maſter, 
and ſaid he would live with him no longer. In anſwer 
thereto, it was inſiſted, that the apprentice who had ſub- 
mitted to the indenture at long as he had benefit from it, 
and till he had learned his trade, ſhould not be permitted to 
deſert his ſervice as ſoon as he became uſeful in it; but that 
the contract at the time of its commencement, ach was 
during infancy, (the time when almoſt all apprenticeſhips 
are entered into,) was beneficial to the infant, and might 
legally be made, and therefore could not be abandoned. 
L. Mansfield —lIt has been adjudged that an infant may 
bind himſelf for his own benefit, and it is ſettled in the 
caſe in 2 Str. 1066. S. C. that a binding for 4 years 
gives a ſettlement. —A/fon J. Suppoſing the indentures 
voidable, I cannot conceive that the apprentice's running 
away can avoid them; had he ſerved regularly, and during 
ſuch ſervice declared his intention to depart, it might 

have been different; here he would make uſe of his of- 
fence in order to avoid the puniſhment that attends it; 
but it is too late to do it before a juſtice when charged 


„ 


(a) See DF by apprenticeſhip, tit. Poor, 


Apprentices, 


WE with a crime.—#ilzs and Afphurft Js. agreed. Cal. 


Caf. 26. | 5 
* if his father, or other perſon, doth N for 


him; ſuch covenant ſhall bind the father, or ſuch other 
perſon; as in the caſe of Whitley and Loftus, M. 10 G. 2. 
In the indenture of apprenticeſhip, the father covenants 
to pay the apprenticeſhip money; the ſon covenants to 
account for his maſter's goods; and in the concluſion, 
the father and ſon each bind themſelves for the true per- 


formance of all covenants and agreements therein. By 
the court: The end of binding the father was to anſwer 
wrongs done by the ſon, and he muſt anſwer for any; 
and the covenant that each did bind himſelf muſt be fo, 


where the ſon is bound to perform the thing for which 
the covenant was made; and this clauſe is uſually in- 


ſerted that the covenants may be taken diſtributively, 
to wit, that each of the covenantors ſhould perform his 


part; and this makes the covenant of the fon bind the 


father, who covenanted for him as well as for himſelf. 


8 Mad. 190. 


So in the caſe of Branch and Ewwington, M. 21 C. 3. 
On an action of covenant by the maſter againſt. the father 
of the apprentice, the indenture was in the common 
form of the ſtatute, the maſter covenanting to find the 


apprentice meat and lodging, the father to find him cloaths 


and waſhing, and the apprentice that he would ferve taith- 
fully; and for the true performance of all and every the 
ſaid covenants, each of the ſaid parties bound himſelf to the 
other. "The breach aſſigned was, that the apprentice had 
abſented Himſelf from the ſervice.— For the father it was 


contended, that the parties were only bound for the expreſs 
covenants which they had ſeverally entered into. That 
it would be abſurd to conſtrue the general words ſo as to 


render the father liable for breaches of ſuch of the cove- 
nants as were tf be performed only by the fon. The 

ſame conſtruCtion would render the father liable to the ſon, 
or the ſon to the father, for thoſe which the maſter was ta 


perform. In all covenants the intention is to govern. 
The maſter has other remedies beſides an action of cove- 


nant againſt the apprentice if he abſent himſelf : He may, 
by application to the juſtices, have him puniſhed under the 
ſtatute of Elizabeth, or if he wants compenſation for the 
loſs of ſervice, he may compel him to make it up by ſub- 

ſequent ſervice under 6 G. 3. c. 25.— L. Mansfield © 
ſtopped the counſel who was to have argued on the other 
fide, and ſaid, nothing was clearer than that the father 


Was, 
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Infant bound 
when under age 
is entitled to be 


diſcharged at 21. 


b 


— 


2 * 
Apprentices, 
was bound for the performance of the covenants by the 

fon. Douglas, 18 | 

T. 34 C. 3. Ex parte Mary ai Davis. An habeas 
corpus was moved for to bring up this perſon, that ſhe 
might be diſcharged from certain indentures of apprentice- 
ſhip entered into between herſelf and Edward: M bitehouſe 


eſq. whereby ſhe bound herſelf to him as an apprentice 


for 7 years, being therein deſcribed as aged 14 years, but 
in fact being upwards of 17 at the time of binding, and 
being now upwards of 21; the indentures ſtill ſubſiſting. 
This application was grounded upon the principle that 
infants cannot be bound beyond 21, but that they may 


diflent after they arrive at that age.— L. Kenyon Ch. J. It 


is clear that the apprentice muſt be diſcharged. Every 
indenture of an infant is voidable at his election; and in 
| ſuch caſes the maſter muſt truſt to the covenant of thoſs 


who engage for the infant. But where the binding is 
under the authority of an act of parliament, that takes 


away the power of electing to vacate the indentures. 
But I know of no act which prohibits the party in a caſe 
like the preſent to make ſuch election upon her coming of 
age. According to the argument of the counſel againſt 
the rule, an infant who improvidently bound himſelf till 
the age of 50 or upwards, would be bound to ſerve till 
that time; but it is impoſſible to ſupport ſuch a propoſi- 


tion. This apprentice ought not to have been bound 
longer than till ſhe was 21, and we ought now to dif- 
charge her. The other Judges concurred. Durnf. and 


Ea, 5 V. 715 . 
And as a nt may be bound by indenture, ſo the 


apprenticeſhip may be determined by conſent of all the par- 


ties concerned; which, in the cafe of pariſh poor children, 
Includes the pariſh officers ; in other caſes, the father (or 


guardian), maſter, and infant. Burr. Settl. Caf. 562, 
766: K. v. Fuſtices of Devonſhire (a). 
Where a maſter receives money of an apprentice of full 
age to vacate his indentures, the relation is diſſolved, 
though the indentures remain uncancelled. T. 17 G. 3. 


H. v. Fuftices of Devonſhire, Cal. Caf. 32. 


But a covenant between the maſter and a third perſon, 


the infant not being party, maketh not an apprenticeſhip. 
2 Salk. 479- K. v. Inhabitants 4 Fleet (b). 


— 
— — — — — 


(a) l tit. Poor. | 
(5) See Settlempnt by nn, tit. Poor. 
15 K 
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Apprentices, 
je an apprentice is bound, it is not neceſſary to the vali- 
ity of his indenture, that the maſtex ſhould ſign a counter- 


* 
"ea 


3 
+.) 


4 +04 a poor apprentice» 
5 
IV. Binding of poor apprentices. 
/ | | | 7 | 
„ The churchwardens and overſeers, or the greater part 
of them, by the aſſent of two juſtices (1 S), may bind (A) 


©; any ſuch children, whoſe parents they thall judge not 


WE able to maintain them, to be apprentices where they 
| ſhall ſee convenient, till ſuch man child ſhall come to 
the age of 21 (18 G. 3. c. 47.), and fuch woman child 


by indenture of covenant bound him or her ſelf. 43 El. 
c. 2. /. 5. 5 . 

5 afſent of tavs juſtices] T. 29 G. 3. K. v. Hanſtall 
| Ridware. Anne Cradoch was bound by indenture by the 
| pariſh oſſicers of Rudgley apprentice to Suſannah Cotten of 
| the ſame place, who aſligned her by deed to S. Walker 
of Hamflall Ridware, with whom ſhe reſided there under 
the indenture for more than 40 days and until his death, 
when ſhe was removed by two juſtices from Hamfall Rid- 


to by two juſtices, by ſigning the ſame, but the two 
| juſtices did not afſent to or ſign the ſame at the ſame time, or 


order of removal. Bearcroft and Sayer, iu ſupport of the 
order of ſeſſions, admitted that wherever the magiſtrates are 
to exerciſe a judgment upon the ſubject, it is neceſſary they 
& ſhould meet, in order that their act may be the reſult of 

their joint opinion; as in making orders of removal, or- 


& tended, that where the juſtices act only minifterially as al- 
BR lowing a poor rate, they may act ſeparately, and that the 


aſſent of the juſtices in the preſent caſe fell within the 


„ part. T. 17 G. 3. Cal. Caſ. 31. This was the caſe of 


to the age of 21 or marriage; the ſame to be as effectual | 
to all purpoſes.as if ſuch child were of full age, and 


| ware to Rudgley. The indenture was ſeparately aſſented 


in the preſence of each other. The ſeſſions quaſhed the 


8r 


Power to bird. 


The two juſ- 
tices in aſſenting 
to an indenture 
ate ko be toge- 
ther. 8 


= ders of filiation, and appointing of overſeers; but con- 


J latter deſcription. The words in 43 KI. c. 2. £4: by. 


7 4 which the pariſh officers, by and with the conſent of tao 


== 7/ices, are directed to raiſe competent ſums for the relief 


= of the poor, are nearly ſimilar to thoſe in the 5th Y of 


chat act, on which the queſtion ariſes. For the words 


: wo ſuch children to be apprentices,” &c. And as under the 


1 1 in this clauſe are, „ that it ſhall be lawful for the church- 
= wardens and overſeers, by the aſſent of tiuo juſtices, to bind 


Apprentices, 


firſt clauſe the court ſaid in K. v. Fuftices of Dorchefter(a) m 
The two juſtices are neceſſary to ſign the rate only by | 
way of form; ſo under the 5th clauſe they are not to 
N any diſcretion, it being left to the pariſh officers to 
judge of the propriety of binding out the apprentices. If were 
indeed there be any difference between the penning of the = 
two ſections, it is rather in favour of the conſtruction now KT . 
contended for in this inſtance, namely, that the juſtices 
may aſſent to the indenture ſeparately ; for as was ſaid in 


Billings v. Binn (b), * Went | may be by individuals, conſent 


by the body.” And great inconveniences will enſue from ne 
determining this indenture to be void, becauſe it will inva. Wn 
lidate many indentures in different parts of the kingdom, 


that are now ſuppoſed to be binding; for, owing to the 


inconvenience of procuring a meeting of juſtices in many 


places, it has been found necefſary to ſign them ſeparately, 
—Leice/ier contra was ſtopped by the court.-L, Kenyen 


Ch. ]. Perhaps the rule- requiring the concurrence of 
two magiſtrates at the ſame time, may be ſometimes at- 
tended with inconvenience. But the rule has been long 
fettled to be, that the concurrence of juſtices together is 
not neceffary where the act to be done is merely miniſie- 


rial; but they mult confer together and form a joint 
opinion, where the act is of a Judicial nature. It has 


been held (whether rightly ſo or not we are not nou 
to inquire) that the allowance of a poor rate is an act 


merely mini/lerial; and that being once eſtabliſhed, the 


'conſequence reſults that the two magiſtrates need not 
meet when they allow the rate. The words indeed 6f 


the ſection on which this queſtion ariſes are nearly ſimi- 
lar to thoſe uſed in the firſt, under which the poor rate 
is to be allowed : but when the nature of this caſe 1s con- 
fdered, it appears to be one of the moſt ſerious ſubjects 
that falls within the decifions of the juſtices. For they 
are empowered by this act to take children out of the 
arms of their parents, and to bind them ont as appren- 
tices till they are 21 years of age. The law has made 
them the guardians for thoſe children, who have no 


Others to take care of them, And who ought to judge 


of the fitneſs of the perſons, to whom the poor children 


are thus to be apprenticed ? not the ovyerſeers they are 


frequently obſcure people, and perhaps in managing the 
buſineſs of the pariſh are not always attentive to oo feel- 


— 
— 1 hi 1 —_ 2 8 8 _ 


(a) See Rate, tits Poor, 3V- n See tit, Baſtards, 1 v. 
| 5 inge 


_ Apprentices. 
EEE ings of parents. But the legiſlature intended that the 
FX magiſtrates ſhould have a check and controul over the pa- 
riſh officers in this inſtance ; and in my mind they are 
RE called upon to examine with the moſt minute and anxious 
FRE attention the ſituations of the maſters to whom the ap- 
XX prentices are to be bound, and to exerciſe their judg- 
ment ſolemnly and ſoberly before they allow or difallow 
the act of che pariſh officers z for which purpoſe it is ne- 
„ ceſſary that they ſhould confer together. — Aſpbur ſi J. The 
ac of the juſtices in this caſe is in its nature an act of 
judgment. They are the guardians of the morals of the e 
people, and ought to take care that the 1 e are 
not placed with maſters who may corrupt their morals. 
J) be juſtices therefore ſhould inquire particularly whether 
ðo0or not they ought to allow the binding by the pariſh of- 
== ficers; and I think they would be guilty of a breach of 
duty if they implicitly gave their aſſent without exa- 
mining into the circumſtances of the caſe. - Buller J. It 
is not eafily to be reconciled with any principle of com- 
mon ſenſe to ſay that an act, which is merely Miniſterial. 
muft be done with the conſent of tuo juſtices, And I much 
doubt whether the perſon who brought in the act (43 EI. 
£. 2.) requiring the conſent of two magiſtrates to the al- 
7 lowance of a poor rate, intended that the act of allowing 
itt ſhould be only miniſterial ; for it ſeems abſurd to re- 
= quire the aſſent of two juſtices, and yet not to give them 
the power of withholding it, if they ſee occaſion. But 
| the legiſlature has not given them any authority to exer- 
| ciſe their judgment upon that ſubject; and therefore this 
| court has ſaid, on the conſtruction of that ſtatute, that 
their allowance of the rate is merely miniſterial. But the 
acc of aſſenting to the binding of pariſh apprentices is 
purely Judicial; for, on appeal, the juſtices at the ſeſſions 
are not only to conſider the propriety of binding out the 
apprentice, but alſo whether the maſter be bound to take 
thim.-Groſe J. This act is peculiarly of a judicial na- 
ture; for the magiſtrates are appointed the guardians of 
thoſe who have no other guardians, They ſhould there- 
fore exerciſe their judgment in this caſe with great deli- 
beration. Order of ſeſſion quaſhed. Durnf and Eaſt, 
V „%% ᷑ M | 
And all perſons, to whom the overſeers ſhall by the Power to take. 
43 Fl. bind any children apprentices, may take and keep . 
them as apprentices. 21 FJ. c. 28. 3 C. c. 4. / 22. 
And the indenture mult be on a lixpenny ſtamped piece Indenture to be 
of paper or parchment ; but it is exempted from the addi- ſtamped, 
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Proviſo to be in- 


84 


ſerted in inden- 


_ tures, in caſe 
the maſter 


fhould die. 


Apprentices. 
tional ſtamps and duties for money given with the ap- 
prentice. 5 V. c. 21. /. 1. 


And by 32 G. 3. c. 57. after reciting, that in inden- 
tures of pariſh apprentices, it hath been uſual to inſert ſe- 


veral agreements and covenants to be done and performed 


by the ſeveral parties thereto, and amongſt other things, 
that the maſter ſhall, duringthe term of ſuch apprenticeſhip, 
find and allow to fuch apprentice, ſufficient meat, drink, 
apparel, lodging, and all other things needful for an ap- 
prentice ; It is enacted, that in all pariſh indentures which 
ſhall be made after 1ſt July 1792, where no more than $1, 


ſhall be given with ſuch apprentice, there ſhall be annexed 
to the covenant in ſuch indentures for ſuch maintenance as 
aforeſaid, a proviſo (B) declaring, that ſuch covenant ſhall 
not be made'to continue and be in force longer than three 
calendar months next after the death of ſuch maſter, in 
caſe he ſhall die during the term of ſuch apprenticeſhip: 


and' in caſe ſuch proviſo be omitted in ſuch indenture, 


the covenant for maintenance ſhall be in force for no 


Perſons refuſing 


to takes 


| ſhall forfeit 101.- by diſtreſs and ſale, by warrant (C) of 


Wh are com- 
pellable to take. 


ſideration of the matter, confirmed the order of ſeſſions; 
becauſe the act having made ee compellable to take 


longer time than three calendar months next after the 
death of ſuch maſter, any thing in any ſuch covenant to 
the contrary notwithſtanding. / 1. 


And where any poor child ſhall be appointed to be 
bound apprentice by the 43 El. the perſon to whom he is 


appointed to be bound, ſhall receive and provide for him, 


and alſo execute the other part of the indentures; and if 


he ſhall refuſe fo to do, oath being thereof made by one of 


the churchwardens or overſeers, before two juſtices, he 


ſuch juſtices, to the uſe of the poor; ſaving always to the 


perſon to whom any poor child ſhall be appointed to be 


bound apprentice, if he ſhall think himſelf aggrieved there- 


by, his appeal to the next ſeſſions, whoſe order therein ſhall 
be final. 8 9 V. c. 3o. /. 5. | 


And as the churchwardens and overſcers have power to 
place out poor children, therefore they are proper judges 


of perſons who are fit to be their maſters; and thoſe are, 
all perſons, who by their profeſſion or manner of living, 
have occaſion to keep ſervants; but the ſame are to be 
approved of by the juſtices, and if ſuch maſter is diſſatisfied, 


he may appeal to the ſeſſions, Dale. c. 58. 

T. 13 VW. Minchamp's caſe. Two juſtices bound an 
apprentice to a merchant; He appealed to the ſeſſions, and 
the order was diſcharged. And now the court, on con- 


apprentice $y 


Apprentices, 85 

WE 2oprentices, and given an appeal to the ſeſſions, it was in | 
che diſcretion of the juſtices at ſeſſions to determine, 
W whether it was or was not fitting to put an apprentice 
1 upon any one; and therefore the court would not diſturb 
EZ what the ſeſſions had done, but confirmed the order. 
2 Salk. 491. VVV . 
| M.12G.3. X. and Bothy. The pariſh officers of Perfons occupy- 
| Botley appointed an apprentice to be bound to Edward ; pd as ION 
| Clowerley, who appealed to the ſeihons. The ſeſſions diſ- fing on: of the 
charge the appointment, and ſtate the caſe ſpecially : That pariſh. 
tit appears to them upon the evidence, that Zdward Clowerley 
=” reſides in the pariſh of Hound, but is owner and occupier 

3 of an eſtate in the pariſh of _ of the yearly value 

of zol. upon which there is an houſe inhabited by a 


= weekly labourer of the ſaid Edward for the better managing 
WE the farm: That the ſaid Edward did not reſide or lodge in 
the ſaid pariſh of Botley, but paid church and poor rates 


for the premiſes : That a very conſiderable part of the 
BE lands of Botley is occupied by perſons reſiding in other 
pariſhes.—ln ſupport of the order of ſeſſions, it was con- 
tended that the ſeſſions have a diſcretionary power to judge 
of the fitneſs or unfitneſs of binding apprentices to par- 
ticular perſons; and having by their determination de- 
== clared, that Clowerley ought to be relieved from the appren- 
5 tice, they had determined the queſtion, and the court could 
not entertain any queſtion of law about it. It was ſug- 
geſted, that the only queſtion agitated at the ſeſſions and 
intended to be referred to this court was, whether occu- 
piers of land, not living within the pariſh where the land 
lies, are bound by law to take apprentices.—And it not 
appearing in the (tate of the caſe, whether the ſeſſions had 
determined on the unfitneſs of that particular perſon, or on 
the point of law in general, of his nor being liable in re- 


RE ſpect of his living out of the pariſh, L. Mansfeld ſaid that * 
BR there was no coming at the point on that ſtate of the caſe = 


by the ſeſſions; but he thought, if they had determined it 
on the latter ground, they had done very right, Mr. 

J. Allon was of the ſame opinion, and obſerved how hard 
it. might be to bind an apprentice on a perſon occupy- 


ing lands in one pariſh, and being a houſekeeper ina very 

diſtant pariſh. Mr. J. Wes aſſented. And the rule for 
. quaſhing the order of ſeſſions was diſcharge, and the ſeſ- 
ſions order confirmed. Bott. 389. Lt. 79. 
H. 29 G. 3. K. v. John Clapp, The pariſh officers of 
Soꝛuton, Devon, having, with the aſſent of two juſtices, 
apprenticed Sarah Hellier, a poor child of Sexton, to the 
defendant according to the ſtatute; he appealed to the 
. ſeſſions, 


£71. Apprentices, _ 
ſeffions, who confirmed the order, ſubject to the opinion 
of the court on the following caſe. The apprentice was 
bound (prout the indenture) to the appellant, who reſided 
in the pariſh of Pinhoe, on an eſtate which he rented and 
occupied in the pariſh of Sozoton of 201. per ann. which 
was divided by the highway from the houſe in which he 
lived, There was no houſe on the eſtate of which he was 
the occupier. The indenture, together with the apprentice, 
was tendered to the appellant in the pariſh of Sowwton, in 
the highway adjoining to the ſaid eſtate lying in the pariſh 
of Sowton.—Zaft argued in the ſupport of the order of 
ſeſſions: And Fanſbaw and Clapp, contra.—L. Kenyon 
Ch. J. It is highly fit that this queſtion ſhould not re- 
main any longer undecided, I remember a much older 
caſe than either of thoſe mentioned at the bar, in which 
this queſtion was diſcuſſed, but not decided. The queſtion 
ariſes on the 5th /ec. of 43 Eliz. c. 2. The general purview - 
of that ſtatute was to make a proviſion for the mainte- 
nance of the poor; and the firſt clauſe, in mentioning 
© thoſe who are to contribute to ſüch maintenance, deſcribes 
two ſorts of perſons, namely, inhabitants and occupiers of 
lands, & . Amonglit other proviſions for the poor, the 5th 
| J. gives power to the pariſh officers, with the affent of 
f two magiſtrates, to bind poor children apprentices zbhere 
they ſhall ſee convenient. It is true indeed that thoſe words 
cannot be taken ſo generally as they purport, becauſe they 
cannot. compel mere ſtrangers, who ſtand in no relation to 
IN the pariſh, to take ſuch apprentices. But I think that the 
1 context of the ſtatute furniſhes the means of circumſcrib- 
ing the general extent of thoſe words: and that context 
I take from the firſt clauſe, which impoſes other burdens 
of the ſame nature on occuprers of lands, &c. as well as 
inhabitants. The general object of the act was to compel 
all thoſe, who had any property in the pariſh, to contri- 
bute their due proportion towards the maintenance of -the 
poor, and the receiving apprentices is one mode of con- 
tributing to their general relief. In conſtruing theſe 
words, I ſee no reaſon for confining the power of bind- 
ing to the inhabitants of the pariſh ; they ought to be ex- 
tended to perſons occupying lands in the pariſh, though reſiding 
eu of it, Then it is ſaid that if this conſtruction be put 
upon the ſtatute, the party may be doubly charged; in the 
pariſh where he lives in reſpe of his. inhabitancy z and 
in that in which he has lands, in reſpect of his occupation 
of them. But if he find himſelf aggrieved, he may appeal 
to the ſeſſions; and we muſt take it for granted that the 
Juſtices will do what is right. They are to adapt the 
5 5 charge 
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Apprentices, 

charge to the ſize of the property which the perſon charged 
pjpoſſeſſes; and..theſe are incidental charges which fall on 
bim in reſpect of that property. I remember it was 
argued in a former caſe on this ſubject that, if this con- 
XX qruction of the ſtatute were to prevail, ſome pariſhes 


EXE would diſburden themſelves of many of their poor by ap- 


: = 5 = 8 


prenticing out their poor children to perſons living out of 
me pariſn: but the anſwer to any ſuch argument is that, 
XZ At the time when the 43 Eliz. was paſſed, the 13 & 14 


Ci. 2. was not in exiſtence. However, the ground of my 
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dͤ the maintenance of the poor in this ſtatute, which impoſes 
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tue duty in reſpect of the property. — The other judges 


deciſion here is, that this is one of the modes provided for 


FX concurred. Order of ſeſſions confirmed. Durnf. and 


Esel, 3 V. 107. PLE 3 
And in the caſe of K. v. Barwick, M. 37 G. 3. it was 


nerſhip, ſome of whom actually reſide upon and occupy 
the ſame, and others reſide at a diſtance in another pariſh, 
the latter as well as the former are obliged to take pariſh 
apprentices put upon them, if in other reſpects they are fit 
perſons to take them. Durnf. and Eaſt, 7 V. 23. 

And by 32 G. 3. c. 57. Where any pariſh apprentice 
ſhall have been diſcharged for miſbehaviour in the maſter, 
and ſuch maſter ſhall have been convicted of ſuch offence 
on indictment, or action at law, the churchwardens and 
overſeers ſhall not bind any other apprentice upon ſuch 
perſon ; but that when he ought or would be compellable 
to take a pariſh apprentice, two juſtices, on application by 
ſuch churchwardens and overſeers, may order that ſuch 


and overſeers, any ſum not exceeding 101, nor leſs than 
5 1. for the purpoſe of binding out ſuch child (intended 
to be bound) an apprentice, with the approbation of ſuch 
Juſtices ; and on his refuſing payment thereof, ſuch juſtices 


Z from whom any ſuch apprentice ſhall be diſcharged by vir- 
X77 thereof as aforeſaid, or in lieu of a ſubſequent binding by 
55 virtue of this act, to the next ſeſſions, who ſhall finally de- 
their reaſonable coſts, And no ſuch diſtreſs for enforcing 


the payment of ſuch money laſt mentioned, ſhall be taken 
until after the next general quarter ſeſſions next after ſuch 
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4 may levy the ſame by diſtreſs, together with the reaſonable 
| expences of ſuch diſtreſs, Provided that any ſuch maſter, ' 


tue of 20 G. 2. c. 19. may appeal againſt ſuch diſcharge, 
or order for the payment of any money in conſequence 


determined, that where ſeveral perſons hold lands in part- 


Maſter having 
been convicted 

of miſuſing his 
apprentice, not 

to have another 
put upon him, 
but to pay not 
exceeding Io 
nor leſs than 51. 


perſon ſhall pay into the hands of ſuch churchwardens 


termine the ſame, and in their diſcretion allow to all parties 


order ſhall be made, in caſe the perſon ordered to pay the : 
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A maſter is not 
compellable to 
give to his ap- 


prentice forced 


upon him, wages 
or cloaths at the 


end of the term. 
I juſtices during the term of his apprenticeſhip cannot 


order him Wages, they muſt only order him a maintenance 


Apprentices 
forced upon 


maſters, may be 


eftigned with _ 
the conſent cf 
two juſtices, 


: controul of the magiſtrates, as well for the benefit of the 


Apprentices. 


ſame ſhall, within ſeven days after notice given to him of 
ſuch order, give notice to ſuch churchwardens and over. 
ſeers, or one of them, of ſuch intended appeal; and if he 
ſhall not appear at ſuch ſeſſions in ſupport of his appeal, 
then 40 8. ſhall be added to the expences of diſtreſs before 
directed to be taken and levied accordingly. / 12. 

E. 13 Ann. Q and Wagſtaff. It was moved to quaſh an 


order to compel a perſon to take an apprentice, becauſe in 


the cloſe of the indenture it was ſaid that the maſter, at 


the end of the term, ſhall give his apprentice two ſuits of 
cloaths, Upon debate, the court held this to be ill; for 


as an apprentice, and cannot order him any thing after the 
term 1s ended. 50 the order was quaſhed. Paley 205. 
1 S/. C. 48. 


And by 32 G. 3. c. 57. After reciting, that it fre- 


Gently happens, that perſons are compellable by 9 and 10 
V. to take a greater number of pariſh apprentices than it 
is convenient for them to maintain or employ in their own 


families, and are therefore forced to place out or aſſign over 


ſuch apprentice, to other perſons; and it is proper that ſuch 


aſſignm: nt ſhould be legally made, under the inſpection and 


apprentice, as that the original maſter may be diſcharged 


| from his covenants in reſpect of ſuch apprentice ; and it is 


| fit that ſuch apprentice and the perſon to whom he is ſo 


aſſigned, ſhould be made ſubject to the ordinary juriſdiction 


of juſtices of the peace with reſpect to maſters and pariſh 
It is enacted, that any ſuch maſter as afore- 


apprentices ; 
ſaid, by doſe ment on the indenture, or by other inſtru- 
ment in writing, with the conſent of two juſtices of the 
place where ſuch maſter ſhall dwell, teſtified under their 


buands, may aſſign ſuch apprentice for the reſidue of the 


_ apprentice, and acknowledge himſelf, his executors and 
adminiſtrators, to be bound by the agreements and cove- 


form or to the effect as at letters R and 8), a 
caſe ſuch apprentice ſhall be deemed and taken to be the ap- 


Pro- 


term, to any perſon who is willing to take him. 


vided, that fuch perſon ſhall, at the ſame time, by indorſe- 
ment on the counter-part of the indenture, or by writing 


under his hand ftiting the ſaid indenture, and the indorſe- 
ment and conſent aforeſaid, declare his acceptance of ſuch 


nants mentioned in ſuch indenture (which may be in the 


prentice of ſuch ſubſequent maſter, and ſo from time to time 


as often as it ſhall be convenient for any ſuch ſubſequent 
; maſter to part with any ſuch Pprentice; 3 and all juſtices 


al} 


and in ſuch 


Mb" a 


. 
7 55 a 
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mall have the like power with reſpect to ſuch ſubſequent 
WE maſters and apprentices as they ſhall then have by any law 
WE for the regulating pariſh apprentices. /. 7. 


*y 


Apprentices. 


And whereas no expreſs proviſion has been made for the 


WE diſcharge of any ſuch pariſh apprentice from a maſter who 


is become inſolvent, or ſo far reduced as to be unable to 
employ or maintain ſuch apprentice; it ſhall be lawful for 
two juſtices where ſuch maſter ſhall live, on requeſt of ſuch 
maſter, that ſuch apprentice may be difcharged for the 
reaſons aforeſaid, to inquire into the matter of ſuch alle- 
gations, and to diſcharge ſuch apprentice, in caſe they 
that ind the tame to be true. 8. 

Provided that nothing herein thall extend to ahy pariſh 
apprentice with whom more than 5 J. thall be given, but 
the ſame ſhall remain ſubject to the like rules and regula- 
tions as if this act had not been made. /. g. 

Provided alſo, that no indorſement made in purſuance of 
this act, ſhall be chargeable with any lamp duty; and no 
ſuch other inſtrument or writing herein directed to be 


made, ſhall be chargeable with a higher ſtamp duty than 


pariſh indentures of apprenticeſhip. . 10. DN: 
In hundreds or other diſtricts incorporated by particular 


acts of parliament for relief of the poor, where, by ſuch 


acts, power is given to bind poor children apprentices 


the reſpective perſons, to whom they ſhall be appointed to 
be bound, ſhall receive and provide for them according to 


the indentures to be executed by the directors and acting 


89 


Juſtices may diſ- 
charge appren- 


tices, where 


maſters cannot 
employ or main- 
tain them, 


Not to extend 


to apprentices 


with whom 
more than 51. 


ſhall be given. 


Stamp duty. 


Binding in in | 
corporated dit. 


guardians, and ſhall execute the counterpart of ſuch in- 


_ dentures: And if any perſon ſhall refuſe to receive ſuch 


apprentice, or to execute ſuch counterpart of the in- 
denture; he ſhall, on conviction on the oath of one of the 
ſaid dire tors or acting guardians, or other credible wit- 
neſs, before two juſtices, forfeit 101. to the poor within 
ſuch incorporated diſtrict, to be levied by diſtreſs. Saving 


always to ſuch perſons his appeal to the next ſeſſions, 


whole order therein ſhall be final. And provided, that 
nothing herein ſhall extend to compel any perſon to take 


any ſuch poor child apprentice, unleſs he be an inhabitant 


and occupier of lands in the pariſh to which ſuch child 
Delongs, - 20 G. 3:.-0.36-- | e 


Unleſs he be en inhabitant and occupier] H. 30 G. 3. 


K. againſt the directors and guardians of the poor within 


the hundreds of Tunſtead and Happing in Norfolk. In- 


corporated by 25 G. 3. c. 27. The directors, under the 


powers given them by that act, bound a poor male child 
apprentice to one Reynolds who was an occupier of land, 


K. B. ſaid, that incorporated diſtricts under particular 


tices, by the ſame rule as other places. That for fome 


_ eaſe of it. If indeed the legiſlature had uſed imperative 


Durnf. and Eaſt, 3 V. 523. 


_ continually employed for the binding out apprentices, ſhall 


and towns corporate, and in places not corporate, the mi- 


Mall not employ the ſame accordingly, every perſon of- 


ſuch corporation, or to the other perſons appointed by this 


within the een years, then within one year after ſuch 
death, and if the maſter ſhall die, chen within one year 
after ſuch maſter's death. / 3. 


months after it ſhall come to the {aid parties hands; and 
if there are not then fit perſons to be bound apprentices, 
within the places where the money is given to be employ- 


Apprentices, 


but not an inßabitant within the faid hundreds. He ap- 
pealed to the ſeſſions; who were of opinion that he was 
not bound to receive the apprentice, becauſe he was not 
an inhabitant as well as an occupier. —But the court of 


ſtatutes, were to. be governed as to binding out appren- 


purpoſes, inhabitants and occupiers are ſynonimous terms 
that where a perſon derives a benefit from property which 
he occupies in a pariſh, he 1s-liable to contribute to the 


words, the court muſt have been bound by them, but there 
are none ſuch in this ſtatute, Order of fethons quaſhed. 


. Money given to bind out poor apprentices, 
By the 7 F. c. 3. All money given by any perſon to be 


be employed in manner following, unleſs otherwiſe ordered 
by the givers ; viz. All corporations of cities, boroughs, 


niſter, conſtables, churchwardens, overſeers, or the moſt 
part of them, ſhall have the nomination and placing of 
ſuch apprentices, and ordering of ſuch money; and if they 


tending ſhall forfeit 1 J. 6s. 8 d. half to the por. and 
half to him that ſhall ſue. /. 2. 


And the maſter that ſhall receive the money, ſhall be 
bound with one or two ſureties in double the ſum, unto 


act in places not corporate, to take care of it, on condition 


to repay it at the end of ſeven years, or within three 
months thereof; and if the apprentice ſhall happen to die 


And the faid money ſhall always be put forth i in three 


ed, it ſhall be diſpoſed of for binding lome of the pooreſt bs 


children of any adjoining pariſh. /. 4. pF ns 


And choice ſhall always be made of the pooreſt children; 8 
and no ſuch e ſhall be abore 15 years of age when . 
Wee 1 * N 


T7 Apprentices. 


7 TY And the faid perſons in places not corporate, ſhall 
early within a month after #o/ter, account to their ſuc- 
eeſſors before two juſtices dwelling in or next to the 
place. /. 6. 55 + 1 
And if any of the truſtees ſhall break. their truſt, bw: 
commit any offence for which no penalty is given by this) 
Fat; any perſon may petition the lord chancellor, who. 
may iſſue a commiſſion to hear and determine the ſame, 
and may levy the money miſemployed upon ſuch default- 
ers, or oth-rwiſe upon ſuch able inhabitants of the place, 
= 1 as they ſhall think fitteſt ; and perſons aggrieved may ap- 
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4 peal to the lord chancellor. /. 7. 


VI. Binding poor apprentices to the ſea ſervice. 


= ficers in corporations, and for the churchwardens and 
| 70 overſeers of the ſeveral pariſhes or townſhips, with the 
70 conſent of ſuch Juſtices or head othcers, to bind and put 
out any boy at the age of ten years or upwards, or who 
EZ ſhall be chargeable, or whoſe parents ſhall be chargeable, 
or who ſhall beg for alms, to be an apprentice to the ſea- 
# ſervice, to any ſubject being maſter or owner of any ſnip 
or veſſel, until he ſhall attain the age of 21 years. 2 & 
3 Ann. c. 6. ſ. 1. 3% EW „ 5 
And every perſon to whom any poor pariſh boy ſhall be. 
put apprentice by the 43 El. may, with the conſent of two 
- juſtices dwelling near the pariſh where ſuch poor boy was 
© bound, or with the like conſent of the chief officer in a. 
corporation, at the requeſt of the maſter, his executors, 
adminiſtrators, or aſſigns, by indenture aſhgn over ſuch. 
poor boy apprentice, to any maſter or owner of a ſhip or 
veſſel, uſing the ſea-ſervice, during the remaining time of 


his apprenticeſhip. /. 6. | 


ton burden, ſhall be obliged to take one ſuch apprentice; | 
and one more for the next 50 ton, and one more for every 
hundred ton ſuch ſhip ſhall exceed the burden of an hun- 

= dred ton; on pain of forfeiting 101. to the poor of the. 
= pariſh from whence ſuch boy was bound. 8. 
But no maſter ſhall be obliged to take any ſuch appren- 
RT tice, under 13 years of age, or who ſhall not appear to be 
Lflitly qualified both as to health and ſtrength of body for 
_ that ſervice, 4 An. c. 19. /. 16. 1 8 72. 

5 F e The 
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It ſhall be lawful for two juſtices, and for the head of- Ty be 
ound. 


And every maſter or owner of a ſhip, from 30 to 50 Who ſtall take. 
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Age to be in- | 
- ferted in the in- 
ecnturts 


What money 
fhall be given 
with him. 


 Indentures to be 


regiſered. 


Apprentice how 
conveyed to the 
port. 


Apprentices. 


The boy's age ſhall be inſerted in the indenture, being/ 


truly taken from a copy of the entry in the regiſter-book 
(where it can be had), which copy ſhall be given and at- 
teſted by the miniſter without fee: And where no ſuch en- 
try can be found, two ſuch juſtices, and ſuch head officers, 
ſhall as fully as they can inform themſelves of ſuch boy's 
age, and from ſuch information ſhall inſert the fame 1 in 1 the 
indentures. 20 3 fn; c.. i. 

And the churchwardens and overſeers mal pay down 
to the maſter, at the time of the binding, the ſum of pos. 


for cloathing and bedding; and the charges by this act 


appointed ſhall be allowed on their accounts. /. 2. 


The churchwardens and overſeers ſhall ſend the inden- 
tures to the colleQor of the cuſtoms at the port where- 
unto the maſter belongeth ; who ſhall enter the indenture 
in a book, and make an indorſement upon the indenture 
of 'the regiſtry thereof, ſubſcribed by him, without fee. 
And if he ſhall neglect or refuſeto enter ſuch indentures, 


and indorſe the ſame, or make falſe entries, he ſhall forfeit 
51. to the poor of the pariſh from whence ſuch boy was 
bound. / 5. 

Such apprentice mal be en to the port to which 
his maſter belongeth, by the churchwardens and over- 


ſeers, or their agents; and the charges thereof ſhall be 


paid as by the * act of 11 & 12W. 283 An. 


Counterpart to 
be then execu- 
ted. 


Protection from 
being impreſſed. 


c. 6. / 10. 
That is to ſay, out of the gaol and marſhalſea money z 


which by the 12 Cr 2. ©. 29. is directed to be paid out of - 
| the general county rate. | 


'The counterpart of ths des ſhall be ſealed and 
executed by the maſter, and atteſted by the collector of 


the port, and the conſtable or other officer who carries the 
apprentice ; which officer ſhall tranſmit ſuch counterpart 


to the churchwardens and overſeers of the place from 


whence the apprentice was bound. 2&3 An. c.6. ſc 11. 


And the collector or his deputy ſhall Rb LE a certi- 


ficate under bis hand, to the commiſſioners of the admi- 
ralty, containing the name and age of ſuch apprentice, 


and to what ſhip he belongs; and on receipt of ſuch cer- 


tificate, a protection ſhall be made and given gratis to ſuch 


_ apprentice, till he attain the age of 18 years. Id. .. 5. 


Alſo every perſon who ſhall voluntarily bind Kimlelf 


apprentice to the ſea- ſervice, ſhall not be impreſſed ſor 


three years from the date of his indentures; which inden- 


5 


8 tures 


EIS 


Apprentices. 


tranſmitted by the collector as aforeſaid ; on receipt of 
which certificates, protection ſhall be made and given for 
the firſt three years without fee. 2 & 3 An. c. 6. 


tures ſhall be regiſtered, and certificates thereof given and 


But by 4 Aug c. 19. No perſon of the age of 18 years 


ſhall have any protection from being impreſſed, who ſhall 


have been in any ſea-ſervice, before he bound himſelf ap- 


prentice. /. 17. 


But every perſon not having before uſed the ſen, Who 


ſhall bind himſelf apprentice to ſerve at fea, ſhall be ex- 


empted from being imprefſed for three years: and the 


commiſſioners of the admiralty, on due proof of the cir- 
cumſtances, ſhall grant a protection accordingly, without 
%%% 

When ſuch pariſh or voluntary apprentice ſhall be im- 


preſſed, or voluntarily enter into the king's ſervice, the 


owner or maſter, his executors, adminiſtrators, or aſſigns, 
ſhall be entitled to able ſeamen's wages for ſuch of the ap- 


prentices, as ſhall upon due examination be found quali- 


fied for the ſame, notwithſtanding their indentures of * 


prenticeſhip. 2 & 3 An. c. 6. .. 17. — 
Such poor boys bound out, or Agel over, to the ſea- 
ſervice, until they ſhall attain to the age of 18 years, ſhall 


be exempted from the payment of 64. a month to Green- 
_ wich hoſpital. Id. 


Every maſter ſo obliged to take ſuch apprentice, ſhall 


after his arrival into any port aforeſaid, and before he 
clears out of ſuch port, give an account in writing under 
his hand, to the collector, containing the names and num- 
ber of ſuch apprentices as are there remalning in his ſer- 
vice, 9. 
And every cuſtom-houſe officer ſhall inſert at the bot- 
tom of their cocquets, the number of men and boys on 
board their reſpective ſhips at their going out, deſcribing 
the apprentices by their names, ages, and dates of their 
indentures, for which no fee ſhall be taken. /. 14. 
And the collector in the port ſhall keep a regiſter, con- 
taining the number and burden of all ſhips belonging to 


the port, together with the maſters or owners' names, and 
alſo the names of all ſuch apprentices in ſuch ſhips, and 
from what pariſhes and places they were ſent; and ſhall 


uarter ſeſſions, or to ſuch towns corporate, pariſhes, or 


quired fo to do; and every collector refuſing or neglect- 


15 Be ns x" Wmg- 


t (gratis) true copies thereof ſigned by him, to the 


When impreſfed 
the maſter to 
have the wages. 


Exempted from 
the 6 d. a month. 


Maſter to enter 
his apprentices ' 
on clearing ont. 


The ſame to be 


inſerted in the 


cocquet. 


Regiiry to be 
kept i in the 


bots. 


places, when and ſo often as he ſhall be reaſonably re- 
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Differences be- 


Apprentices, 
ing to ſend ſuch copy, ſhall forfeit 51. to the poor of the 


pariſh from whence ſuch boy was bound. /. 13. - 
Two juſtices near the port, and mayors of towns cor. 


eween ſuch maſ- porate, in or near adjoining to ſuch port to which ſuch 


ters and appren- 
tices. 


Penalties. 


Maſter dying. 


& 


"Maſter may 
<haſtiſe his ap- 
prentice. 


Whether the 
.mater bimſelf 
can diſcharge 
ha apprentice. 


Diferences be- 
tu een the maſ- 
der and appien- 
tice by 5 El. 
. 4. 


ſhip or veſſel ſhall at any time arrive, may determine all 
complaints of ill uſage from the maſter to ſuch apprentice, 
and alſo of all ſuch as ſhall voluntarily put themſelves ap- 
prentices to the ſea- ſervice, and make ſuch order therein 


as they are now enabled by law to do, in other caſes be- 


tween maſters and apprentices. /. 12. 

All the penalties aforeſaid ſhall, by warrant of two jul- 
tices of the county, city, or town corporate, be levied by 
diſtreſs and fale. / 18. 

If any maſter who hath been obliged to take ſuch variſh 
boy an apprentice, ſhall die, during the term, his widow, 
or his executor or adminiſtrator, may aſſign over ſuch ap- 
prentice to any other maſter who hath not his Co ia 
of apprentices. 4 An. c. 19. , 16. 

Note; By the 2G. 3. c. 15. Maſters, apprentices, ma- 
riners, and others employed in Gſhing veſſels upon the 
coaſts, are exempted, during ſuch their employment, from 
being inprefied. 4 22, 235 2.4 25. 


Vl. Differences zeteocen the maſter and apprentice. 


A maſter may by law correct and chaſtiſe his apprentice, 
for neglect or other miſbehaviour, fo it be done with mo- 
deration: though it doth not ſeem to be lawful for the 
miſter or mittreſs to beat any other ſervant of full age. 
. Lamb. 127. l Black. 428. 

Ihe maſter may not of his own accord diſcharge his 
apprentice, but if they cannot agree, they may proceed 
in one of theſe two ways; either upon the ſtatute of the 
5 El. c. 4. or upon the ſtatute of 20 G. 2. c. 19. 

By the 5 El. c. 4. Jf any ſuch maſter ſhall miſuſe or 
evil intreat his We, or the ſaid apprentice ſhall have any 
juſt caiiſe to complain, or the apprentice do not his duty to his 
mafler, then the ſaid maſter or apprentice being apgrieved, and 
having cauſe to complain, ſhall repair unto one juſtice (DE) 
F the county, or to the mayor or other head officer of the city, 
town corporate, or market town, or other place where the maſter 


 davelleth ; ⁊ubbo ſhall by his auiſdom and diſcretion take ſuch order 
and direction betaveen the maſter and his apprentice as the equity 
of the cauſe ſhall reguirze : and if for want of good conformity in 
be ger: the ſaid Juftice (or head officer) cannot compound 


aid 


- Apprentices, 1 


and agree the matter, he ſhall take bond of the ſaid maſter to ap- 
pear at the next ſeſſions ; and on his appearance, and hearing 
of the matter there, it be thought meet to diſcharge the ſaid 


apprentice, then the juſlice, or four of them at the leaſt (1 Q.). 


or the ſaid mayor or other head officer, with the conſent of three 


other of his brethren, or men of beſt reputation in ſuch city, 


town corporate, or market town, ſhall have power, in writing 


F) under their hands and ſeals, to pronounce and declare, that 


they have diſcharged the ſaid apprentice of his apprenticehood, 
and the cauſe thereof: And the ſaid writing, being inrolled by 
the clerk of the peace; or t2wn-clerk, among /t the records, ſhall 


be a ſufficient diſcharge for the apprentice againſt his maſter, his 
executors and adminiſtrators. And if the default ſhall be found 
to be in the apprentice, then the ſaid juſtices, or the ſaid mayor, 


or other head officer, with the aſſiſtance aforeſaid, ſhall cauſe 


ſuch due correction and puniſhment to be adminiſtered unto 


5 5 any ſuch maſter] That is, any ſuch maſter as is before 
mentioned in this ſtatute, in the trades therein ſpecified; 
and the former reſolutions confined the ſenſe of the ſtatute 
to ſuch trades only, but the latter adjudications ſeem to 
extend the equity thereof to other trades not mentioned in 

the ſtatute; as in the following inſtances: . 


M. 7 V. K. and Gately. On a certiorari it was moved 


to quaſh an order of ſeſſions, for the diſcharge of one Ed- 


ward Green from his apprenticeſhip to the defendant Gately. 


The fact was, that Gately was a mountebank, and bein, 
at a place in Yorkſhire, where he kept a publick ſtage, 
Green was by indenture bound apprentice to him in this 


manner, viz. to Robert Gately, ſurgeon, to learn the trade 
he now uſeth; and immediately he went upon the ſtage, 
and ever ſince continued in the employ. After which, 


being with his maſter Gately in Middleſex, he complained 
to the juſtices, that his maſter did not teach him the trade. 
Upon which they diſcharged him. This being done, 
Ereen ſet up the trade of mountebank himſelf. It was 
moved to quaſh the order, the juſtices being willing, be- 
cauſe they were impoſed upon. And the exception was, 
that the ſtatute of the 5 El. in diſcharging apprentices is 


confined, and extends only to apprentices mentioned in 
_ that clauſe, and there neither ſurgeon nor mountebank is 


mentioned: And tho' a ſurgeon may be a trade within the 
ſtatute, which a man cannot exerciſe without ſerving an 
| apprenticefhip to, becauſe that clauſe of the ſtatute is ge- 
neral ; yet this part of the ſtatute, relating to the diſcharge 
of apprentices, extends only to trades there mentioned. 
A = By 


Vim, as by their wiſdan and diſcretion ſhall be thought meet. 
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By the court; The clauſe relating to the diſcharge of ap- 
prentices 1s general, and goes to all manner of apprentices, 
even to thoſe of merchants; but afterwards the court were 
of opinion, that the power of diſcharging reaches only to 
the trades mentioned in the ſtatute, among which a ſur- 
geon is not mentioned; for that, tho' as to the ſerving 
ſeven years apprenticeſhip, a ſurgeon comes under the ge- 
neral term of arts and miſteries, yet the power of diſ- 
charging reaches only to the trades particularly mentioned. 
2 Salk. 471, 2. | 

And M. 12 An. Q: and Furneſe. It was held, that the 


ſtatute extends only to the trades therein mentioned ; and 


therefore not to a glaſs-bottle maker. Co: of S. 29. 
On the other hand in the caſe of K. and Collingbourn, 


M. 12 G. Exception was taken to an order of diſcharge, 


that the juſtices could not diſcharge the apprentice, be- 


cauſe the trade to which he was bound, viz. a glazier, 


was not within the ſtatute: But not allowed; for though 
formerly it was held, that the trade ought to be a trade 
within the ſtatute, yet the latter reſolutions have been 
otherwiſe. L. Raym. 1410. Str. 663. 

Shall miſuſe or evil intreat his apprentice] An apprentice 
to a ſurgeon was ſent by his maſter to the Eaſt Indies: It 
was adjudged, that the maſter cannot compel his apprentice 
to go beyond the ſea, except the maſter go with him; but 
he may ſend him to any part of England, 13 Ja. Coventry 


and Windall, Brownl. 67. 


But otherwiſe, if it be expreſsly agreed, or the nature of 


the apprenticeſhip doth import it; as if the maſter be a 
merchant adventurer, or ſailor, Hobart. 134. 


Evil intreat] E. 8 G. 2. K. and Zaſman. An appren- 
tice was diſcharged, the maſter having z d him unkindly, 


and refuſing to provide for and entertain him: But by the 
court, this is not a good ground for the diſcharge : for 


there is a power to oblige the maſter to receive and enter- 


rain the apprentice, and uſing him unkindly is too looſe. 


Str. 1014. 
Or the apprentice do not Bir Juty to his maſter] Ti 4 6. 


K. and inhabitants of Hales Owen. An order reciting that 
Fe hh Higgin was bound out by indenture, as the ſtatute 


requires, to 7% Parks, and being lame, and having the 
king's evil, and in the opinion of ſurgeons incurable, there- 
fore the juſtices diſcharge the maſter from his apprentice. 
It was moved to confirm the order, becauſe the maſter 
cannot now have the end of the binding, which was, the 
fervice of his apprentice, But it was anſwered, that the 
ſtatute only im Een the jultices to diſcharge for miſbeha- 

viour, 


Apprentices, 


yiour, and not for ſickneſs. And quaſhed by the court; 


for the maſter takes the apprentice for better and worſe, 
and is to provide for him in ſickneſs and in health. Str. g. 


Shall repair unto one juſtice] Upon an order made at the 
ſeſſions to dffcharge an apprentice, it did not appear; that 


he applied himſelf to a juſtice firſt: And Holt Ch. J. was 


of opinion, that the juſtice hath power to make an order, 
and if obeyed by the maſter, then the ſeſſions can have no 


ower; if diſobeyed, then the juſtice upon complaint may 
bind the maſter to the ſeſſions, and that the leſſions have 


no power otherwiſe, 1 Salt. G7. 


T. 13 W. K. and Johnſon. Exception was taken to 


an order for diſcharging an apprentice, that the complaint 
was made originally at ſeſſions, without any previous ap- 


plication to a ſingle juſtice out of ſeſſions : Holt Ch. J. de- 


livered the opinion of the court, That the order was good; 


if it had been a new queſtion, he ſhould have held a prior 


application to ſome juſtice ont of ſeſſions neceſſary z but 
after ſo many orders affirmed in this court, which have been 
otherwiſe; it is too late to unſettle that now. 1 Salk. 68. 


80 alſo in the caſe of K. and Gil, H. 5 G. it was ſaid 
by the court, It hath been ſo often telolved, that the ſeſ- 


lions hath an original juriſdiction, that we will not ſuffer 
it now to be made a queſtion, though it might be doubtful 


ö * upon the ſtatute itſelf. Str. 143. | 
= And T. 12 G. K. and Davie. The court agreed, that 
it is a point not how to be diſputed, that the ſeſſions hath 


an original juriſdiction to diſcharge apprentices. Str. 704. 


And by L. Hardwicke C. J. in the cafe of K. and Eaſman, | 
E. 8 G. 2. This determination is right: 


tion which the act directs to be made to a private juſtice, 


ſeems to mean only to arbitrate and accommodate the diſ- 


pute. The ſtatute ſays, if he cannot compound the matter, 


he 1s to take bond for the parties appearance at the leſhons, 


ſo that they are not to- take it by appeal. Caſes in the 
lime of L. Hardwicke, 101. | 


Or to the mayor or other head officer] M. 12G. K. and 
Collingburne. An order of ſeſſions was made at Hickss 


Hall, for the diſcharge of an apprentice to a freeman of 
the city of London, and who was bound and inrolled there. 


And the order being removed into the king's bench, the 


queſtion was, whether the court of ſeſſions at Hickss Hall 


hath any juriſdiction to diſcharge an apprentice to a free- 


man of London (eſpecially as there is a faving in the act, 
of the cuſtom of the city of J. enden)? or whether he 
ought not to be diſcharged by the mayor's court only ? It 


Vo. I. 5 I appeared 


for the applica- 
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the city of London, and within the juriſdiction of the juſ- | 
tices of Middleſex. To this exception it was anſwered, 
that the ſtatute doth not regard where the binding or in- 


Apprentices. 


appeared that the apprentice lived with his maſter ont of | 


rolling is, but gives the juriſdiction expreſsly to the juf- 
tices where the maſter lives; and if this did not belong 


to the juſtices of Middleſex, where the maſter lives, there 


would be a failure of juſtice: for neither the chamber- 
lain, nor any other city magiſtrate, have power to com- 


pel the maſter's appearance before them. The court af- 


firmed the order of diſcharge, and ſaid they would not 
take away the juriſdiction of the mayor's court, but only 


give a concurrent juriſdiction to the juſtices for the county. 


And it would be very inconvenient, to have apprentices 
to a ſreeman of London, who are bound there, and who 
live in diſtant counties, obliged to come up to the mayor's 


court to get themſelves diſcharged : And the words of the 
| ſtatute are very plain; for they give the juriſdiction to the 


uſtices where the maſter dwelleth. Str. 6639. 
IV ho fhall by his wiſdom and diſcretion take ſuch order and 


direction between the maſter and his apprentice as the equity of 
he caſe ſhall require} Hereupon the juſtice, if he ſees cauſe, 
may, by conſent of the maſter, difcharge the apprentice 
trom his apprenticeſhip : but this muſt not be by a verbal 
diſcharge; for the apprentice being by deed, cannot be 


ditcharged but by deed, that is, oy order under the, hand 
and ſeal of the juſtice. Dalt. c. 58. 6 Mod. 182. 


It for want of good conformity in the maſter} If the maſter 


is didatisfied, he may have the matter transferred to the ſeſ- 


lions: but here is not the like option given to the apprentice; 
and the reaſon ſeems to be, becauſe the apprentice being 
moit commonly an infant, the law preſumes that the 


juitice is more capable of judging what is for the infant's 


benefit. 


On his appearance] E. 13 Ne. Ditton's cafe. It was moved 


to quaſh an order made for the diſcharge of an apprentice.” 


The queſtion aroſe upon the clauſe of the ſtatute which 
. directs, that upon appearance of the maſter, the apprentice 


may be diſcharged by four juſtices, after one juſtice out 
of ſeſſions hath endeavoured to compoſe the matter in dif- 


ference. And in this cafe it was objected that Ditton the 
maſter was bound over to appear, and did not; and the 


juſtices have but a limited juriſdiction, and it is expreſely 


directed by the act, that the diſcharge is to be made on 
the appearance of the maſter ; ; beſides, there is another re- 
| ea to proceed on che weren which is forfeited 


by 
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Apprentices: 
by not appearing. By the court—The act muſt have a 


to take advantage of his own obſtinacy; and it would be 
very hard, that ſuppoſing the maſter is profligate, and 
runs away, the apprentice. {hall never be diſcharged. 
2 Salk. 490. 

H. 5 G. K. and Gill. An order of ſeſſions for diſcharg- 
ing an apprentice was quaſhed, becauſe it did not fer 
forth, that the maſter was ſummoned or did appear. 
Str. 143. 

So alſo, E. 8 G. 2. K. and Eaſman. The order was 


quaſhed, becauſe it did not appear that the maſter was 


preſent or ſummoned, which it is plain the act intended 


due ſhould be. Sr. 1013. 


Inrolled by the clerk of the peace] T. 4 G. R. and inha- 
bitants of Hales Owen. The order of diſcharge was 
not inrolled; and by the court for that reaſon held ill. 
Str. 99. 

| Shall be a ſufficient diſcharge * the apprentice againſt his 


maſter] But eas the juſtices may diſcharge the apprentice 
from his maſter, for ill uſage; fo alſo they may diſcharge 


the maſter from the apprentice, for evil and diſorderly be- 
haviour. Read. Appr. 

Diſcharge] T. 13 V. K. and Jobe n. Exception was 
taken to an order of diſcharge, that the juſtices had or- 


dered money to be returned: But by the court, the order 


is good. And Holt Ch. J. ſaid he never doubted of that 
matter, for it is a power conſequential upon their Juriſ= 
diction to diſcharge. 1 Salk. 68. | 

But in the caſe of X. and Vandeleer, M. 4 G. The Juſ- 
tices at the ſeſſions did orderanapprentice to be diſcharged, 
and that the maſter having received 51. with him, 


{ſhould refund 31. as a further proviſion for him. This 


was moved to be quaſhed, becauſe the ſtatute which gives 
the juſtices power to diſcharge, gives them no authority to 
order any money to be returned. By the court—lt is very 
hard, that if the maſter miſuſeth his apprentice, the next 
day after he is bound, he ſhould pay back nothing if he js 


diſcharged: It will be an encouragement to maſters to 


treat their apprentices ill; but the ſtatute being ſilent, 


the order muſt be quaſhed. Str. 69. 


Nevertheleſs, this doctrine of refunding ſeemeth now 


to be eſtabliſhed, is founded on great reaſon, tho' not 


expreſsly mentioned in the act; for the juſtices being au- 
thorized to diſcharge according to their diſcretions ; when the 
end of the apprenticeſhip cannot be attained with one per- 

3. ſon, 


reaſonable conſtruction, ſo as not to permit the maſter 
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jþ 


_— — 


him out an apprentice to another maſter, and the com- 


will be loſt to the petitioner. Upon theſe circumſtances, 


already come to their hands, and not oblige him to prove 


after deducting for the time they lived with the bankrupt, 


this caſe, and that the petitioner ſhould be admitted a cre- 


for a time to be kept to hard labour, or otherwiſe corrected: 
as the nature of the offence may require. 
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ſon, it is but juſtice the maſter A return part of the 
money he has received with his apprentice, to place 
him out with a new maſter. 2 Bac. Abr. Maſter and = 27: 
Servant. 15 . 
And in the caſe of K. and Aries, T. ) G. 2. it was held, 1 
that an order of the maſter to return money is good, tho = 7 
it is not averred that he had any with the apprentice; for 7 
the order being to return money is a neceſſary proof of tlie 
receipt of it; and the juſtices in their orders are not obliged IR _{ 
to ſet forth "al the ſteps they take in their proceedings, 2 


chere being nothing in the act which makes it neceſſary; | 8 «+ 
and there is a known and eſtabliſhed diſtinction between 8 


orders and convictions. 1. ES - 
In the. chancery, Fan. 22, 1745, Ex parte Sandby: 8 
The petitio er, on the tenth of Jan. 1744, was put a- 
prentice to Ward, a bookſeller at Vork, and the fum off 
801. was given: with him as an apprentice for ſeven years. 1 
In July ſollowing, a commiſſion of bankruptcy was taken. 5 
out againſt Ward,; and being deelared a bankrupt, aſ- - 
ſignees were choſen, who fell off the bankrupt's effects, 0 
and he is now the ſuperviſor of the preſs to the purchaſer, 8 
and becomes incapable of performing his part of the con- 


tract, nor is the petitioner able to raiſe any money to put 


miſſion being a recent one, probably no dividend may be 
made in a year, or a year and a half,; fo that all this time 


the petitioner prayed, that on deducting 10 l. out of the 
80 1. for his board with the bankrunt during the fix months 
he lived with him, the aſſigness ſhould be ordered to pay 
him the ſum of 701. out of the effects of the bankrupt 


it as a debt under the commiſſion. The lord chancellor 
Hardwicke was at firſt doubtful, and ſeemed inclined to 
grant the petition, but on ordering ſearch: to be made for 

recedents, and ſeveral being produced wherein it was di- 
rected that apprentices ſhould come in as creditors only, 


upon the remaining ſum ; it was ordered accordingly in 
ditor for 701. only. 1 Atkyns, 149. ; 
_ Shall cauſe due correction and puniſhment to be adiaitred) 


This being left indefinite, it ſeemeth moſt appoſite, that 
the juſtices commit the apprentice to the houſe of correCtion 
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By the 20 G. 2. c. 19. On complaint (G) unto tuo 71 Differences be- 


tices, by any pariſh apprentice, or other apprentice upon whoſe 


binding out no larger a ſum than 5 I. was paid concerning any 


tween the maſ- 
ter and appren- 
tice by 20 Geo. 2. 


miſuſage, refuſal of neceſſary proviſſon, cruelty, or other ill e. 19. & 32 C. 3. 


treatment, they may . ſummon (EI) the maſter or miſtreſs, to ap- 
pear before them at a reaſonable time to be named in ſuch ſum- 

mons and on proof upon oath of the truth of the faid complaint 
{whether the maſter or miſtreſs be preſent or not, if. ſervice of 
the ſummons be. alſo upon oath proved) the ſaid uſlices may dij- 
charge (I) the apprentice by warrant or certificate under their 


hands and feats for which avarrant or certificate no fee Jour | 


be paid. 1. 3. 

And by 32 G. 3. c. 57. Where 8 apprentice 
ſhall be ſo diſcharged, ſuch two juſtices may order ſuch 
maſter to deliver up to ſuch apprentice his cloaths ; and 
alſo to pay to the churchwardens or overſeers of the place 


to which fuch apprentice ſhall belong, any tum not ex- 


ceeding 1ol. to be applied by them, under the order of 
ſuch juſtices, for the again binding out ſuch apprentice, 
or otherwiſe for his benefit, as to ſuch juſtices {hall ſeem 
meet; and alſo to pay any ſum not exceeding 51. in caſe 


ſuch maſter ſhall refuſe to deliver up ſuch cloaths, and 
on his refuſal to pay the ſum ſo ordered, or any part 
thereof, ſuch juſtices may levy the ſame by dftreſs, toge- 
ther with the reaſonable expences of ſuch diſtreſs. And 
uch juſtices may, if they think fit, compel ſuch church- 
wardens and overſeers, or one of them, to enter into 


recognizance for the eſfectual proſecution, by indictment 


of ſuch maſter, for ſuch ill treatment of any ſuch ap- 
prentice fo diſcharged as aforeſaid; and may allo order 
that the expences of ſuch proſecution fhall be paid or re- 
imburſed to fuch perſon entering into ſuch recognizance 
as aforeſaid, one moiety thereof out of the poor rates of 
the pariſh or place to which ſuch apprentice ſhall belong, 
and the other moiety out of the county rate in which ſuch 
place ſhall lie. And in cafe:the churchwardens and over- 
 Teers ſhall refuſe to pay ſuch their moiety as aforeſaid, ſuch 
juſtices may levy the ſame by diſtreſs on the goods and 
chattels of ſuch churchwardens and overſcers, or any of 


them, together with the reaſonable charges of ſuch dif- 
treſs. / 11. 


And by 33. C. 3. c. 5 5. Two juſtices at diy ſocial or 


petty ſeſſions, upon complaint upon oath by or on the be- 
half of any pariſh apprentice or other apprentice upon 
| whoſe binding out not more than 1ol. was paid, of any 
al uſage by his maſter, (ſuch maſter having been duly 
H 3 ſummoned 


. 57. & 33 
8. 3. c. 55. 


* 


—_— Apprentices, 
ſummoned to appear and anſwer ſuch charge, ) may impoſe, | 
upon conviction, any reaſonable fine not exceeding 40s. = - 
upon ſuch maſter, as a puniſhment for ſuch ill uſage; and = 

5 if not paid, may by their warrant levy the ſame by diſtreſss 
and ſale of the goods of ſuch offender, rendering to him Þ 
| the overplus (if any) after deduCting ſuch fine and the I 
charges of ſuch diſtreſs and fale; to be applied at the diſ= - | 
cretion of ſuch juſtices, either to the uſe of the poor, r 
for the uſe and benefit of ſuch apprentice, towards recom- ; 

pence for the injury he may have ſuſtained by reaſon of 
ſuch ill uſage; and for want of ſuch diſtreſs, ſuch of- 

fender may be committed to the houſe of correction for 

any time not exceeding ten days. // 1. 
_ Perſons aggrieved may appeal to the next ſeſſions, upon 
giving ten days' notice thereof. Id. - 

And no perſon acting under any ſuch warrant, ſhall be 
dcemed a treſpaſſer ab initio by reaſon of any irregularity I 
in ſuch warrant or proceedings thereupon. /. 2. | I 
And two juſlices on complaint (K) oh oath by any maſter 3 
or miſtreſs, againſt any ſuch apprentice, concerning any miſdẽ 
meanor, miſcarriage, or ul behaviour, may hear and determine i 
(L) the ſame, and puniſb the offender, by commitment (M) to 
the houſe of correction, there to remain and be corrected, and | 
held to hard labour for a reaſonable time, not exceeding one = 
calendar month, or otheraviſe by diſcharging (N) ſuch appren- B 
ee, e . rr OD VF 

He And 1n all cafes where any pariſh apprentice ſhall be 

diſcharged for miſbehaviour as aforeſaid, ſuch two juſtices 

may commit ſuch offender to the houſe of correction, to 

be correCted and kept to hard labour, for any time not 

exceeding three calendar months. 32 G. 3. c. 57. J 13. 

Appeal. Perſons aggrieved by any determination, order or war- 

rant of ſuch juſtices (except any order of commitment) 
may appeal to the next ſeſſions, who may award coſts to 
either party not exceeding 408. to be levied by diſtreſs and 
ale. 20 OG: 25 , CC - 

And no certiorari ſhall iſſue to remove any the ſaid 
proceedings. /. 6, e 8 95 

And by 32 E. 3. c. 57. Perſons aggrieved by any 

thing done or omitted by any churchwardens or overſeers, 

or juſtices, or any other perſon by virtue of this act, (be- 
fides ſuch matters or things for which an appeal is herein- 
before {ſpecially given,) may appeal to the next ſeſſions, 
where the ſame ſhall be heard and finally determined; and 
uch court may award reaſonable colts to either party. 


1. 14. , If 


"ol 
28 
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Apprentices... 


If any apprentice in huſbandry, or in any art or oc- 
cupation aforeſaid, ſhall flee into any other ſhire, the juſ- 
tices, mayors, or other head officers being juſtices, may 
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Apprentice flew. 
ing into anothet 
faire, 


iſſue writs of capias to the ſheriffs of the counties or other 


head officers of the places whither he ſhall ſo flee, to take 


his body, returnable before them at what time ſhall pleaſe 
them; fo that if he come by ſuch proceſs he may be put 
in priſon, till he find ſufficient ſurety well and honeſtly to 


ſerve his maſter. 5 A. c. 4. 47. 

And by the 24 E. 2. c., 55. If a juſtice- ſhall ide a 
warrant againſt ſuch perſon, and he ſhall eſcape into an- 
other ſhire; the conſtable or other perſon, on having the 
warrant indorſed by a juſtice in ſuch other ſhire, may ar- 


reſt him there, and carry him before a juſtice in ſuch other 


ſhire, if the offence is bailable, to find bail, or elſe ſhall 
carry him back before a juſtice in the ſhire from whence 
the warrant did firſt iflue. 


Feb. 3, 1747, Hill and Allen, in - Chancery.” The 
bill was by an apprentice, who againſt his maſter's con- 
lent quitted his ſervice of a ſhipwright, before his time 
was out, and went on board a privateer, which took a 


very conſiderable prize, whoſe ſhare thereof, being 12001. 


the maſter claimed. By L. Hardwicke—In general, the 


And in this caſe, his lordſhip ſaid, there was nothing! in 


equity to relieve. But he ſaid he would ſend the caſe to 


Apprentice leave 
ing his maſter's 
ſervice, the maſ- 
ter is entitled to 
his earnings. 


maſter is entitled to all that the apprentice ſhall earn; 
conſequently, if he runs away, and goes to a different 
buſineſs, the maſter is entitled at law to all his earnings. 


be tried at law, unleſs they would agree to compound 


the matter, which he recommended to them, and thought, 


By the 6 G. 3. c. 25. If any apprentice ſhall abſent 


hinaſelf from his maſter's ſervice, before the term of his ap- 
_ - prenticeſhip ſhall be expired; he ſhall, at any time there- 


after, whenever he ſhall be found (fo it be within 7 years 


after the expiration of his term), be compelled to ſerve his 
ſaid maſter, for ſo long time as he ſhall have abſented him- 
ſelf; unleſs he ſhall make ſatisfaction to his maſter for the 
loſs he ſhall have ſuſtained by ſuch abſence: And if he ſhall 


refuſe ſo to ſerve, or to make ſatisfaction, the maſter ma 


complain upon oath to one juſtice where he ſhall reſide; 
| who ſhall iflue his warrant for apprehending ſuch appren- 


tice. And ſuch juſtice, on hearing the complaint, may 
determine what latisfaction ſhall be made to ſuch maſter 


12 _ 


as the boy's ſhare of the prize was ſo very large, the ba- 


lance ought to be in his fayour. And the maſter agreed 
to accept 350l. Vezey, 83. 


/ 


Apprentice 8 
ſerve beyond his 
term, for the 
time that he ab- 
ſented. , 


Apprentices. 


by the apprentice. And if the ſaid apprentice ſhall not 
give ſecurity to make ſatisfaction according to ſuch deter- 
mination; ſuch jultice may commit him to the houſe of 


correction for any time not exceeding three months. 


Perſons aggrieved by ſuch determination, order, or 
warrant of the jultice (except any order of commitment) 
may appeal to the next ſeſſions, giving ſix days notice to 
the juſtice and to the parties, and entering into recogni- 
zance, within three days after ſuch notice, before a juſ- 
tice, with ſufficient ſurety to try the appeal at and to abide 


the order or judgment of, and pay ſuch colts as ſhall be 
awarded by the juſtices at ſuch ſeſſions: Which ſaid juſ- 


tices, at their ſaid ſeſſions, on proof of ſuch notice given, 
and of entering into ſuch recognizance, ſhall hear and de- 
termine the appeal, and give ſuch relief and coſts to either 
party, as they ſhall judge reaſonable. And their deter- 


mination ſhall be final and concluſive to all parties con- 


cerned. 


Provided, that nothing herein mal extend to the 40 


neries in Devon or Cornwall; or to impeach or leſſen the 
juriſdiction of the chamberlain of Landon, or of any other 


court within the ſaid city, touching apprentices; nor tq 


any apprentice, whoſe maſter ſhall. have received with him 
the {um of 101. 


VIII. Apprentice ſtealing his maſter's goods. 


By 21 H. 8. c. 7. Servants going away with their 
maſter's goods, with intent to ſteal them, ſhall be guilty of 
felony; but not to extend to apprentices. 

And Hale ſays, that if a man had delivered goods to his 
ſervant to keep or carry for him, and he carrieth them 
away auimo furan, this was not felony; but by the above 


ſtatute it is made felony, if of the value of 408. but the 
offender ſhall haye his clergy, But yet if an apprentice 


doth this, or if a man deliver a bond to his ſervant to re- 
ceive Money, or deliver him goods to ſell, and he accord- 


ingly ſells and receives the money, 2nd carries it away. 


animo furandi, this is neither tclony ; at common law, nor 
by ſtatute. H. IH. 506. 


And by 12 Aun. ft. I. c. 7. Parts Goalins to the va- 


lue of 408. being in a dwelling-houſe or out-houſe 3 


belonging, tho” ſuch houſe be not broken, and tho? 


Fe ch be therein, are excluded from the benefit of — 


ut this not to extend to > apprentices vnder fifteen years 
of age. 
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Apprentices. 
But if they be fifteen years of age, they ſhall be ex- 
cluded from clergy as other perſons, 


IX. Inticing away an apprentice. 


The inticing of an apprentice to depart from his maſter 
is not an offence of a public nature, for which an indict- 


ment will lie; but the party's remedy is by an action 
on the caſe which he may well maintain. 6 Mod. 182. 


Burr, Mangf. 1306, Reavely v, Mainwaring and others. 


A. Aff rgning apprentices (0). 


The maſter 3 and the apprentice himſelf con- 
ſenting, will not make him an apprentice to the aſſignee 


within the fifth of EI. But by the cuſtom of London, he 
may be turned over to another. Dalt. c. 58. 


And an aſſignment to the ſea ſervice is "ou by act of 
parliament, as is before mentioned. 


E. 3 G. K. and Barnes. Order returned on a certiorari: 


It is reſolved by the juſtices at the ſeſſions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 


and Barnes had aſſigned him to another, that the aſſign- 
ment 1s void, and 5 direct Barnes to take his apprentice 


again. But by the court — The ſeſſions had no power to 
judge of the validity of a deed, or to hinder a man from 


aſſigning his apprentice. The covenant to provide for 


him is well performed, if the perſon to whom he is bound 


aſſigns him to another to provide for him. Wherefore the 
order was quaſhed. Foley, 155. Str. 48. 

For the juriſdiction of the juſtices extends no farther 
than to compel the maſter to take care of his apprentice; 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them. But if the aſſignee of 


the apprentice doth not provide for him, the firſt maſter 


may be compelled to do it, and he 17 take his r 
over. 1 Sf. C. 110, 


XI. Maſter dying. 
It hath been ſaid, that if the maſter dies, the appren- 


tice goes to the executors or adminiſtrator to be maintain- 
ed, if there are aſſets; but the executor or adminiſtrator 


may bind him to another maſter for the remaining part of 
his time. 


But in the caſe of R. and Peck, I. 1oW. Eyre ]. held, 


that an apprenticeſhipis a pertonaitruft between the maſter 


fl and 
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and ſervant, and determines by the death of either of them: 
and by the death of either of them, the end and deſign of 
the apprenticeſhip cannot be obtained, and it may be the 
executor is of another trade : he admitted covenant would 
lie againſt the executor, but in that there is no iuconve- 
nience, becauſe the executor may make his defence by 
' pleading no aſſets, or debts of a higher nature. Holt C. J. 
ſaid, that by the cuſtom of Londen, the executor {hall put 
the apprentice to another maſter of the ſame trade; and 
that in other places, it would be very hard to conſtrue the 5 
death of the maſter to be a diſcharge of the covenants; ge 
ſaid, it had been held, that the covenant for affruction IF 
— 5 failed, but that he ſtill continues an apprentice with the 
executor as to maintenance. 1 Salk, 66. = | 
E. 20 G. 2. Baxter (widow and executrix) againſt Bur- 
| Field. In debt on bond, conditioned for Matthias Ander- 
ſon's performance of the covenants in an indenture of 
apprenticeſhip, whereby he was bound to the plaintiff's 
teſtator, who was a mariner; the defendant pleaded, that 
Angerſon ſerved faithfully to the death of the teſtator: the | 
plaintiff replied, that ſince the death of the teſtator, An- F 
der/on had abſented from her ſervice : to which there was E: 
a demurrer. And after argument at bar, Zee Ch. J. de- 
livered the reſolution of the court, viz. That they were 
all of opinion the defendant ſhould have judgment, and 
that the executrix could maintain no ſuch action. The 
binding was to the man, to learn his art, and ſerve him, 
without any mention of executors. And as the words are 
confined, ſo is the nature of the contract; for it is fiduciary, 
—_— | and the apprentice is bound from a nerſonal knowledge 
L of the integrity and ability of the maſter. H. 8 Ann. 
Herne and Blake ; an award that aw apprentice ſhould be 
aſſigned, was held void; unleſs there was a cuſtom, or 
the concurrence of the apprentice. And they held, it 
was not material, that according to Cro. Elix. 55 3. the 
aſſets were liable on the maſter s covenant to marntain. 
Therefore judgment was pron. for the defendant. Str. 
1266. „„ 
Note ; the words in Cro. Eliz. 553. are theſe: A cove- 
. nant lies againſt an executor in every caſe, altho* he be 
not named; unleſs it be ſuch a covenant as is to be per- 
formed by the perſon of the teſtator, Whüch they cannot 
perform. | 
In the court of chancery: M. 30 C. 2. In the caſe of 
Scam againſt Bowden and Eyles, The maſter received with 
I the enger 2501. and died within two years, the ap- 
| 14 Prenlige 
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prentice having for that time been employed only in in- 
ſerior affairs. It was decreed, after debts on ſpecialties 
paid, that the executors repay the 2501. as a debt due on 
{imple contract: deducting after the rate of 201. a year, 
for the maintenance of the apprentice during the time he 
lived with his maſter, Cha. Ca. Finch. 396. 
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And by 32 G. 3. c. 57. after reciting, that in the Regulations by 
event of the death of the maſter of any pariſh apprentice 32 C. 3. ©: 57. 


during the apprenticeſhip, the agreement for ſervice on 
the part of the apprentice is at an end, but the covenant 
for maintenance on the part of the maſter {till continues in 
force as far as his aſſets will extend; or doubts have ariſen 


with reſpeCt thereto : It is enacted, that after the iſt ly 


1792, in caſe of the death of the maſter of any pariſh ap- 
prentice during the apprenticeſhip, upon which binding no 
larger ſum than 51. ſhall be paid, any covenant for the 


maintenance of ſuch apprentice inſerted in the indenture, 


ſhall not be in force longer than three calendar months 
next after the death of ſuch maſter ; and that during ſuch 
three months, ſuch apprentice ſhall continue to live with 
and ſerve as an apprentice, the executors and adminiſtra- 
tors of ſuch maſter, or ſuch perſon as they, or ſome or one 
of them ſhall appoint : and ſuch maſter and apprentice, 
during ſuch three months, ſhall be ſubject to all the laws in 
force for regulating maſters and pariſh apprentices, /. 4. 

And whereas it is reaſonable that ſuch apprentice as 
æforeſaid, in caſe of his maſter's death, ſhould be obliged 
to make ſome ſatisfaction by his labour to the family or 
_ repreſentatives of his deceaſed maſter, for the advantages 
he has received in his childhood, when his ſervice could not 
be equal to his maintenance; It is enacted, that within 
ſuch three calendar months after the death of ſuch maſter, 


two juſtices, on the application of the widow of ſuch maſter, 


or by the huſband of the miſtreſs, or by any fon or daugh- 


ter, brother or ſiſter, or executor or adminiſtrator of ſuch 


perſon deceaſed, by indorſement (P) on ſuch indenture or 


counterpart thereof, or by any other inſtrument or writing 


(Q), may order and direct that ſuch apprentice ſhall ſerve 
as an apprentice any one of ſuch perſons ſo making appli- 
cation as aforeſaid (ſuch perſon having lived with, or been 
part of ſuch maſter's family at the time of his death) as they 
ſhall think fit, during the refidue of the term mentioned 


in ſuch indenture: and the perſon obtaining ſuch order 
| ſhall declare his acceptance of ſuch apprentice, by ſubſcrib- 


ing his name to ſuch order: and after fuch order ſhall be 
made, the executors and adminiſtrators, and the perſonal 


_ allets, eſtate, and effects of the maſter ſo dying, ſhall be 


diſcharged 


Apprentices. 
diſcharged from any covenant in ſuch indenture; and the 
perſon obtaining the ſame ſhall be deemed the maſter of 
ſuch apprentice in like manner as if he had been originally 
bound to ſuch maſter; and ſuch laſt mentioned maſter, his 


executors and adminiſtrators, fhall be bound by the cove- 
nants contained in ſuch indenture in like manner as if he 


had executed the counterpart thereof: and ſuch maſter and 


apprentice ſhall be ſubject to the ſeveralpenalties, proviſions, 
and regulations which ſhall then be in foree for governing 
apprentices: and all juſtices ſhall have the like power and 


authority with reſpect thereto, as they ſhall then have by 


any act of parliament relating to pariſh apprentices. /. 2, 3. 

But in caſe no ſuch application ſhall be made as afore- 
faid, within three calendar months as aforeſaid ; or in caſe 
ſuch two juſtices ſhall not think fit that ſuch apprentice- 
ſhip ſhould be continued, then ſuch apprenticeſhip ſhall be 
determined; and the indenture, and covenants therein 
contained, ſhall be at an end, in like manner as they would 
Have been at the expiration of the term. <5 


Provided that nothing herein ſhall extend to any pariſh 


apprentice, but ſuch only as ſhall be living with, and ſhall 
make part of the family, or be in the actual employment of 
ſuch original maſter, or ſome ſubſequent maſter appointed 
by virtue of this act, at the time of his death. /. 5. 

And whereas delays muſt happen in bringing an action 
upon ſuch covenant for maintenance as aforeſaid ; It is 
enaCted, that in caſe any ſuch original maſter, or maſter 
appointed by virtue of this act as aforeſaid, ſhall, during the 
term of any ſuch pariſh apprenticeſhip as aforeſaid, or the 
executors or adminiſtrators of ſuch maſter, or any of them, 

having aſſets, ſhall during three calendar monthslas afore- 


ſaid, refuſe or neglect to maintain and provide for apy 


ſuch apprentice. according to the terms of ſuch covenant; 
two juſtices, on complaint of ſuch apprentice, or of the 


churchwardens and overſeers of ſuch place, may levy by 


diſtreſs of the perſonal eſtate or aſſets and effects of ſuch 
maſter, ſuch ſum as ſhall be neceſſary for the maintenance 
and cloathing of ſuch apprentice; and as thall alſo be ne- 
_ ceflary to reimburſe to the churchwardens and overſeers 


any ſum that ſhall have been en MEA bythem 


tor that purpoſe. /. 6. 


ATI, Apprenti res ſetting up. their trades. 


By the common law, no man may be prohibited to 
work in any lawful trade, or in more trades than one, at 
his . 11 Co. 53. 
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Apprentices. 
$0 that Wim an act of parliament 1 no man may be 
reſtrained, either to work in any lawful trade, or to 2 


divers miſteries or trades; therefore an act of parliament 
made to reſtrain any perſon herein, muſt be taken ſtrictly 


and not favourably as acts made in affirmance of the com- 


mon law. | 
The reſtraining clauſe in the ſtatute of 5 Fl. c. 4. is as 
follows: It ſhall not be laauful to any perſon, to ſet up, occupy, 


ie or exerciſe, any craft, miſtery or occupation now uſed or 


occupied avithin the realm of England or Wales, except he 

bull have been brought up therein feven years at the leaſt as an 
apprentice by this flatule, nor to ſet any perſon on work therein, 
except he ſpall have been apprentice as aforeſaid, or elſe having 


ſerved as an apprentice zuill become a journeyman, or hired by 


the year ; on pain of 40S. a month, half to the king, and half” 


to him that ſhall fue in the ſeſſions, or other court of record ; or 
rf it is in a town corporate, then to be di poſed 9 as other fines 
by the charter. f. 31. 


I [ball not be lawful] This is a . clauſe, and no 


one ſhall exerciſe a trade againſt it, unleſs by virtue of a 


cuſtom, as the widows-of tradeſmen, who by cuſtom carry 
on the trade of their huſbands, which the court held not 


to be within this ſtatute, 2 Salk. 610. 


To any perſon] But by the 15 C. 2. c. 15. Hemp work- 
ers of all kinds, net makers, and makers of tapeſtry hang- 


ings are excepted; who may ſet up without having ſerved 


feven years. 
And by 3 G. 3. e. 8. All officers, mariners, and ſol- 


diers, who have been employed in his majeſty's ſervice, 


and not deſerted, may exerciſe tuch trades as they are apt 
for, in any town or place. 
And by 687 W. c. 17. An apprentice diſcovering 


: two offenders guilty of coining, ſo as they be convicted, 


{ha]l be deemed a freeman, and may exerciſe his trade as 
if he had ſerved out his time. , 12. 


To ſet up, occupy, uſe, or exerciſe] T. 9G. 3. Beach and 
Turner. On an action brought for exerciſing a trade, 
without having ſerved an apprenticeſhip, it appeared 
that the defendant was only a journeyman, And the 


queſtion was, whether the ſtatute extends to journeymen, 


or only to maſters ? By the court The flatute was meant 
to prevent maſters only from ſetting up trades, and did not 
intend to give a penalty againſt both. There is great 


difterence between ſetting up a trade and working in it: 
A man 
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A man may work in it, by doing a very trifling part. A 


journeyman doth not exerciſe the trade upon his own ac- 


unt, but for his maſter. Burr. Mans. 2449. 


And it is not material, as to the maſter, that the jour- 
neyman hath ſerved ſeven years; for if the maſter himſelf 


hath not ſerved ſeven years, he is reſtrained by the ſtatute 
to work as a trader, either by himfelt.g 


mf ochers; for the 
intent of the act is, to annex the beneſit᷑ of trade to ſuch 
as underwent the hardſhip of learning it, thereby to en- 
courage labour in youth: And few Would undergo the 
trouble of being apprentices, if they might employ others 


to work for them, T. 3 W. Hobbs and Young. 2 Salk. 


610. oy 
If a man uſe the trade of at 


\ 


low chandler, baker, 


brewer, or any other lawful trade, or manual occupation, 
for his own ule, or for the uſe of his family, without ſell- 


ing any for lucre and gain, he may lawfully do it ; but 
he cannot retain an apprentiee therein; but he may hire 
one to be his ſervant, who 1s ſkilful in that trade or occu- 


| Pation. 8 Co. 129. 


In like manner, a perſon brought up to the trade may 
take a partner, who hath not ſerved an apprenticeſhip to 
the trade, provided the partner ſhare only in the profits or 
loſs of the buſineſs, and do not actually exerciſe the trade. 
As in the caſe of Reynard and Chaſe, M. 30 G. 2. An 
action of debt was brought againſt Chaſe, for a penalty on 


the act, for exerciſing the trade of a brewer, without hav- 


ing ſerved an apprenticeſhip. On a ſpecial verdict, it was 


ſtated, that the defendant Chaje and one Coxe were partners 


in the trade; that the trade was carried on, and had been 
for four years carried on, in their joint names; that Coxe 
did ſerve an apprenticeſhip to the trade, but Chaſe never 


did; and that Coxe is a working brewer, and was paid a 


falary for his labour, which ſalary was always deducted, 


and allowed to him previous to a diviſion of the profits ; 


and the entries,at the exciſe office were in their joint 


names: but that the defendant % Chaſe never exerciſed 


the trade himſelf (which was wholly managed and carried 
on by Coe); but only ſhared the profits, and ſtood the 


riſques of the partnerſhip, The queſtion was, whether 


the deſendant Fohn Chaſe is within the act, upon this ſpe- 
cial finding? — By L. Mansfield Ch. J. The defendant 
is to ſhare the profits with Coxe, in moieties ; and is liable 


to the debts of the partnerſhip : But it is expreſsly found, 
that during all the time charged, he never acted in or exer- 


cilgd the trade. He was not, by the terms of his agree- 
| - ment, 
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ment, to act in the trade. The other partner was to do 
the whole, and had a particular ſalary on that account. 
It is not found, that either Coxe, or any ſervant under him, 
was ſet to work by Chaſe; nor that Chaſe did any act what- 
ever of exerciſing the trade; he was only concerned in the 
profits. Now though this may be, to ſome purpoſes, ex- 
erciſing a trade in reſpect of third perſons who deal with 
the partnerſhip as creditors, and within the meaning of 


the ſtatutes concerning bankrupts; yet the preſent queſtion 


is, whether it be exerciſing a trade contrary to this act? 
In the argument of this cauſe it hath been well obſerved, 
that this is a penal law; that it is in reſtraint of natural 


right; that it is contrary to the general right, given by the 
common law of this kingdom. To which I will add, that 


the policy on which the act was made, is, from experience, 
become doubtful. Bad and unfkilful workmen are rarely 
proſecuted. This act was made early in the reign of queen 
Elizabeth. Afterwards, when the great number of manu- 
facturers, who took refuge in England from the duke of 
Alva's perſecution, had brought trade and commerce with 
them, and enlarged our notions ; the reſtraint introduced 
by this law was thought unfavourable, and the judges by 
a liberal interpretation, have extended the qualifications for 


exerciſing the trade much beyond the letter of it, and con- 


fined the penalty and prohibition to caſes precifely within 
the expreſs letter. Let us conſider whether the preſent 
caſe be within the letter, or even the meaning of this act. 


The general policy of the act was to have trades carried 


on, by perſons who had ſkill in them. Now here, the 


perſonal ſkill of the defendant makes no real difference in 


the cafe, For the perſon who is {kilful acts every thing, 
and receives no direction from this man: He neither did, 


nor was to interfere. The cafe of Hobbs and Young is not 


parallel. There, the defendant, a fingle man, directed 


the whole trade; was the maſter ; and directed all the ſer- 
vants. As between maſter and ſervant, no doubt, it is 

the maſter who carries on the trade, and not the ſervant. 
But in Hobbs and Young there was no partnerſhip 3 nor 
(what is the diſtinguiſhing character in the preſent cafe) 


a mere naked ſharing of the profits, and riſquing a pro- 
portion of the lofs ; without his acting or directing at all, 

in any manner whatſoever. In many conſiderable under- 
takings, it is abſolutely neceſſary to take in perſons as part- 


ners to ſhare the profits and riſque the loſs. And the 


general uſage and praQtice of mankind ought to have 
weight i in determinations of this ſort, affecting trade and 
commerce, 
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commerce, and the manner of carrying them on. It is 
notorious that. many partnerſhips are entered into, upon 
the foundation of one partner contributing induſtry and 
ſkill; and the other, money. Many great breweries and 
other trades have been carried on, for the, benefit of in- 


fants and refiduarylegatees, under the direction of the 


court of chancery: Now if the plaintiff's conſtruction 
was to hold, the whole direction and decree of the court 
of chancery. was conttary to law, and to an expreſs act of 
parliament. So it is likewiſe praCtiſed in other great 


trades, The late Mr: Child directed his buſineſs of a banker 
to be carried on for the benefit of his children and other: 


perſons. Many other inſtances might be mentioned. It 
would introduce the utmoſt confufion in affairs of trade 
and commerce, if this conſtruction ſhould prevail. On 
the other hand, I ſee no inconvenience. It is exactly the 


Tame thing as to trade, in every particular; whether this 


partner has or has not ſerved an apprenticeſhip. There- 
fore I think the defendant not liable to the penalty of the 


ſtatute, - The other three juſtices concurred. And judg- 


ment was given for the defendant. Burr. Mansf. 2. 
Any craft, miſtery or occupation] T. 3 G. 3. French and 

Adams, An action of debt was brought upon the ſtatute 

againſt the defendant for exerciſing the trade of a carpenter, 


he not having ſerved an apprenticeſhip to that trade. It ap- 


peared, that the defendant had worked or ſerved as a ſervant 
for ſeven years in the trade of a glazier, and for ſome time 


afterwards exerciſed that trade as a maſter; that afterwards : 


he exerciſed the trade of a carpenter for the ſpace of mine 
years, and it was proved that he well underſtood that trade. 


It was objected, that the defendant being originally bred 
up to the trade of a glazier, he could not follow two 
trades both glazier and carpenter; and whether he could 
or not? was the queſtion reſerved for the conſideration of 
the court. —By the court: All the judges df England at a 


meeting lately refolved, that if any man as a maſter had 
exerciſed and followed any trade as a maſter without in- 
terruption or impediment for the term of ſeven years, he 


was not liable to be ſued or proſecuted on the ftatute of 


5 El.; alſo if a man hath followed two or more different 
trades for the term of ſeven years or more, he ſhall not be 


hable to be proſecuted on this ſtatute. There is no law 
againſt one man's following ſeveral trades at thisday. There 
was an ancient ſtatute, 37 Ed. 3. c. 6. that artificers or 


handicraftſmen ſhould uſe but one miſtery, and that none 


mould uſe any miſtery but that which he had before that 
5 OR: time 
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time choſen and uſed. But this reſtraint of trade and traf- 


fick was immediately found prejudicial to the public, and 


therefore at the next parliament it was enaCted, that all 
people ſhould be as free as they were at any time before 
the ſaid ordinance. And L. Coke obſerves, that acts of 
parliament made againſt the freedom of trade never live 
long. Without the leaſt doubt a man may follow twenty 
trades, if he has worked at or followed each trade ſeven 
years. Mr. Harriſon of Red Lion Square ſerved an ap- 
prenticeſhip to the trade of a carpenter, but for 26 years 
paſt he has teen a <vatchmaker; and tho he never ſerved as 
an apprentice to the trade of a watchmaker, is the beſt 
maker of time pieces.in the world, and the parliament has 
given him a large ſum of money towards finding out the 


longitude by the help of his watches or time meaſures : 
And ſhall this man be hindered from making watches, and 
exerciſing the trade of a carpenter alſo if he pleaſes? And 


by the whole court in the preſent caſe, judgment was 
given for the defendant. 2 Wilſon, 168. 


New uſed] That is, on the 12th of Jan. 1562, when 
that parliament began; and this reſtraint ſhall not extend 


any further than the words do expreſsly direct, and there- 


fore not to new arts and miſteries ſince invented. 2 Koll. 
Rep. 10. 1 Ventr. 326. 346. 


Within the realm of England and Wales] M. 1 0. 22 
K. and Lifter. Indiftment for uſing the trade of a dry ſalter, 


being a craft, miſtery, or occupation uſed in hig xingdom 


on the 12th day of Jan. in the 4th year of liz. Which 
the court held to be ill; for that the words in ig king- 
dom tie down the indictment to the kingdom of Great 


Britain, as it is at this day; whereas it ſhould have been 


in England or in England and Wales. 2 Sell. C. 160, 
Str. 788. 

H. 3 G. 2. K. and Monro. It was moved te Aua. uaſh an 
indictment for exerciſing the trade of a baker, he defend- 
ant not having ſerved a legal apprenticeſhip. The 
exception was, the trade was not laid to be uſed within the 
realm of England and Wales at the time of the act. But 
the court ſaid, the trade of a baker is within the words of 
the act; and no averment of the trade's being uſed at the 
time of the act is neceſſary, but where the trade only falls 
within the general concluſion of the clauſe at il. 1 Bar- 


nardiſt. 277. 
Except ef whe have been brought up therein Hoi years] 


E. 11 V. K. and Fox. Indictment for uſing the trade of 
Vol. LEES I 2 taylor, 
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— 2 taylor, not having ſerved ſeven years, was quaſhed, be- 


cauſe it is ſaid only, not having ſerved as an apprentice 


within England or Wales; for it may be he did fo beyond 
ſea, and 115 it were anywhere! it ſuffceth. 1 Salk. 67. 


As an apprentice] E. 5 An. ©, and Maddox. By the 
court Upon indictment on this ſtatute, in evidence we 
plow lowing the trade for ſeven years to be fufficient, 
without any binding, this being a hard law. 2 Salt. 613. 

T. 3G.2. K. and Morrice. On an indictment for 


exerciſing a trade, without having ſerved a legal ap- 


prenticeſhip; the defendant offered to give evidence of 
his. having exerciſed this trade for ſeven years, as being 


tantamount to his having ſerved an apprenticeſhip for 


that time. Eyre Ch. J. faid, that the caſes indeed had 


gone ſo far, as to allow a wife's living in the ſhop with 
her huſband for ſeven years to be equivalent to an appren- 


ticeſhip ; but he thought the preſent caſe not ſtrong enough 
to come up to the meaning of the ſtatute. Accordingly the 
evidence was diſallowed. 1 Barnard. 367, 

But in the cafe of Waller and Holten, at the aſſizes for 
Berkſhire, T. 33 G. 2. On an information againſt the de- 


Fendant for exerciſing the trade of a baker contrary to the 


Nature, it appeared in evidence that he had followed it 
twelve years, but never had been an apprentice, nor 
ſerved with aty-perfon as ſuch, On a caſe reſerved, Baron 


Adams, before whom it was tried, conſulted the eleven 


judges; who all joined with him in opinion, that exerci- 


bing a trade ſeven years, without any proſecution with 
effect, was a ſufficient qualification. Black. Rep. 233. 


| Nor to fet any perſon on work therein, 8 he ſpall have 
been apprentice as afore/aid] But by the 17 G. 3. c. 33. 
with reſpect to the counties of. idle, Effex, Surry, 
and Kent, for want of a ſufficient number of perſons who 
have ſerved apprenticcfþi,s to the trade of a dher, it ſhall 


be lawful for any perſon exerciſing that trade within any 


of the ſaid counties, to employ ſuch number of journey- 


men, ſervants, and labourers, as he ſhall have occaſion 
for, without incurring any penalty, + 


Dr elſe having ſerved as an apprentice, will Become a four- 
neyman] M. 26 C. 2. K. and Moor, The defendant was 
indicted for uling the trade of a weaver, not having ſerved 
as an apprentice ſeven years; the evidence was, he ſerved 


fix as an apprentice, and had fince as journeyman in the 


fame trade worked above that time : And by the court— 
The ſerving of ſeven years is ſufficient either way; and the 
defendant was found not Sullty. 3 Keb. 400. 
A. An 


Apprentices, 


A. An indenture' of a pariſh apprenice on 
43 El. c. 2. J. 1. 5 


Hs indenture made the day of - inthe 
year of our Lord —— WY A.B. 5 . 
thurchwardens, and E. F. and G. H. overſeers of the poor of 


the pariſh of in the county of , the one part, 
and A. M. of ——— in the ſaid pariſh, ſhoemaker, of the 
other part, witneſſeth, that the ſaid churchwardens ang o - 
e. of the poor, by and with the conſent of — % of 
his majeſty's juſtices of the peace for the ſuid county, develling 
* near to [or in] the faid pariſh of ——— one wheresf is of 
the quorum, have put, placed, and beund, and by theſe preſents 
do put, place, and bind A. P. a poor boy, whoſe parents 
B. P. and C. P. are not able to maintain him, of the age of 
heart, to be an apprentice with bim the ſaid A. M. 
aud as an apprentice with him the ſaid A. M. to dwell, from 
= the date of theſ+ preſents, until the ſaid A. P. fhall come to the 
= ge of —— years, Cor if a female, until the ſaid A. P. 
hall come to the age of —— years, or the time of her mar- 
riage, which ſhall jir/? zap ben, according to the features in ſuch 
dae made aud provided. By and during all which time and 
= term, the ſaid A. P. ſhall the ſaid A. M. his ſaid maſter well 
and faithfully ſerve in all ſuch lawful buſineſs as the ſaid A. P. 
Hall be put unto by the command of his ſaid maſter, according 
10 the power, wit, and ability of him the ſaid A. P. and ho- 
nioeſtly and obedicritly in all things ſhall behave hiniſelf towards 
Vi ſaid maſter, and honeſtly and orderly towards the reſt of the 
= family of the ſaid A. M. And the ſaid A. M. for his part, 
= for himſelf, his executors, and wat w doth hereby - 
| promiſe and covenant to and with the ſaid churchwardens and 
ovuerſeers of the poor, and every of them, their and every e 
their executors and adminiſtrators, and their and every e their 
1 ſucceſſors for the time being, and to and with the ſaid A.P. 
hat he the ſuid A.M. ball the faid A. P. in the craft, mi- 
== /tery, and occupation of a ee which he the ſaid A. M. 
= nw uſeth, after the beſt manner that he can or may, teach, 
= :in/lru8, and inform, or cauſe to be taught, infirufed, and in- 


3 


ee 


; * formed, as much as thereunto belongeth, or in any wiſe apper- 
} RE Zaineth, And that the faid A. M. Ball alſo find and allow 
; RE wnto the Haid. apprentice ſufficient meat, drink, epparel, waſhing, 
= ladging, and all other things needful or meet for an apprentice, 
- = during the term aforeſaid. In witneſs whereof the ſaid parties 
- = dave hereunto ſet their Bande and feats, the 4 and year firſt 


above written, 


a b Where 
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| Where the overſcers and maſter can agree, other 
covenants may be inſerted, according to ſuch agreement ; 
but if the maſter is to be compelled, it ſeemeth not ſafe 
to require more from him we the indenture than is above 


expreſſed. 


. 


B. Form of a proviſo to be added to he covenant 
for Maintenance. 


P ROVIDED always, that the faid laſt mentioned 
covenant on the part of the ſaid F. M. His executors and 
adminiſtrators, to be done and performed, ſbali continue and 
be in force for no longer time than for three calendar months 
ext after the death of the ſaid F. Ml. in cafe he the ſaid F. M. 
Hall happen to die during the continuance of ft ch apprentice- 
hip, according to the prouiſiont of an att paſſed in the thirty- 
fecond year of the rrigu of King George the third, iutitled, 
An act for the further e of pariſh apprentices. 


—— 


The aſſent of two juſtices, 


| 8 ta of bis majeſty c jeflices of the peace for 
| tbe Fr ues wed county of dwelling near to 
the abovementiuned parifh of ———— and one of rs of the quo- 
rum, do Hercby declare our aſſeut to the binding the abovenamed 
= A. P. an apprentice to the abovenamed A. M. according to the 
form aud effect of the abovewritten indenturr. Given under 
our bands the - day of, &C. 


C. Warrant to levy 101, for not receiving a poor 
_ apprentice ; on the ſtatute of 8 C9. 


Weſtmorland. To the conſtables of 
| WE RE 4 S A. B. and C. D. e eee e and 
8 E. F. and G. H. overſeers of the poor of the parif 
in the ſaid county, by the aſſent of Tis] ——— tao 


N ee. his mageſty's juſiices of the peace for the ſaid county dwells 
ng near to | or in] the ſaid pariſh of =— one whereof is 

F the quorum, did endeavour 10 bind A. P. a poor male child 

ef the ſaid pariſh, wheſe parents are not able to maintain him, 
apprentice to A.M. of = in the faid pariſh, taylor, and 

for that intent did prepare and duly perfect one pair & in- 


dentures purſiant to the We an fuch caſe made and 
grovidea, 


Apprentices. 


provided, which ſaid pair of indentures vas figned and 


confirmed by Cus] the ſaid two juſtices: And whereas the ſaid 


A. M. 7s duly convicted before us the fiſtices aforeſaid, as well 


' upon the oath of the ſaid A. B. or otheraiſe, for that he the 


aid A. M. hath refuſed, and doth refuſe to receive and pro- 


vide for the ſaid A. P. as an apprentice, and alſo to execute 
another part of the ſaid indentures, being duly tendred to him 
by the ſaid churchwardens and overſeers of the poor, whereby 


_ the ſaid A. M. hath forfeited the ſum of ten pounds: Theſe 


are therefore, in his ſaid majeſty's name, to require and com- 
mand you, to make diſtreſs of the goods and chattels of him the 


ſaid A. M. and if within the ſpace of [1x] days next after 


ſuch diffreſs by you made, the ſaid ſum of 101. together with 


reaſonable charges of taking and keeping the ſaid diftreſs, ſhall 
not be paid, that then you do {ell the ſaid goods and chattels fo 


by you diſtrained, and out of the money ariſing by ſuch ſale, 
pay the ſaid ſum of 101. to the overſeers of the poor of the 
ſaid pariſh of ——— where the ſaid offence ꝛuas committed, 
for the uſe of the poor of the ſaid pariſh ; returning the over- 
plus upon demand unto him the ſaid A. M. the reafonable 
charges of taking, keeping, and ſelling the faid diſtreſs being 
 thereout firſt dedufted. Herein fail you not. Given under our 
hands and feals the —— day of in the year 


Note ; as an appeal is given to the ſeſſions, againſt the 


appointment of an apprentice to be bound to any perſon 


as aforeſaid ; it is proper, either not to make out, or not 
to execute, the warrant of diſtreſs, until after the next 
ſeſſions. % en gg de 5 

And it is to be obſerved, that one precedent alone in 


this caſe is here inſerted, for brevity ſake, as being not 


in a matter of conſtant practice; but it is to be under- 
ſtood, in all ſuch like caſes, that there muſt firſt be a 
complaint or information in writing, then a ſummons of 
the party accuſed, or warrant as the caſe may be, and 
a hearing and determining of the cauſe, and conviction 


thereupon if the party ſhall be found to be guilty. But 


as the ſpecial fact muſt be the ſame throughout all the 


forms of proceedings, it is eaſy from one to frame all 


the reſt, 


Tg EE D. Summons 
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Apprentices, 


D. Summons of the maſter for miſuſing his 
e on * c. 4 


| Weſtmorland, To the conſtable Of — 


72 E REA 8 complaint and infor mation hath Ye mage 
unto me — — one of his majeſly's fuftices of the peace 


in and for the ſaid county, by A. P. apprentice to A. M. ef 


— in the ſaid county, /Pcemaker, that the ſaid A. M. 
bath miſuſed and evil intreated him the ſaid A. P. [by cruel 
puniſhment, and beating him the ſaid A. P. without juft cauſe, 


0 by not allowing Sato him [ufficient meat, drink, apparel, 


or as the caſe ſhall be]: The/e are therefore in his majeſty's 


name to command you to ſummon the ſaid A. M. to appear be- | 
fore me at the houſe of 


the 
in the afternoon 


| in the aid county, 012 
at the hour of 


day of 


of the fame day, to anſwer unto the ſaid complaint; and to be 


Jurther dealt with according to law. Herein fail you not. 
Given under my hand and ſeal the — day 5 &c. 


Note ; a ſummons, rather than a warrant, in all ſuch 
like caſes, between party and party, is generally molt 
eligible; yet in this caſe it ſeemeth, that a warrant is 
juſtifiable to apprehend the maſter, and bring him before 
the juſtice (eſpecially if he ſhall contemn the ſummons) z 
becauſe it is required, that he ſhall give ſecurity to the 
juſtice to appear at the ſeſſions, if he ſhall not conform to 

the Juice" s order in the premiſes. 


E. Summons of * apprentice on complains of 


the maſter; on the 5 El. c. 4 


Weſtmorland, To the conſtable Of — 
„„en E REA S complaint and information bath Ls made 


unto me — — one of his maße, y Juſlices of the peace. 
in and for the faid county, by A. M. of —— in the ſuid 


county, huſbandman, that A. P. now being an apprentice to him 


be ſaid A. M. is negligent, fixbborn, diſerderly {or as the 


caſe ſhall be], and doth not pts duty to him the faid A. M. his 
maſier ; Theſe are therefore to command you to ſum mon the ſaid 
A. P. to appear before me, at in the ſaid county, on 
Fe = — 5 4 at the hour 75 — 17 7he ajternzon of 
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Apprentices; 


the ſame day, to anſwer to the ſaid complaint, and to be further | 
dealt with according to laww. Herein fail not. Given under 


wh hand and feal the- Way 5 &e. 


. Order of diſcharge by four ate at the 
ſefliogs; on the 5 El. 4. 4. 35. 


Weſtmorland. A 7 a general quarter ſeſſions of the peace 
Holden at —— in and for the county 
aforeſaid, the — day of in the year of the 
reign of our lord George the Third, by the grace 0 of God of . 
Great Britain, Eronge, and Ireland. king, defender of the 
faith, and fo forth; Before Jul jon of our ſaid lord the 
king aſſigned to keep the peace in the ſaid county, and alſo to 
hear and determine divers felonies, treſpaſſes, and other miſge- 
meanors in the ſaid county . and of the quorum, dt is 
ordered as followeth : 
Upon the petition of A. P. appear fo A. M. 7 — 
in the ſaid county, huſeandman, to be relieved upon certain 
neglecis of the ſaid maſter in inſtructing him in his trade, and 
in miſufing and evil intrrating the ſaid npprentice by cruel pus 
niſhment Lor as the caſe (hall be]; ani the ſaid maſter ha vis 5 
libeꝛbiſe appeared upon his recognizance taken 27 Here ]. 
eſquire, one of the ſaid juſtices, to anſwer tb the complaint of, 
the ſaid petition, and Having proved nothing whereby to clear 
himſelf of the ſoid complaint ; but on the contrary, the ſail 
A. P. having given full proof of the truth of the ſaid complaint 
to the ſatisfation of the ſaid court: We therefore, whsſe bands 
and ſeals are hereunto ſet, being four of the ſaid juſtices, 
and of the quorum, do hereby order, pronounce, and declare, 
that the ſaid apprentice ſhall be, and is hereby diſcharged and 
freed from his ſaid apprenticehood: And this to be a final order 
bhetawixt the ſaid maſter and apprentice, any thing contained in 
their indentures of apprenticeſhip, or otheraviſe, to the contrary 
' notwith/landing. Given under our bands and ſeats the day and 
year firft oboue wr ittets 5 


G. Complaint of an apprentice to two juſtices 
againſt his maſter ;. on 20 G. 2. c. 19. 


Weſtmorland, TH E information and complaint of A. P. 

rentice to A. M. ff ——— i the 
Haid county, hu Sandman, exhibited before us two of his majeſly's 
» juſtices of the peace in and for the fant county, the — day 


of — in the &c. | 
i bo Oo. Who 


” 
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: K the 


prentice to A. M. of 
be the faid A. M. hath m fuſed and evil treated him the ſaid 


Apprentices. 


Who ſaith, that he the ſaid A.P. is an apprentice 
honed by indenture to A. M. r —— aforeſaid, huſ= 
bandman ; and that he the ſaid A. M. hath miſuſed and 
ill treated him the Jo apprentice, and 9 [as the 
caſeghall be}. 

A. P. 


Before us, 


K. P. 


* 


Hl. Summons of the maſter by two juſtice} on 


complaint of the apprentice; on the 20 6. 32 
c. "= . 


' Weſtmorland. | To the conſtable of 
WW E R EA $ information and complaint ang been 
made unto us to of his majeſly's Juftices of the 
pee in and for the ſaid county, by A. P. apprentice to A. M. 
in the ſaid county, huſbandman, that he the ſaid 


5 1 M. hath miſuſed and ill treated him the ſaid A. P. and 
| particularly [as the caſe ſhall be]: Theſe are therefore to re- 


quire you to ſummon the ſaid A. M. to appear before us "By 
in the ſaid coun 77 on 15e — day 


to anſwer unto the ſai information and complaint. And be you 
then there to certify what you ſhall have done in the execution 


hereof. Flerein fail you. not. Given under our hands and 


- day of in the year 


=& 


1. Diſcharge of an apprentice by two juſtices, on 
the maſter miſuſing him, by the 20G. c. 12 


3: 


Weſtmorland. n. E RE As complaint bath been made 


before us two of his majeſty's 
juſtices of the peace in and for the ſaid county, by A. P. ap- 


in the ſaid county, taylor, that 


apprentice, and particularly Cas the caſe ſhall be]: Aud 


 avhereas the ſaid A. M. hath appeared before us in purſuance 
f our ſummons to that purpoſe, but hath not cleared himſelf | 
F and from the ſaid accuſation and complaint, but on the con- 
zrary the faid A. P. hath made full proof of the truth thereef 


ove. ws upon cath ; We therefore by theſe "wy do diſcharge 


him 


Apprentices, 1217 


him the ſaid A. P. of and from his apprenticeſhip to the ſaid 
A. M. any thing in the indenture of apprenticeſhip made be- 


' tawixt them, or otherwiſe howſoever, to the contrary notwith= 
flanding.” Given under our hands and ſeals the day 
&c. 
oh [Or, And whereas it hath been duly proved before Ur; as: 
avell upon the oath of A. C. conſtable of —— aforeſaid, as 
otherwiſe, that he the ſaid A. C. did duly ſammon the ſaid 
A. M. 10 appear before us at a reaſonable 15 in the ſaid ſum- 
mons mentioned and ſpecified ; but notwithſtanding the ſame, he 
the ſaid A. M. hath not appeared before us according to fuch 
ummons: We therefore having duly examined into the matter of 
the ſaid, complaint, and the truth thereof having been TY | 


proves before us upon oath, do di barge, Kc. ] 


: K. Complaint to two jultices of the maſter againſt 
his apprentice; on the 20 G. 2. c. 19. /, 4. 


Weſtmorland. TE E complaint and information of A.M. 
— in the ſaid county, huſband= 

man, taken and ale on oath before us tuo of his ma- 

Jeſty's juſtices of the peace in and for the faid county, the 

day of —— Who ſaith, that A. P. apprentice by indenture ts 

him the ſaid A. M. hath in the ſervice of his apprenticeſhip 

been guilty of ſeveral miſdemeanors, miſcarriages and ill be- 
Haviour, towards him the faid A. M. and AE INMY [as the I 


caſe ſhall be]. 
A. M. 


: Peſore us, 


. 
K. P. 


LL Warrant for a diſorderly apprentice, by two 
juſtices; on the aforeſaid. complaint, by the 


20 C. 2. c. 19. fe 4. 


. 


| Weſtmorland. | To the conſtable of— 


E | WW ER EAS cath hath been made before # 16 — 
3 B tavo of his majeſly's juftices of the peace in and for the 
„ ſaid county, by A. M. of -— in the ſaid county, huſband 
= man, that A. P. apprentice to the ſaid R. M. hath com- 
mitted divers miſdemeanors againſt the ſaid A. M. his maſter, 


and e [as the caſe ſhall bel: Theſe are therefore to 
4 require 


128 


Weſtmorland. 


575 E R FAS complaint hath been made before us. 


faid county, upon the oath of A. M. of 
county, huſbandman, that A. P. apprentice of the ſaid A. M. 


g * 


Apprentices. 
require you forthwith to apprehend the Jes A. P. and bring 
him before us, to anſwer unto the ſaid complaint, and to be deal? 


1 according to law : And you are to give notice to the ſaid 


A.M. that he appear before us at the ſame time, to make good 
rhe ſaid complaint, Giren 22 55 our hands and feats Kc. 


M. Commitment of an Napp to the Lov of 


correction, on complaint of his matter, by two 
Juſtices z on the 20 G. 2. c. 19. J. 4. 


To the conſtable of in the ſaid 
county, and to the keeper of the houſe 
of correction at — in the ſaid 
county. | 


42 of his majeſty's juſtices of the peace in and for the 
in the ſaid 


Zath committed divers miſdemeanors againſt him the ſaid A. M. 
his maſter, and particularly [as the caſe ſhall be]: And 


deren upon examination thereof, and upon hearing the alle 
gations of bath partres, having come before us for that purpcſe, 
and i Co due confuleration had thereof, it manifeſtly appears to 


1 that he the ſaid A. P. is guilty of the premiſes fo charged 
againſt him as aforeſaid: Ie do therefore hereby command yore 


the faid conſtable, to take and convey the ſaid A. P. to the faid 
houſe of correction, and to deliver him to the ſaid keeper thereof, 


together with this warrant : And we do hereby command you 


the ſuid keeper of the ſaid houſe of correction, to receive the ſaid 
A. P. into your cuflody in the ſaid houſe of correction, there to 


remain and be corrected, and held to hard labour for the ae 


9 


Eiven under our bands and feats, the — 


day, &c. 


N. Diſcharge of an apprentice by two juſtices, 
on complaint of the maſter ; by 20 C. 2. c. 19. 


„ 
Weſtmorland. 7 E RE 48 complaint, &c. (as in 
the laſt precedent) —— He do 
therefore by theſe preſents diſcharge the faid A. P. from his 


| appr entice/bip to the feud A. M. any thing in any indenture or 
irdentures apprenticeſbip betwixt them, or atherawiſe, 10 the 
e wot with Banding. on wa &c. 


0. Aſſigu- 


8 


Apprentices, 

7 0. Aſſignment of an apprentice: 

5 FO all to whom theſe preſents ſhall come: I A. M. 
33 ſend greeting. Whereas my apprentice A. P. 
hath divers years yet to come and unexpired of his apprentice- 


ſhip, to wit, evhole years from the — day of 
— 70 laſt paſt, as by his indenture of apprenticeſhip to 


me ſealed doth appear: Now know ye, that I the ſaid A. M. 


for divers good cauſes and confiderations me hereunto moving, 
have given, granted, aſſigned, and ſet over, and by theſe pre- 
ſents do fully and abſolutely give, grant, aſſign, and ſet over, 
unto A. S. of ——, all fuch right, title, duty, term of years 
to come, ſervice and demand whatſoever, which 1 the ſaid 
A. M. have in ar to the ſaid A. P. or which I may or ought 
o Have in him by force and virtue of the ſaid indenture of ap- 

prenticeſhip, And moreover, I the ſaid A. M. do by theſe pre- 


ſents covenant, promiſe, and agree to and with the ſaid A. S. 


his executors and adminiſtrators, that notwithflanding any thing 
by me the ſaid A. M. to be done to the contrary, the ſaid A. P. 
Shall, during the ſaid term of — years, well and truly ferve 


the ſaid A. S. as his maſter, and his commandments lawful and 


honeſt ſhall do, and from his ſervice ſhall not abſent himſelf du- 
ring the ſaid term. Provided, that the ſaid A. S. ſhall abel! 


intreat and uſe him the ſaid A. P. and him the ſaid A. P. in 
| the craft, miſtery, and occupation of a —— which he the ſaid 
A. S. now uſeth, after the beſt manner that he can or may, 
ſhall teach, inſtruct, and inform, or cauſe to be taught, in- 
ſtructed, and informed, as much as thereunto belongeth, or in 
any aviſe appertaineth, and ſhall alſo during the ſame term find 
and allow unto the ſaid A. P. ſufficient meat, drink, apparel, 
evaſhing, lodging, and all other things needful or meet for an 
apprentice. In witneſs, &c. | | 


P. Form of the order of two Juſtices, directing 


a pariſh apprentice to continue with the widow 
(or as the caſe may be) of his deceaſed maſter. 


County of I 777IHEREAS F. M. within named, 
Weſtmorland. late of the pariſh of Orton, in the ſaid 
county, died on the day of —— being within three calendar 


months now laſt paſt, awe, two of his majeſty's guftices of the 
Peace for the county aforeſaid, whoſe names are hereunto ſub= 
ſeribed, on the application and at the requeſt of A. M. widow 


; 


being part of the family of the ſaid F. N. at the time of his 


death, 


(or as the caſe may be} be faid F. M. living with and 


123 


124 Apprentices, 
death, do hereby order and direct, that A.P. the apprentice 
within named, who Twas in the ſervice and actual employ- 
ment of the faid F. M. at the time of his death, ſball ſerve he 
 faid A. M. as ſuch apprentice, for the refidue of the term of 
| ſuch apprenticeſhip within mentioned, according to the provi- 
frons of an af paſſed in the ehirty-ſecond gear of the reign of 
king George the third, intitled, An act for the further re- 
gulation of pariſh apprentices. 1. ttneſs our hands this 
| day o 
I, the abovenamed A. M. ds hereby declare, that the above 
order is made at my requg eft, and at I do accept the ſaid 
A. P. as my apprentice, according to the terms and cove- 
 nants contained in the ſaid indenture, and according to the 
Proviſions of the ſaid aft, Witneſs "7 hand 7 day and your 
| above vo ritten. 


* Form of the like order by a ſeparate 


inſtrument. 


5 cb of u. REAS it appears wnto us, ive 
Weſtmorland. of his majeſty's juſtices of the peace for 
the ſaid county, that A. P. was bound an apprentice by the 
churchwardens and overſeers of the poor of the pariſh of Orton 

70 F. M. late F the ſaid pariſh of Orden, and that the ſaid 

F. M. died on 16e — day of — „ being awithin three 
calendar months now laff . Mews ave the ſaid tawo puſtices, 
en the application, and at the requeſt, Sc. {then to the end 
as before, mutatis mutand1s). | 
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R. Form of the aſſignment of eh a pariſh 
apprentice, with the conſent of two juſtices, by 
indorſement on the indenture or counterpart. 


en 
County of BE it remembered, that the within named 
Weſtmorland. M. by PS; with the conſent and 
epprobation of J. P. and K. P. 2 of his mapeſly's juſtices 
of the peace for the faid county, whoſe names are ſubſcribed to 
the conſent here under written, . doth hereby aſſign A. P. the 
nfprentice within named, unto N. M. to ſerve him during the 
reſidue of the term within mentioned ; and that pe the ſaid 
N. M. doth hereby agree to accept and take the ſaid A.P. as 
an apprentice for the reſrdue of the ſaid term, and doth + 
hereby acknowledge himſelf, his executors and adminiftrators, 
[1 to be bound by the agreements and covenants within mentioned 
|! f en the part of the e F. M. to be done and performed, 


1 acc erding 


Apprentices, 
according to the true intent and meaning thereof, nd pu rſuant 


to the proviſions of an act paſſed in the thirty-ſecond year of the 
reign of George the third, intitled, An act for the further 
regulation of pariſh apprentices. In witneſs whereof we 


the ſaid F. M. and N. M. have hereunto ſet our hands, this 
day of 

We, two of his majeſty s juſtices of the peace above meu- 
tioned, do conſent thereto, M, an our hands, 151 


4 —— "1 


+ Form of che like t by a ſeparaze 
| Inſtrument. 


County of . 8 it appears unto us J. P. 
Weſtmorland. and K. P. tao of his majeſty's juſtices . 
the peace for the ſaid county, whoſe names are ſubſcribed to 
the conſent here under written, that A. P. avas bound an a 

prentice by the churchwardens and overſeers of the poor of the 
pariſh of Orton t F. M. of the fame part fo of Orton, by in- 
denture bearing date on or about the day of 
until the ſaid A. P. fhould attain his age of taventy-one years. 
Now be it remembered that the ſaid F. M. by and with the 
conſent, & c. and ſo to the end as before, mutatis mu- 
tandis]. 


Approver. 


AN approver (probator) is a perſon indicted of treaſon 
or felony, and in priſon for the fame, who upon his 
arraignment, before any plea pleaded, doth confeſs the in- 
dictment, and takes a corporal oath to reveal all treaſons 
and felonies that he knoweth of, and therefore prays a 
coroner, before whom he is to enter his appeal or accu- 
ſation, againſt thoſe that are partners in the crime con- 
| tained in the indictment. 3 ff. 129. ” 
This accuſation of himſelf, and oath, makes his accu- 
fation of another perſon of the ſame crime, to amount to 
n indictment; and if his partners are convicted, he ſhall 
1 2 his pardon. of coutſe. . 1nft. 20 13G | : 5 
u 


126 3 Approper. 
; But juſtices of the peace cannot take cognizance heres 
of, becauſe they have no authority by their commilkort 
to "aſſign a coroner. 3 Inf. 130. 
And befides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method of 
late hath been ſeldom practiſed: And in many caſes we 
have what ſeems to amount to the ſame, by ſtatute; where 


pardon i is aſſured to offenders, on diſcovering and conviet= 
ing their W 
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Arbitration. See Award. 


Armorial Bearings. 


Perſons to enter BY 38 G. 3. 4. 53. from 24th June 1798, every perſon 
their names and A uſing or wearing any armorial bearing or enſign, by 
take out cerifi- hatever name. called, or who ſhall be poſſeſſed of a 


cates, carriage, or ſeal, or plate, or other article on which th 
ſame thall be painted, marked, engraved, or affixed, ſhall 
| ND previoully enter his name, and take out 2 certificate ans 
„ nually, in manner following: 
5 8 . ä 1 Fe ” of 4. d. 
Duty. Upon every piece of vellum or parchment, | 


or ſheet or piece of paper upon which any 
certificate iflued to any perſon keeping a 
coach or other @arriage, upon which any 
duty-under the management of the com- 
miſſioners for the affairs of taxes is charge- 
able, and on which ſuch armorial bearing 
or enſign fhall be painted, marked, or 
affixed, "ſhall be written; there ſhall BE. 
charged a ſtamp duty of = - - 2 2 0 
And upon ſuch certificate iflued' to any perſon 
not keeping any fuch carriage, who ſhall be 
Charged to the duties on inhabited houſes, 
or on houſes, windows, or W, * an act 5 
of this ſeſloen I 
And upon ſuch certificate ſued to any Ferien Tn 
not, keeping. any ſuch carriage, nor being 
charged to ſuch houſe or window duty - 010 6 


0 be under the, Which aid duties are to i PR the management of 


eee of R 
8 the commiſſioners for amps fe 3. 


And 
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mate; with the day, month, and yea 
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And for the greater convenience in paying the ſaid Commiſſioners to 


int off 
duties, the ſtamp officers ſhall appoint offices and places KL I Sg 


and places to re- 
within ten miles from the head office; elſewhere, the ceive names, &cs 


head diſtributors of ſtamps, with the conſent of the ſaid 
commiſſioners, may appoint" in every county or place 
one or more ſuch offices and places, to receive an account 


of the names and places of abode of perſons liable to the 


ſaid je rhpengn their reſpective limits and diviſions; 
which o 


s and places ſhall be kept open on ſuch dayͤs 
and during ſuch periods of the year. as the ſaid commiſ- 
ſioners ſhall ditect; which directions, and the ſituation guck places to be 
of ſuch offices and places, ſhall be advertiſed in ſome adveriſcd, 


_ newſpaper uſually circulated in the neighbourhood, with 


the names of the othcers appointed to ſuperintend the 


ſame. / 4- 
And every perſon liable to any of the ſaid duties ſhall Perſms Hebie to 
make entry as aforeſaid, by delivering into ſuch head office, ty to nike 


or ſuch other office appointed as aforeſaid, an account in 
_ writing containing his name and place 'of abode, and 
whether chargeable for a coach or other like carriage, or 
to the duties on inhabited houſes, or on houſes, windows, 


or 2 lodger or in- 


of delivering i in 
tle fame; and ſuch commiſlioners or diſtributors, or their 5nd to take out 


deputies, or perſons appointed as aforeſaid, ſhall there- c=tilicates. 
upon and upon payment of the duty, iffue a certificate 


and lights, or is one of the family, 


made out and ſtamped according to a form inſerted 1 in 


the $23. + $-.- 
And every certificate ſhall ceaſe ON 24th June after Commencemen: 
the ſame ſhall have been iſſued; and if taken out within aud determina- 
ER | tion of certift- 
wo months after the 24th e 1798 for the year end- 


Cates. 
ing 24th June 1799, or in any ſubſequent year for the 
year in Which the fame ſhall be iſſued, {hail be in force 


until and upon the 24th of une then next following, | 


and ſhall commence from the date thereof; and, if taken 
out for any year { lubſequent to the year in which the ſame 
Mall be iſſued, ſhall commence from 24th Fuze then next 
enſuing, and continue until and upon the 24th June in 
the ſucceeding year. /. 6. 
And the faid commiſſioners ſhall prepare books 1 to 
which certificates hall be printed in blank, and counter- prepare books 


parts thereof; in which the names, places of abode, an con'aining certis 
_ deſcription. of the perſons to whom the ſame ſhall be 


ficates, ce. 


;Tued, are to be inſerted, and each perſon ſhall have one 
cut off indentwiſe from the counterpart and delivered to 
him on payment of the duty, without fee. /. 7. 


% ; 
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Diſtributors to 
xeturn books of 
certificates to the 
commiſſioners, 


and liſts to be 
made out. 


Armortal Bearings. 


And the ſaid diſtributors and officers ſhall, when re- 
quired by the ſaid commiſſioners, return the laid books 
whefefrom ſuch certificates have been cut to the head 
office; and ſuch commiſſioners ſhall cauſe a correct liſt 
in alphabetical order to be made out yearly, of every 
perſon who ſhall have obtained certificates as aforeſaid, 
and ſhall tranſmir a copy thereof to ſuch of their officers 
as they ſhall approve, which ſhall be open for inſpection 
to any perſon at all ſeaſonable hours, paying 6 d. and no 


more, and copies thereof ſhall be delivered, certified, and 


Penalty on offi- 
cers for negle@ 
of duty. 


Application of 
penalties, 


ſigned by ſuch officers if demanded, on the payment of 3d. 
unleſs the ſame ſhall contain the entries of two or more 
perſons, in which caſe there ſhall be paid 6d. for every 


two perſons ; which ſhall be allowed as legal evidence of 


a certificate having been obtained; and ſuch copy may 
be required by any juſtice before whom any proſecution 
ſhall be depending, to be delivered gratis, on notice in 
writing being left at the office of ſuch commiſſioners, or 
officers in the county where ſuch certyicate Has been 
granted. /. 8. 

And if any officer appointed as aforeſaid ſhall ne glect 
to perform his duty, or commit, or ſuffer to be og 
mitted any undue or fraudulent practice in the execution 
of ſuch office, he ſhall, on conviction, forfeit 30 J. /ig. 
All penalties h ereby impoſed, (except otherwiſe di- 


rected, ) if ſued for in three calendar months, ſhall go half 
to the king, and half with full coſts, to the perſon who 


ſhall ſue; if after three months the whole {hall go the 


king. 7 10, It. 


Power of the 
juitices, 


neſs, or otherwiſe as the caſe may require, may give 


Provided always, that any neighbouring juſtice may 


hear and determine any offence againſt this act where 


the penalty does not exceed 20 l. who on complaint 
within three calendar months may ſummon the party ac- 
cuſed, giving to each party three days notice, and alſo 
the witneſſes, and may examine into the matter of fact; 
and upon proof, by confeſſion, or the oath of one wit- 


judgment or ſentence for the penalty or forfeiture, to be 


15 applied half to the poor and half to the informer; and 


may levy the ſame by diſtreſs and ſale of the goods of 
the offender (if not redeemed within ſix days); and where 


ſufficient diſtreſs cannot be found, ſuch offender may be 


committed to priſon for not exceeding ſix nor leſs than 


three calendar months, unleſs duch penalty be ſooner | 


paid. 7. I 2os 


And. 
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And if either party find themſelves aggrieved, they Apreal. 


may, upon giving ſecurity to the amount of ſuch penalty, 


together with ſuch coſts as may be awarded, appeal to 


the next ſeſſions which ſhall happen fourteen days next 
aſter ſuch conviction, and of which appeal reaſonable 
notice ſhall be given, who may ſummon and examine 
witneſſes upon oath, and finally hear and determine 


the ſame; and in caſe the judgment of ſuch juſtice be 
affirmed, ſuch ſeſſions may award ſuch coſts to be paid 


by the perſon appealing as to them ſhall ſeem meet. 
o 12. 5 | | : | 
Provided alſo, that if the party accuſed, in uſing or 


wearing any armorial bearings or enligns without ſuch 


certificate as aforeſaid, ſhall inſiſt in his excuſe before 


ſuch juſtice, that he has obtained a certificate elſewhere, 


and ſhall on oath ſet forth the county or place, and time 
of obtaining the ſame, ſuch juſtice may adjourn the 
hearing to a future time according to his diſcretion, that 


the party accuſed may produce his certificate; and, if at 


the end of the time fo allowed, he {hall not produce ſuch 


certificate, or entry, or copy as aforeſaid, ſuch juſtice - 
ſhall proceed to the hearing and determination thereof as 


before directed. Id. e 


Y 


Provided nevertheleſs, that ſuch juſtice where he ſhall 


ſee cauſe, may mitigate any ſuch penalties as he ſhall think 


fit, ſo as not to reduce the ſame lower than one moiety 


thereof, over and above the colts. Id. 
And ſuch diſtributors and officers ſhall, within ſix 
weeks after the receipt of the copy of ſuch lit, make out 


a liſt of every perſon named therein, for each city, town, 


pariſh, and place within fuch county or place, and 
within ſeven days cauſe the ſame to be tranſmitted to the 


churchwardens or overſeers, conſtable, or other peace 


officer of ſuch city, town, pariſh, or place, or one of 


them, who ſhall, within three days after the receipt 


thereof, cauſe a copy thereof to be affixed on the church 
or chapel doors, and market crofs (if any) of ſuch city, 


Penalties may be 
mitigated, 


Liſts to be af xd 
vn the church 
door and market 
Ciolss 


town, pariſh, or place, and if ſuch place have no church 


adjoining pariſh, and ſhall replace the fame for four 
weeks next enſuing as often as is neceſſary. /. 13. 
And if any perſon ſhall wilfully tear, deface, or re- 


move any ſuch copy ſo affixed within ſuch four weeks, 
he ſhall, for every ſuch offence, forfeit 40 8s. on convic- 


or Chapel, then on the church or chapel door of the next 


De facing ſuch 
liſts. 


tion before a magiltrate as herein directed; one moiety 


thereof to go to ſuch churchwardens or overſecrs, con- 


Vo. 7 
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ſtable, or other peace officer, and the other moiety to 


the informer. /. 13. 
Penalty for uſing And if any perſon ſhall uſe or wear any armorial bear- 
OR ing or enſign, by whatever name called, or ſhall be poſ- 
e ſeſſed of, or uſe any carriage, or ſeal, or plate, or other 
| article on which the ſame ſhall be painted, marked, en- 
graved, or afhxed, without having ſuch certificate as 
aforeſaid, he ſhall forfeit a0 1, 7.14: 


Penalty for ſell- And if any perſon having obtained any ſuch certificate 


ing or transferring ſhall afterwards ſell, transfer, aſſign, or deliver the ſame 


ct any other perſon, with intent to be fraudulently made 


uſe of; or ſhall fraudulently nſe the ſame in order to 


evade the duty, he ſhall forfeit 30 I. Id. 


| Perſons coming Provided, that no perſon who ſhall- come into this 


from foreign kingdom from foreign parts, ſhall be required to obtain 

os his certificate before twenty-one days after his arrival, 
the proof of ſuch arrival to lie upon the party claiming 
ſuch privilege. / 15. 


Witneſſes. Witneſſes not appearing, or refuſing to be examined 


upon oath, being duly ſummoned, without reaſonable 
cauſe to be allowed by ſuch juſtice, ſhall forfeit 40 8. to 


be recovered in like manner as other 7 PERIrE hereby 


impoſed. / 16. 5 


Conviction. And the conviction may be made out in the following 


form, or to the like effect: 


E 4 remembered, that on the —— ay of b 
the year ef our Lord in the county of ——— 
A. O. of - avas convicted before me J. P. one of his 
majeſty's juſtices of the peace for refiding near the 
Place where the offence was committed, for that the ſaid A. O. 
on the day of now laſt paſt, did, contrary to 
the ſtatute in that caſe made and provided [here ſtate the of- 
Fence againſt the act]; and 1 do declare and 5 that 
the ſaid A. O. hath forfeited the ſum of - of lawful 
money of Great Britain, for the offence aforeſaid, to be diſ- 
tributed as the lazy ne, Given under my hand and | ſeal 
te — - 


Which 3 ſhall be written on parchment, and 


be returned to the next ſeſſions, there to be filed; and 


ſhall not be removable by certiorari or other proceſs. ,. 17. 


"Counterfeit And it any perſon ſhall counterfeit or forge any ſtamp 
ſtamps. hereby directed to be uſed, he ſhall he guilty of felony 
without benefit of clergy. /. 18. 


—_ e . Provided, 


5 n 
2 r Me Ne * 0 
< r 


hn 2 


© 98 


» 
- 15% 
yl 


. 
4 A 
bz 
9 
Fi 
2 
* 
3 
oh 
* x4 
x 
, 
WE 
* 


e 2 . e 
a RET. Ao Ty 9 * 


o * 
_— 


Armorial Bearings. 


131 


Provided, that nothing herein ſhall extend to any of Royal family. 


the royal family, nor to any perſon who ſhall by right of 
office or appointment uſe any of the arms uſed by the 
royal family; or uſed by any city, borough, or town cor- 
porate. /. 2. 

And all powers ind proviſions of former acts relating 
to the ſtamp duties ſhall extend to this act. „ 19. 


Army. See Soldiers and Militia. 
Arrack. See Extile. 


Arraignment. 


: Wurd an offender comes into court, or is bron phe” > 


in by proceſs, fometimes of capias, and Ee en 
of Yabeas corpus directed to the gaoler of another priſon; 


the firſt thing that tollows thereupon, | 18 his arraignment. 


2 216. 

Now arraignment 1s nothing elſe but the calling t the 
offender to the bar of the court, to anſwer the matter 
charged upon him. 2 H. H. 216. 


And the word in Latin (lord Hale faith) is is no other than 


ad rationem ponere, and in French ad-reſon, or abbreviated 
a reſn for as the ancient word diſrain or derayn imports 
in Latin diſrationare, to diſprove or evince the contrary of 


any thing thet is or may be affirmed, fo arraigne is ad ra- 
tionem ponere, to call to account or anſwer. 2 H. H. 216. 
And this perhaps may be ſufſicient to ſhew the meaning 


of the word, altho' not to declare its derivation; for it 
ſ-emeth to have flowed unto the French tongue, from 3 its 
common origin with the Greek ; of which we ſhall have 


little doubt, when we confider the verbs ayozeuer, n- 
yogery and alſo cixyopevay, as they are ufed in the claſſical _ 


remains of that language, and compare them with the 
terms arraigne, adraigne, di iſrayn, derayne. 

The priſoner on his arraignment, tho' under an indich 
ment of the higheſt crime, mult be brought to the bar 


without irons and all manner of ſhackles and bonds, unleſs 


there be a danger of eſcape, and then he may be brought 
with irons. 2 H. H. 219. 


Alſo there is no neceſſity that a priſoner, at the time of 
his arraignment, hold up his hand at the bar, or be com- 
manded fo to do; for this is only a ceremony for making 

KS. known 


132 Arraignment. 
known the perſon of the offender to the court; and if he 


anſwers that he is the ſame perſon, it is all one, 2 Haw. 
308, 
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For other matters "relating to 1 head, ſee 
title Hellions. 
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Arreſt. 


TI title is to be underſtood of arreſts in criminal 

| caſes only, and not in civil caſes. 
The word arre/? is the fame, with very little variation, 
in the Engliſb, French, German, Belgic, and other lan— 
guages of the weſtern empire, heretofore ſubject to the 


Raman power; and probably may have been derived unto 
us thro' the channels both of France and Saxony : the 
French arre/er ſignifieth to ſtop or ſtay; and the Saxon 
re/lan to reſt; and both perhaps have ſprung from the 
Italian arre/7o, and that from the well known Latin verb 
ſts, to ſtand. 

And, in law, an arreſt doth ſignify the reſtraint of. 2 
man's perſon, depriving him of his own will and liberty, 
and binding him to become obedient to the will of the! Low: 


And it may be called the beginning of impriſonment. 
Lamb. 93. 


Concerning which I will ſhew, 


4 I. Who may or may not be arreſted. 
| II. For what cauſes of ſuſpicion an arreſt may be. 
III. By whom the arreſt fhall be made. 
IV. The manner of an arreſt, 
V. What is to be done after the arreſt. 


"4 Who may or may not be arreſted. 


Þrivilegs of par- | Generally, a member of parliament ſhall have the privi- 
liament;.” lege of parliament for himſelf and his ſervants to be freed 
e from arreſts: but for treaſon, felony, and breach of the 
peace there can be no privilege. 4 If. 24, 25. 

Peers and bodies In caſes of peers and corporations, the proceſs is a di- 
Corporate. ſtringas, for they cannot be arreſted. 3 Salk. 46. 
Perſians charged: 30 the caſe of K. and Woodham, H. 2 C. 2. upon a 
in execution moti aon for all Information againſt the defendant who was 
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Arreſt. 


a juſtice of the peace; it was held, that a perſon in exe- 
cution in the king's bench may be there charged criminally 
by a juſtice of the peace's warrant : but that no ſuch juſtice 


can take a priſoner of this court out of the cuſtody of the 


court, and fend him to the county gaol. Sfr. 828. 

None ſhall arreſt prieſts or their clerks, or other perſons 
of holy church, whilſt they attend to divine ſervice, in 
churches, churcbyards, or other places dedicated to God 
on pain of impriſonment and ranſom at the king's will, and 
he ſhall alſo make pree to the parties arreſted. 50 Ed. 3. 
7. „ t . 1. 

Alſo a warrant executed againſt any perſon whatſoever, 
on the Lord's day, is void; and the perſons ſerving the 
fame ſhall ſuffer damages, as if they had done the fame 
without warrant ; except in caſes of treaſon, felony, and 


breach of the peace. 29 C. 2. c. 7. J 6. 


II. P or what cauſes of ſuſpicion an cd bes be. 
By the ſtatute of 34 Ed. 3. c. 1. Power is given to the 


juſtices of the peace, to arreſt all thoſe hom they find by 


indictment, or by ſaſpicion, and to put them in priſon. 
The cauſes of ſuſpicion, which are generally agreed to 


juſtify the arreſt of an innocent proves for felony, a are theſe 


that follow: 
(1) The common fame of che country ; ; but it Nei, 


that it ought to appear upon evidence, in an action brought 


for ſuch arreſt, that 8 fame had ſome probable ground, 
2 Hub. 76. 


(2) The being found in ſuch circumſtances, as induce 
a — preſumption of guilt; as coming out of a houſe 


WT WES murder hath been committed, with a bloody knife 


in one's hand; or being found in poſſellion of any part 
of goods ſtolen, without being able to give a probable ac- 


count of coming honeſtij by them. 2 Haa. 76. 


(3) The behaving one's ſelf in ſuch a manner as be- 
trays a conſciouſneſs of guilt; as where a man accuſed of 


telony, on hearing that a warrant 1s taken out againſt him, 
doth abſcond. 2 Haw. 76. 


133 


In churchyaids, 


A 


On Sundays. 


Suſpicion; 


cion. 


Common fame. 


Circumiances | 
of guilt. 


But the party who flies from an arreſt for a capital of- 


fence, is not thereby guilty of a capital offence, but only 


him. 2 Haw. 122. 
(4) Lhe being found in company with one known to 


3 an offender, at the time of the offence, or generally at 


other times keeping company with perſons of ſcandalous 
reputation. 2 Haw, 76. 2 Inſt. 5 2. 


K 3 — (5) The 


_ Table to forfeit his goods, when ſuch flight is found againſt 


Evil company. 


Cauſes of — | 


4 


„ 


Living idle. 


E ue and cry, 


Arreſt. 


(5) The living an idle, vagrant, and diſorderly life, 
without having any viſible means to ſupport it. 2 Haw, 
76. | 

(6) The being purſued by hue and cry. 2 Haw. 76. 

For if a felony is done, and one is purſued upon hue: and 


cry, that is not of ill fame, ſuſpicious, unknown, nor 


Where no crime 
is committed. 


Where a crime 
is committed. 


indicted; he may be attached and impriſoned by the law 


of the 3. 2 „ 
(7) But generally, no ſuch cauſe of fuſpicion; as any of 


the abovementioned, will juſtify an arreſt, where in truth _ 
no ſuch crime hath been committed ; unleſs i it be in the 


caſe of hue and cry. 2 Haw. 76. 
(8) In the caſe of Samuel againſt Payne and others, E. 20 


G. 3. The plaintiff Samuel brought an action of treſpaſs 


and falſe impriſonment againſt Payne a conſtable and twa 
others. The facts were theſe : Hall, one of the defend- 
ants, charged the plaintiff with having ſtolen ſome laces 


from him, which he ſaid were in the plaintiff's houſe. A 


ſearch warrant was granted by a juſtice upon this charge, 
but there was no warrant to apprehend him. On the 
ſearch, the goods were not found; however, Payne, Hall, 
and the other defendant an aſſiſtant of Payne, arreſted the. 


_ Plaintiff and carried him before a magiſtrate, who upon 


examination diſcharged him. The cauſe was tried before 
To Mansfield, and a verdict found againſt all the three 
defendants. At the trial, his lordſhip, and the counſel on 


both ſides, looked upon the rule of law to be, that if a 


felony hath actually been committed, any man, upon rea- 


ſonable probable grounds of ſuſpicion, may juſtify appre- 
hending the ſuſpected perſon to carry him before a magi- 
ſtrate; but that if no felony has been committed, the ap- 


prehending of a perſon ſuſpected cannot be juſtified by any 


one. His lordſhip therefore left it to the jury to con- 


ſider, whether any felony had been committed. The rule, 
however, was conſidered as inconvenient and narrow, be- 


cauſe if a man charges another with felony, and requires 


an officer to take him into cuſtody, and carry him before 


a magiſtrate, it would be moſt miſchievous that the of- 
ficer ſhould be bound firſt to try, and at his peril exerciſe 

his judgment on the truth of the charge. He that makes 
the charge ſhould alone be anſwerable. The officer doth | 
bis duty in carrying the accuſed before a magiſtrate, who 


is authorized to examine, and commit or diſcharge. On 


this ground, a motion was made for a new trial; and, 
after cauſe thewn, the court held, that the charge was a 
ſufficient juſtification to the conſtable and his aſſiſtant, and 


the 


Arreſt. . -.- 
F: the rule for a new trial was made abſolute. Which new 
trial came on before L. Mansfeld, at the fittings after this 
term; when a verdict was found againſt Hall, and for the 
1 other two defendants. Douglas 345. 
5 E. 23 G. 3. Ledwith v. Catchpole. This was an action 
| of treſpaſs and falſe impriſonment tried before L. Maz/- 
t field at Guildhall, The defendant was one of the marſh al- 0 
men of the lord mayor of London. The jury found a 
verdict for the plaintiff with 20 l. damages. Upon motion 
for a new trial, L. Mansfield reported the evidence to 
have been: IT hat one Smith, who had loſt ſome linens to 
a large amount, brought one Stevens to the defendant, 
who ſaid, that one Madox had called a coach and put 
Smith's bale of goods into it at a public houſe, that the 
plaintiff put his head into the coach; that afterwards the 
coach ſtopped at another houſe, and that the plaintiff met 
it there: That Smith ſuſpecting the plaintiff to have been 
concerned in the theft, from the circumſtance of his hav- 
ing been twice ſo ſeen at the coach, took the defendant 
on a Sunday to the plaintiff for the purpoſe of having bim 
apprehended : That when they came to him, neither 
Smith, or any other perſon charged the plaintiff with a 
| felony ; ; that Smith ſaid, © I have loſt ſome cloth; but 1 
don't fay that it was he who ſtole it; I know nothing 
« of that, but ſtolen it was.” The defendant being aſked 
by the plaintiff what authority he had to arreſt him, 0 
duced a hanger, and faid, © That was his authority: 
That he then did arreſt the plaintiff, and took him to the 
Poultry Compter; from whence he was taken the next 
day before the fitting alderman and diſcharged.—Bulier J. 
This is a queſtion of conſequence, and will require ſome 
conſideration. I think, that if we were to ſay that a 
conſtable is juſtifiable in this caſe, we ſhould go the length | „ 
of ſaying, that he is to ſome purpoſes a judicial officer, 
which is going further than has ever yet been adjudged. 
It would be to allow a conſtable to examine witneſſes, 
act upon their. teſtimony, tho' he cannot adminiſter an 
oath, and judicially to conclude, whether there is or is 
not a reaſonable ground of ſuſpicion, and this might be 
attended with danger. Where a politive charge is made, 
the party making it 1s obliged to follow it up with a pro- 
ſecution, or is himſelf liable to an action. In ſuch caſe the 
cConſtable is merely miniſterial, and bound to take the party 
up and carry him before a magiſtrate. 'The magiſtrate 
muſt then examine into the matter upon oath, which the 
conſtable cannot do.— Wil es J. A felony is committed. 
4 I 


Arreſt without 


Warrant. 


By a jullice of 


the peace. 


By private per- 


bags. 


Arreſt. 


The priſoner looked into the coach where the ſtolen 
goods were depoſited at the time, and afterwards met the 
coach where it ſtopt. Then called upon as the conſtable 
was to act, and under ſuch ſtrong circumſtances of ſuſ- 
picion, 1 think it became his duty ſo to act; and that 
there ought to be a new trial. — L. Mansfield. The quelſ- 
tion is, whether a felony has been committed or not? 


And then the fundamental diſtinction is, that if a felony 


has actually been committed, a private perſon may as 


well as a peace officer arreſt; if not, the queſtion always 
turns upon this, Was the arreft bona. fide ? was the act 
done fairly and in purſuit of an offender, or by defign or 


malice and ill will? Upon a highway robbery being com- 
mitted, an alarm ſpread, and particulars circulated, and 


in the caſe of crimes {till more ſerious, upon notice given 


to all the ſea ports, it would be a terrible thing, if under 
probable cauſe an arreſt could not be made; and felons 


uſually are taken up on. deſcriptions in advertiſements, 
Many an innocent man has and may be taken up upon 


ſuſpicion ; but the miſchief and inconvenience to the 


publick in this point of view is comparatively nothing. 
It is of great conſequence to the police of the countr 
I think there ſhould be a new trial. Per L. Ae and 


Willes J. — Rule abſolute. Cald Caf. 291. 


The new trial came on at the ſittings after this term, 


when a verdict was found for the defendant. 


LI. By whom the arreſt foals be made. 


In cruninal caſes, a perſon may be apprehended and . 


reſtrained of his liberty, not only by proceſs out of ſome 
court, or warrant from a magiltrate, but frequently by a 
conſtable, watchman, or private perſon, without any 
Warrant or precept. 

If a juſtice ſce a felony, or other breach of the peace, 
committed in his preſence, he may in his own perſon ap- 
prehend the offender. And he may alſo, by word of 


mouth, command any one to arreſt another who ſhall be 


guilty of any felony, or actual breach of the peace, in his 
preſence, and ſuch command! 15 a good warrant without 
writing. 2 Hale's Hifi. 86. 

And all perſons, who are preſent when a felony is 
committed, or a dangerous wound given, are bound to 
apprehend the offender, on pain of being fined and im- 
priſoned for their met. 2 Haw: 74. 
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Arreſt. 


Alſo, every private perſon is bound to aſſiſt an officer 
demanding his help, for the taking of a felon, or the ſup- 
preſſing of an affray. 2 Haw, 75. 


Alſo by the vagrant act of 17 G. 5 Every private per- | 


ſon may apprehend beggars and vagrants. 

Alſo, a watchman may arreſt a night walker, without 
any warrant from a magiſtrate. 2 Ii. 5 2. 

In like manner, a conttable may ex * arreſt a breaker 
of the peace in his view, and keep him in his houſe, or 
in the ſtocks, till he can bring him before a Juſtice, 1H. 
H. 687. 

Or any perſon Seer if an affray be made to the 
breach of the king's peace, may without any warrant 
from a magiſtrate, reſtrain any of the offenders, to the 


end the king's peace may be kept; but after the affray is 


By watchmen, 


By conſtables, 


By others. 


ended, they cannot be arreſted without an expreſs war- 


rant. 2 1nff. 52. 

_ So much concerning an arreſt without a warrant; next 

follows arreſting with ſuch warrant: | 
The warrant is ordinarily directed to the ſheriff or con- 

ſtable, and they are indictable, and ſubjeCt thereupon to 

a fine and impriſonment, if they neglect or refuſe it. 


1 H. H. 5 581. 


If it de directed to the ſheriff, he may 1 his 


bailiff, under-ſheriff, or other bn and known officer, 
to ſerve it, without writing any precept. But if he will 


Arreſt with 92 


Warrant: 


By the ſheriff or 
conftable. 


Sheriff 1 may | 
le, 


command another man, that is no ſuch officer, to ſerve 


it, he muſt give him a written precept, otherwiſe falſe 


impriſonment will lie. Lamb. 89. 


But every other perſon to whom it is directed, muſt 


perſonally execute it; yet it ſeems, that any one may law- 
fully aſſiſt him. 2 How: 86. 

I a warrant be generally directed to all conſtables, no 
one can execute it out of his own precinct; for in ſuch 
caſe it ſhall be taken reſpectively to each of them within 


their ſeveral diſtricts, and not to one of them to execute 


it within the diſtrict of another: but if it be directed to a 
particular conſtable (Mr. Hawkins ſays, to a particular 
_ conſtable by name), he may execute it anywhere within 
the Juriſdiction of the juſtice, but is not compellable to 
execute it out of his own conſtablewick. Lord . 546. 
1 H. H. 581. 2 H. H. 0. 2 Haw. 86. 

The juſtice «that iſſues the warrant, may direct it to a 
prlvate perſon if he pleaſetb, and it is good: but he is 


not compellable to execute it, unlels he be a proper officer. 
I 44 H. 581, 


Others cannot 
dep ute. 


Where a con- 


ſtable may exe- 
cute it out of his 
own diſtrict, 


Any perſon may 


execute it, 


But 
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Bot not to be 
directed to thę 
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Where directed 
to two jointly. 


To be gone about 
immediately. 


Oppoſi ng the 
execution. 


Arrefting | in the 
— 


Arreſtin 
other county. 


Arteſt in order 
to find ſureties to 
appear at the 
neut ſeſſions. 


Taking the 
power of the 


Arreſt. 


But by the juſtice's oath of office, the warrant ought 


not to be directed to the party, but to ſome indifferent 
perſon, to execute it. 


If a warrant is directed ta two or more jointly, yet any 
one of them alone may execute it. Dalt. c. 169. 


1 J. The manner of an arreſt. 


The officer to whom a warrant is directed and deli- 


vered, ought with all ſpeed and ſecrecy to find out the 
party, and then to execute the warrant, Dal. c. 169. 
It is certainly an off-nce of a very high nature, to op- 


poſe one who lawfully endeavours to arreſt another for 
treaſon or felony : and it ſeems, that a perſon who fo 


oppoſes an arreſt for treaſon, whereof he knows the part 


to have been guilty, is thereby guilty of the treaſoh; and 
that he who ſo oppoſes an arreſt for felony, is an acceflary 


to the felony. 2 Haw. 121. 


An arreſt in the night is good, both at 1 ſuit of the 


king and of the ſubject clte the party may eſcape. 


"of Co. 66. 


By the 24 C. 2. c. 5 5. Conſtables and others may, on 


having the warrant indorſed by a juſtice in another 
county, into which an offender ſhall have eſcaped, arreſt 
an offender in ſuch other county, and carry him before 


the juſtice who indorſed the warrant, or ſome other 
juſtice of ſuch other county, if the offence is bailable, 


to find bail; or elſe ſhall carry him back again before 


a juſtice in 'the county from whence the warrant gid 
firlt iſſue. 


In the caſe of Mayhew and Parker, H. 39 G. 3. it 5 
determined, that a warrant to arreſt the party, to the end 


that he may become bound to appear at the next ſeſſions, 
Sc. means the next ſeſſions after the arreſt, and not after 


the date of the warrant; therefore the officer executing 
it may juſtify an arreſt after the ſeſſions next enſuing the 


date of the warrant. Durnf. & Eafl. 8 V. 110. 
A private perſon cannot raiſe power to arreſt or geen 


. Alon. : 1: H-H, Gor. -- 


But any juſtice, or the ſheriff, may take of the county 


any number that he ſhall think meet, to purſue, arreſt, 
and impriſon traitors, murderers, robbers, and other fo 
lons; or ſuch as do break, or go about to break, or diſturb. 


the king's peace: and every man being required, ought to 
aſſiſt and aid them, on pain of fine and impriſonment, 


Don. c. 171. 
But 
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Arreſt. 


But it is not juſtifiable for a juſtice, ſheriff, or other of- 


aſſembly of people, upon their own heads, without juſt 
cauſe. Dalt. c. 171. 


But where a juſtice, ſheriff, or other officer, is enabled 


to take the power of the county, it ſeemeth they may 
command and ought to have the aid and attendance of 
all knights, gentlemen, yeomen, huſbandmen, labourers, 
tradeſmen, ſervants, and apprentices, and of all other 


_ perſons being above the age of fifteen years, and able to 
travel. Id. Becauſe, by the ſtatute of Wincheſter, all 


of that age are bound to have harneſs. 
But women, eccleſiaſtical perſons, and fuck as be 
decrepft, or diſeaſed, {hall not be compelled to attend 


ü Fin wy caſe it 16 bel to the diſcretion of the 
juſtice, ſheriff, or other officer, what number they will 


have to attend on them, and how and after what manner 
they ſhall be armed or otherwiſe furniſhed. Id. 


As to the caſe of breaking open doors, in order to ap- 
prehend offenders, it is to be obſerved, that the law doth 
never allow of ſuch extremities, but in cafes of neceſſity; 


and therefore, that no one can juſtify the breaking open 
another's door to make an arreſt, unleſs he firſt ſignify to 


thoſe in the houſe the cauſe of his coming, and requeſt 


them to give him admittance. 2 Haw. 86. 


But where a perſon authoriſed to arreſt another, who 
1s ſheltered in a houſe, 1s denied quietly to enter into it, 
in order to take him; it ſeems generally to be agreed, that 
he may juſtify breaking open the doors in the ies 
inſtances: 

(1) Upon a capias grounded on an indictment for any 


crime whatſoever ; or upon a capias from the chancery or 


ficer, to aſſemble the poſſe comitatus, or raiſe a power or 


Breaking open 


doors, 


king's bench, to compel a man to find ſureties for the 


peace or good behaviour. 2 Haw. 86. 
(2) When one known to have committed a treaſon or 


or private perſon; but where one lies under a probable 
ſuſpicion only, and is not indicted, it ſeems the better 


opinion at this, day (Mr. Hawkins ſays) that no one can 
Juſtify the breaking open doors in order to apprehend him: 
And this opinion he founds on Cotes 4 Injt. 177. and 


Hale's pleas of the crown, 191. 2 Haw. 87. 


But Lord Hale, in his hiſtory of the pleas of the crown, | 


ſays, that upon a warrant for probable cauſe of ſuſpicion 


FI; | of 


| felony, or to have given another a dangerous wound, is 
purſued either with or without a warrant, by a conſtable 
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of ſelony, the perſon to whom ſuch warrant is directed 


may break open doors to take the perſon ſuſpected, if 
upon demand he will not ſurrender himſelf, as well as if 


there had been an expreſs and poſitive charge againſt him; 


and fo (he ſays) hath the common practice obtained, not- 
withitanding” the contrary opinion of lord Cote : for in 
ſuch cafe the proceſs is for the king, and therefore a non 


omittas is implied. 1 H. H. 5 80. 583. 2 H. II. 117. 


And as he may break open ſuch perſon's own houſe, ſo 
much more may he break open the houſe of another to 
take him; for fo the ſheritf 5 25 do upon a civil proceſs: 
But then he mul{t at his peril fee that the felon be there; 
for if the felon be not there, he is a ns wand to the ſ{trai- 


ger whoſe houſe it is. 2 H. H. 117. : 
Hut it ſeems that he that arreſts as a 7 vate man barely 


upon ſuſpicion of felony, cannot juſtily the breaking open 


of doors to arreſt the party ſuſpected, but he doth it at his 
peril, that i is, if in truth he be a felon, then it is juſtifiable, 


but if he be innocent, but upon a reaſonable cauſe ſful- 


pected, it is not juſtifiable. 1 H. FH . 


But a conjtable in ſuch caſe may juſtify, and the reaſon 


| of the difference is this: becanſe that in che former caſe 


It is but a thing permitted to private perfons to arreſt for 
ſuſpicion, and they are not punithable if they omit it; 


and therefore they caunot break open doors; but in caſe 
of a coaltable he is puniſhable if he omit it 1 8 com- 


plaint. 2 H. H. ga. 
(3) Upon a warrant from a juſtice of the peace, to find 


ſureties for the peace or good behaviour. 2 Haw, 86. 


1 H. H.. 2 1 H. 11. 
And in general, Mr. Dalton ſays, an e upon any 


Warrant from a juſtice either for the peace or good beha- 


viour, or in any caſe where the king is party, may by 


force break open a man's houſe, to arreſt che offender. 
Dall. c. 169. 


(4) On a warrant to ſearch for ſtolen goods, the doors 


may be broke open, if the goods are there; and if they 
are not there, the conſtable ſeems indemnified, but he that 
made the ſuggeſtion, is puniſhable. 2 H. H. 151. 

(,) Where forcible entry or detainer is found by inqui- 


Gtion before juſtices of the peace, or appears on their | 
view. 2 Haw. 86. 


(6) On a capias utlagatum, or capias pro fine. 2 Haw. 86. 
(7) On the warrant of a juſtice of the peace for the 


levying of a forfeiture, in execution of a judgment, or con- 
viction for it, grounded on any ſtatute, which gives tlie 
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whole or any part of ſuch forfciture to the king. 
2 Haw. 86. 


8) Where an affray is made in a houſe, in the view or 


hearing of the conſtable, he may break open the doors to 
take them. 1 Haw. 137. 2 Haw. 87. 


(9) If there be diſorderly drinking or noiſe in a houſe, 


at an unſeaſonable time of night, eſpecially in inns, ta- 


verns, or alchouſes, the conſtable or his watch, demand- 


ing entrance, and being refuſed, may break open the 
doors, to ſee and ſuppreſs the diforder. 2 H. H. ys. 

(10) Wherever a perſon is lawfully arreſted for any 
cauſe, and afterwards elcapes, and ſhelters himſelf 1 in an 
houſe. 2 Haw. 87. 


(11) But upon a general warrant, without expreſſing 


any felony or len, or ſurety of the peace, the officer 


cannot break open a door. 1 H. H. 584. 

(12) Neither ought doors to be broke open to take a 
perſon, who is required to take certain oaths by virtue of 
a ſtatute, becauſe in ſuch caſe the warrant is not grounded 
on a precedent offence. 2 Haw. 87. 12 Co. 131. 


(13) In a civil ſuit; the officer cannot juſtify the 
breaking open an outward door or window in order to 
execute proceſs. If he doth, he is a treſpaſſer. But if he. 


findeth the outward door open, and entreth that way, or 


if the door be opened to him from within, and he entreth, 


he may break open inward doors if he findeth that necei- 


| fary in order to execute his proceſs. Fo. 319. 


For a man's houſe is his caſtle, for ſafety and repoſe to 


himſelf and family; but if a ſtranger, who is not of the 


family, upon a purſuit taketi refuge in the houſe of an- 
other, this rule doth nor <xt&hd to him, it is not Hie 


os he cannot claim the benefit of e therein. 


bot. 320. 
And it is always to be remembered, that this rule muſt 


be confined to the cafe of arreſt upon proceſs in civil ſuits 


only. For where a felony hath been committed, or a dan- 


gerous wound given, or even where a miniſter of jultice 
cometh armed with procets founded on a breach of the 


peace; the party's own houle is no {anCtuary for him: 
in theſe caſes, the juſtice which is due to the publick muſt 
ſuperſede every pretence of private inconvenience. J. 


(14) Finally, 1n all theſe caſes, if an officer, to — 


any warrant, enters into a houſe, the doors being open, 


and then the doors are locked upon him, he may break 


them open in order to regain his liberty. 2 Haw. 87. 


It 
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If there be a warrant againſt a perſon, for a treſpaſs of 


arreſt or purſuit, breach of the peace, and he flies and will not yield to the 
_ arreſt, or being taken makes his eſcape if the officer kills 


a 


him it is murder. 2 H. H. 117. 


But if ſuch perſon, either upon the attempt to arreſt, or 


after the arreſt, aſſault the officer, to the intent to make 
his eſcape from him , and the officer ſtanding upon his guard 
kills him, this is no felony ; for he is not bound to go 


back to the wall as in common caſes of /e de efendendo, for 


the law is his protection. 2 H. H. 118. 
But where a warrant iſſueth againſt a perſon for boy, 


and either before arreſt, or after, he flies and defends him- 
ſelf with ſtones or weapons, ſo that the officer muſt give 


over his purſuit, or otherwiſe cannot take him without 
killing him, if he kill him it is no felony. And the ſame 
law 1s, for a conſtable that doth it by virtue of his office, 


or on hue and cry. 1d. 
But then there muſt be theſe cautions: 1. He muſt he 
a lawful officer; or there muſt be a lawful warrant, 


2. The party ought to have notice of the reaſon of tl. 


purſuit, namely, becauſe a warrant 1s againſt him. 3. It 
muſt be a caſe of neceſſity, and that not ſuch a neceſſity 


as in the former caſe, where an aſſault is made upon the 


officer; but this is the neceſſity, namely, that he cannot 


otherwiſe be taken. 2 H. H. 119. 


But tho? a private perſon may arreſt a felon ; and if he 


fly ſo as he cannot be taken without he be killed, it is 


Whether the 

_ conſtable need 
to ſhew his war- 

rant, | 


excuſable in this caſe for the neceſſity; yet it is at his 
| Peril that the party be a felon; for if he be innocent 
of the felony, the killing (at leaſt before the arreſt) 
ſeems at leaſt manſlaughter; for an innocent perſon 
is not bound to take notice of a private perſon's ſul⸗ 


picion. Id. 
A perſon ſworn and Cay known, and acting 
within his own precinct, need not ſhew his warrant ; but 


he ought to acquaint the p: arty with the lubſtance of R. 


2 Haw. 85. 
And an officer oiveth ſuſicient notice what he i is, when 


he ſaith to the party, 1 arreſt you in the king's name; and 


in ſuch caſe, the party at his peril ought to obey him, 
tho' he knoweth him not to be an officer; and if he have 


no lawful warrant, the party 1 may have his action 
of falſe impriſonment. Dalt, c. 
But the learned editor of Halo > x FEY obſerves here- 
upon, that the books referred to intend the general war- 


rant conſtituting ſuch perſon an oficer, as a bailiff, or the 
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Hke, im a civil action; tho? it may be otherwiſe in caſe of 
felony, becauſe in ſuch caſe a private perſon may arreſt a 
felon without any warrant at all. 2 H. H. 116. 

But if he acts out of his precinct, or is not ſworn and 
commonly known, he muſt ſhew his warrant if demanded. 


2 Haw. 85, 86. Otherwiſe the party may make reſiſt- 


ance, and needs not to obey it. Dal. c. 169. 
But if the conſtable has no warrant, but doth it by 


virtue of his office, as a conſtable, it is ſufficient to notify 


that he is conſtable, or that he arreſts in the R s Name. 
1 H. K $87. 
But in the caſe of a warrant of diſtreſs, iſſued by a 
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juſtice of the peace, for the levying a pecuniary forfeiture _ 


or ſum of money, it is ſpecially provided by the ſtatute of 
the 27 G. 2. c. 20. that the officer executing the ſame, 


my if required, ſhew his warrant to the perſon whoſe 


goods are diftrained, and ſhall ſuffer a copy thereof to be 
taken: 


Ik the conſtable come unto the party, and require him 


to go before che juſtice, t this is no arreft nor impriſonment. 


Dalt. c. 170. | 
For bare words will not make an arreſt without laying 


hold on the perſon or otherwiſe confining him. But if 


an officer comes into a room, and tells the party he arreſts 
him, and locks the door, this is an arreſt ;/ for he is in 


No arregt by 


words only. 


cultody of the officer. 1 Salk. 79. 2 Haw, 129. Caſes 


in the time of L. Hardwicke, 301. 

It hath been holden, that if a conſtable, aſter he hath 
arreſted the party by force of a warrant, ſuffer him to go 
at large, upon his promiſe to come again and hnd ſure- 


ties, he cannot afterwards arreſt him by force of the ſame 


warrant : However if the party return, and put himſelf 


again under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may jawfully 


| detain him, and bring him before the juſtice, in t ee 
of ſuch warrant ; but in this the law doth not ſeem to be 
Clearly ſettled, 2 Haw. 81. 

But if the party arreſted do eſcape, the officer upon freſh 


_ ſuit may take him again and again, ſo often as he eſ- 


capeth, altho' he were out of view, or that he ſhall fly inio 
another town or Ay: Dealt. 6. 169. 


V. IWhat is to be done after the arreſt. 


When a private perſon hath arreſted a felon, or one 
ſuſpected of felony, he may detain him in cuſtody till he 
can n reaſonably diſmiſs himſelf of him; but with as much 

Sl ha ſpeed 


Retaking after 
arreſt. | 


By a private 
perſon. 
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reed © conveniently he can, he may do any of theſe three 


things: 


By a watchman. 


By an officer by 
Warrant. 


(1) He may carry him to the common 8201; but chat 
is now rarely done. 1 H. H. 589. 2 H. H. 77. 
(2) He may deliver him to the conſtable, who ma- 


either carry him to gaol, or to a juſtice of the peace. 


1 H. H. 589. 


(3) He may carry him immediately to a juſtice of the 


eace. Ad. 

If the conſtable, or his watch, hath arreſted affrayers, 
or perſons drinking in an alehouſe diſorderly at an un- 
ſeaſonable time of night, he may put the perſons in the 
ſtocks, or in a priſon if there be one in the vill, till the 
heat of their paſſion or intemperance is over, tho he de- 


liver them afterwards; or till he can 1 them before a 


juſtice. 2 H. H. 05 

If the arreſt is by virtue of a warrant, when the officer 
hath made the arreſt, he is forthwith to bring the party, 
according to the direction of the warrant. If it be to 


bring the party before the juſtice who granted the war- 


ran: ſpecially, then the officer is hound to bring him be- 
fore the ſame juſtice; but if the warrant be to bring him 


before any juſtice of the county, then it is in the election 


of the officer, to bring him before what juſtice he thinks 
fit, and not in the election of the priſoner. 1 H. H. 582. 
2 H. H. 112. 


But if the time be unſeaſonable, as in or near the night 


whereby he cannot attend the juſtice, or if there be dan 


ger of a preſent reſcue, or if the party be ſick, he may, 


fecure him in the ſtocks, or in an houſe, till the next day, 


| Returning the 755 
Warrant itſelf, but may keep it for his own juſtification, in 
Caſe he ſhould be queſtioned for what he had done ; but 


only to return what he has done upon it. L. Raym. 1 196. 


Warrant. 


Conſtable in- 
demnified. 


or ſuch time as it may be reaſonable to bring him. 2 7. 


H. 120. 
And when he hath brought him to the juſtice, yet he 


is in law ſtill in his cuſtody, till the Juſtice * or 
bail, or commit him. Id. 


But it is ſaid, the conſtable is not obliged to return the 


And this ſeems to be implied in the ſtatute of the 


24 G. 2. c. 44. which enacteth, that no action ſhall be 
brought againſt any conſtable or other officer, or perſon 


acting by his order, and in his aid, for any thing done in 
obedience to the warrant of a juſtice of the peace, until 


demand hath been made, or left at the uſual place of his 


abode, by the party, or by his attorney, in writing, ſigned 


by the party demanding the ſame, of the peruſal and copy 


of ſuch warrant, and the ſame hath been refuſed or ne- 
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many other caſes depending upon ancient ſtatutes, ma 
ſeem to require ſome conſideration. 


done in an angry, threatening manner. 1 Haw. 1 
And from hence it clearly follows, that one charged 
with an aſſault and battery, may be ſound guilty of the 


Arreſt. 
pleted for ſix days after ſuch demand: And if, after corti« 
tics therewith, any ſuch action ſhall be brought; with- 


out making the juſtice who ſigned the warrant defendant, | 


on producing and proving ſuch warrant at the trial, the 


Jury ſhall give their verdict for the defendant. 6. And 


it is certain the conſtable cannot grant a peruſal or copy. 


of the warrant, unleſs he hath it in his cuſtody, 


By an ancient ſtatute, 23 H. 6. c. 10. No theriff ſhall 


take for any arreſt but 20d. and the bailiff which maketh 


the arreſt 4d. on pain of gol. ; half to the king, and half 


to him that will ſue in ſellions (or the courts 0 80 and 


treble damages to the party injured. 
Upon which ſtatute perhaps may be founded the cuſtom 


in many places, of giving 4d. to the conſtable with the 


warrant, for his trouble in executing the ſame; which in- 
deed at that time might be a reaſonable ſatisfaction; for 
4d. then was worth more than ten times the value of 4 d. 

now. Which decreaſe in the value of money, in this and 
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'The rewardsfor arreſting or apprehending highwaymen 


and others, ay be found under their reſpective titles. 


Arſon. 5 See Burning. 


Aſſault and wattery. 


J. Aſault, what, 
II. Battery, what. 
III. In what caſes they may be 1 2d, 


IV. How puniſhed 3 


by Aſſault, what, 
ASSAULT, a ultus, from the French. ofjayler, 18 


an attempt or offer, with force and violence, to do 


a Corporal hurt to another; as by ſtriking at him with or 


without a weapon; or preſenting a gun at him, at ſuch 


a diſtance to which the gun will carry; or pointing a 


pitchfork at him, ſtanding within the reach of it; or b 


holding up one's fiſt at him; or by any other ſuch like act, 


Vor. . . aſſault, 


+ 


Alſault and Battery. 


aſſault, and yet acquitted of the battery : But every bat- 
tery includes an aſſault therefore on an indictment of 
aſſault and battery, in which the aſſault is ill laid, if the 
defendant be found guilty of the battery, it is ſufficient, 
i Haw. 134. 

Notwithſtanding the many ancient opinions to the con- 
trary, it ſeems agreed at this day, that no words whatſo- 
ever can amount to an aſſault. Id. 


/ 


II. Battery, what. 

Battery (from the Saxon batte, a club, or beaten, to 
beat, from whence cometh alſo the word battle) ſeemeth 
to be, when any injury whatſoever, be it never fo ſmall, 
is actually done to the perſon of a man, in an angry, or 
revengeful, or rude, or inſolent manner, as by ſpitting in 
his face, or any way touching him in anger, or violently 
"as him out of the way, and the like. I Haw. 134. 


w #7 15 wh caſes they may be juſtified. 


A man may juſtify an aſſault, in defence of his perſon, 
or of his wife, or maſter, or parent, or child within age; 
and even a wounding may be juſtified in defence of his per- 
ſon, but not of his poſſeſſions. 3 Salt. 46. 

Alſo if an officer having a lawful warrant lay hands on 
another, to arreſt him, or if a parent in a reaſonable man- 
ner chaſtiſe a child, a maſter his apprentice, a ſchool- 
maſter his ſcholar; in all theſe caſes, and ſuch like, it is 
juſtiſiable. 1 Haw. 130. 

Likewiſe a perſon may juſtify an aſſault and battery ol 
another, who doth menace or aſſault him, and attempt 
to . him from his lawful watercourſe or highway 
Pult. 4 5 

Likewiſe, if a perſon comes into my houſe, and will 
not go out, I may juſtify lay ing hold of him, and turning 

him out. 3 Black. 120. : 

And where a man in his own Jelbacy beats eagther who 
firſt aſſaults him, he may take advantage thereof both 
upon an indictment, and upon an action; but with this 
difference, that on an indictment he may give it in evi- 
dence upon the plea of not guilty, but on an action he 
muſt plead it ſpecially. 1 Haw. I 34. 

And if a defendant prove that the plaintiff firſt lifted up 
his ſtaff}, and offered to ſtrike him, it is a ſufficient aſſault 
to jultify his ſtriking the plaintiff, and he need not ſtay 
till the plaintiff has actually ſtruck bim. Aller N 


e, 1.8 


9 ; F 7 How 


Aſſault and Battery, 


IV. How puniſhed, 


There is no doubt but that the wrong-doer is ſubject 


both to an action at the ſuit of the party, wherein he ſhall 
render damages; and alſo to an indictment at the ſuit of 
the king, wherein he ſhall be fined according to the hei- 
nouſnels of the offence. 1 Haw. 134. 


But on an action of aſſault and battery, where the] jury 
ſhall give leſs than 40 8. damages, the plaintiff ſhall ks 
no more colts than damages, unleſs the judge ſhall certify 


on the back of the record, that an actual battery (and not 


an aſſault only) was proved upon the trial. 43 El. c. 6. 
22 & 23 C. 2. c. 9. J 136. 


And it is an aggravation of the offence on account of 
the perſon on whom, or the place where the ſame is com- 


mitted: As where a man aſſaults or threatens another for 
ſuing him; a counſel or attorney for being employed againſt 
him; a juror for his verdict; or a gaoler or other mini- 


ſterial officer for keeping him in cuſtody and properly _ 


executing his duty. 4 Black. Com. 126. 


By 6 G. 2. c. 23. / 11. Aſſaulting in the ſtreet or 
highway, with intent to ſpoil people's cloaths, and fo 


{ſpoiling them, is felony and tranſportation. 


By 7 G. 2. c. 21. Aſſaulting with intent to rob, is alſo 


made felony and tranſportation. 
And by 9 Ann. c. 16. Aﬀaulting a privy councillor in 
the execution of his office, is felony without benefit of 


clergy. 
A private aſſault is not inquirable in the leet, not being 


common nuiſance, as all affrays are. 1 Haw, 135. 


Warrant for an aſſault. 


Weſtmorland. ; To the conſtable of 


I HEREAS complaint hath been made before me, 


J. P. eſquire, one of his majeſty's juſtices of the peace 
in and for the ſaid county, upon the oath of A. I. f 
the ſaid 1 75 taylor, that A. O: of 
did on the day of — violently aſſault and beat him 
the faid A. I. at aforeſaid in the county aforeſaid : 
Theſe are therefore, in his ſaid majeſly's name, to command 
you forthwith to apprehend the ſaid A. O. and to bring hi: 
before me to anſwer unto the ſaid complaint, and to be further 
dealt ⁊uithal according to law. Given under my hand and 


feal the ——— day of, Kc. 
L 2 


in 
aforeſaid, butcher, 
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8. 


Alfize, what, 


The circuit 
commiſſions. 


Aſſault and Battery, 


Indictment for an aſſault. 


H jurors for our lord the hing upon their oath preſent, 
that A. O. of in the ſaid county, butcher, on 
Ee gay of ——— 7 the year of the reign of 
— at aforeſaid in the county aforeſaid, in and 


upon A. I. taylor, then and there being in the peace of God 


and of our ſaid lord the king, avith force and arms, an aſſault 
did make, and him the ſaid A. I. then and there did beat, 


avound, and evil intreat, and then and there to him ither 


enormous things did, to the great damage and hart of him the 
aid A. I. to the evil example of all others offending in the like 


kind, and againji the peace f eur ſaid lord the king, his crown 
and Oy 


1 1 _ PROT * A 


4 
— 4 * 


Allizes. 


A SSIZE (alte) anciently ſignified in general, a 
court where the judges or aſſeſſors heard and de- 
termined cauſes; and more particularly upon writs of 


_ offize brought before them, by ſuch as were wrongfully 
put ont of their polleſhon. Which writs heretofore were 


very frequent; but now men's poſſeſhons are more eaſily 
recovered by ejectments, and the like. Vet ſtill the 
judges in their circuits have a commiſſion of e, di- 
rected to them: ves and the clerk of alflze, to take allizes, 
and to do right upow ſuch writs. 

To which commiſſion of ze, four other commiſſions 
are now {uperadded; to wit, 

(1) A commiſſion of general gael delivery, directed to 
the judges and the clerk of aſlize aſſociate; ; which gives 


them power to try every priſoner in K. gaol, committed 


for any offence whatſoever, but nome hut Fre in the 


gaol. 
(2) A commiliion of oer Foe; terminer, directed to "he 

judges, and many other gentlemen of the county; by 

which they are impowered to hear and determine treaſons, 


felonies, and other miſdemeanors, by whomſoever com- 


| mitted, whether the perſons to be tried be 1 in gaol or not 
in gaol, 


)- A commiſſion or writ of miſt 5 prins, directed to the 


Judges and clerk of aſſize, by which civil cauſes brought 


to iſſue in the courts above, are tried in the vacation by a 


Jury of twelve men of the county where the cauſe of 


* | action 
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Weſtmorland, To the conſtable of | 


Allizes, 


action ariſes; and on return of the verdiCt of the jury to 
the court above, the judges there gave Judgment. 

(4) A commiſſion of the peace in every county of their 
circuit. 

By the precept for the general gaol delivery above- 
mentioned, the ſheriff is commanded to attend there in 
perſon, with his under-ſheriff ; and to give notice to all 
juſtices of the peace, mayors, coroners, eſcheators, ſtew- 
ards, and alſo to all chief conſtables and bailiffs of hun- 
dreds and liberties, that they be then and there in their 
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Sheriffs, juſtices, 
and others to 
attend there. 


own perſons with their rolls, records, indictments, and 


other remembrances, to do thoſe things which to their 


offices in that behalf appertain to be done. 

By virtue whereof, all juſtices of the peace, mayors, 
and others abovementioned, of that county where the 
judges have their allizes, are bound to be preſent; and if 
they make default, without lawful impediment, the judges 
may ſet a fine upon them for their neglect. Crown Circ. 


Comp. 4. 
Alſo, by ancient cuſtom (that is, by the common law 
of the. land) before the coming of the judges, the high 


conſtables iſſue their warrants to the petty conſtables, to 


Conſtable's pro- 
ſentment. 


make preſentments of all crimes and offences cognizable 


at the aſſizes; to the intent (as it ſeemeth) that the judges 
thereby may have a general information and knowledge, 


how the peace hath been kept: which preſentments being 


delivered to the high conſtables, are by them delivered 
into court, and make up part of the rolls, and other re- 
membrances abovementioned. 

Which ſaid warrants of che hiek conſtables perhaps 
may be beſt drawn upon the words of the commiſſion of 


commiſhons abovemenrioned ; And then the form thereof 


| may be thus: 


in the ſaid 
Eaſt Ward. I county. 


FT HES E are to require you the ſaid conſtable, in his ma- 


Jefty's name, to make out a preſentment in writing of all 


treaſons, miſpriſions of treaſons, inſurrections, rebellions ; coun- 


terfettings, clippings, waſhings, falſe coinings, and other fal- 


ities of the money of Great Britain, and of other kingdoms and 


dominions whatſoever ; and of all the murders, felonies, man- 


meetings and conventicles, unlawful uttering of words, aſſem- 


blies, mifpri . tons, confederacies, falſe allegations, treſpaſſes, 


Tt route, retenttians, ec pen contempts, fa ties, uegligencies, 


EF?  concealmentsy 


yer and terminer, which is the largeſt of all the five 


Saughters, killings, burglaries, rapes of women, unlawful 


1 


In what caſes 
the judges may 
act, tho' out of 
the proper 
e county. 


in the faig county, on 


| ofte 


concealments, maintenance, preßt ont, . decerts, and 
all other evil doings, offences and injuries whatſoever ; and 


alſo the acceſſaries of them by awhomſoever, and in what man- 
ner ſoever done, committed or perpetrated, within your con- 


flablewick. Which ſaid preſentment ſo made in writing as 


aforeſaid, and ſigned by you, you are to deliver to me at 
the day of at the 
hour 0, in the forenoon of the ſame day, that I may 
have the ſaid preſentment ready to be delivered to his ſaid 


 majeſly's juſtices of oyer and terminer and general gaol delivery 


at the next aſſizes to be holden for the ſaid county, Herein 
Fail you not, as you will anſwer the contrary at your peril. 


Given under — hand, the - day of in the year. 
* our Lord 


John Bownels, High Conſtable, 


Whereas the courts of aſſiſe, niſi prius, oyer and ter- 
miner, and gaol delivery, for ſeveral counties at large, are 

rde in or near cities or towns that are counties of 
themſ lves, and at the ſame time with the like courts for 
the ſaid cities or towns; and inconveniencies frequently 
ariſe in tranſacting the buſineſs of the ſeveral courts, for 
that the lodgings of the judges are ſituate either only in 
the county at large or only in the county of ſuch. city 
or town; it is therefore enacted, that whenever the ſaid 
courts for any county at large mall be held in or near any 
city or town which is alſo a county of itſelf, with the like 
or any of the like courts for the ſaid city or town, the 


lodgings of the judges ſhall be conſtrued and taken to be 


ſituate both within the county at large, and alſo within the 
county of ſuch city or town, for tranſaQing the buſineſs 


of the aſſizes for ſuch county at large, and for the county 
of ſuch city or town, during the time that ſuch judge or 


judges thall continue therein for the execution of their 


ſeveral commiſſions. 19 G. 3. c. 74. J. Jo. (a) 


Attachment. 


Tais v word, as a law term, we have immediately 

from the French attacher, to tye, or make faſt. 'The 
Italian word is attacare ; ; the Spaniſh attacar ; , and the 
Saxon 7ecan, to take. 


WW 


WA This att of 19G. 3. c. 74. - 70. was at Girlt temporary, 


but has been continued by ſeveral lubſe quent acts, aud * 
wh Je 6: 45. J. I. is made petpetual. 


It 


Attachment, 


It ſignifieth the taking of a man's body by command- 
ment of a writ or precept; and is properly grantable in 
caſes of contempts, againſt which for the moſt part all 
courts of record generally, but more eſpecially thoſe of 
 Weſtminſter-hall, and above all the court of king's bench, 
may proceed in a ſummary manner, according to their 
diſcretion, 2 Haw. 141. 

But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 
that generally the ſeſſions have not a power to award an 
attachment; but the court ſaid, they would not determine 
how it would have been, if they had committed the per- 


ſon for contempt ; but the ordinary and proper method is, 
by indictment. 2 Sef: Ca. 176. | 


— *** „* ä 


Attainder. 
THE Atte between a man attainted and convicted 
is, that a man 1s ſaid to be convicted before he hath 

judgment, as if a man be convicted by verdict or confeſſion, 
and when he hath his judgment upon the verdict or con- 
feſſion, then he is ſaid to be attainted. 1 Int. 390. 
That is to ſay, his blood is become (attinctus) tainted, 
ſtained, or corrupted : inſomuch that by the common law, 
in caſes of treaſon or felony, his children or other kindred 
cannot inherit his eſtate, nor his wife claim her dower; 
and the ſame cannot be reſtored or ſaved, but by act of 

rliament; and therefore in divers . eee there is a 
ſpecial proviſion by act of parliament that ſuch or ſach © 


an attainder ſhall-not work corruption of blood, loſs of 
dower, nor diſheriſon of heirs. 


Attaint. 


| AT TAINT is a writ that lieth, where a falſe verdict 
in a court of record, upon an iſſue joined by the 
parties, is given. 1 12 294. Which is treated of 
under title Zurors. . 


I52 


Who. 


jolie of the 
peace not to act 
as attorney. 


Under-ſheriff. 


Steward of a 
| franchile, 


=" gt 


Recuſant. 


Perſons con- 
victed of barra- 
try, or other 
. 


To be bou nd for 


five years, 


Affidavit to be 
Wade thereof. 


Attorney. 
AY a is one who is appointed to do any thing 
in the urn, ſtead or place of another. 1 {nft. 51. 
No attorney or ſolicitor ſhall be capable to continue or 


be a juſtice of the peace, during ſuch time as he ſhall 
continue in the buſineſs and practice of an attorney or 


ſolicitor. - But this not to extend to any city or town 


being a county of itſelf, nor to any city, town, or liberty, 
having juſtices of their own. 5 G. 2. £.18. 

No under-ſheriff, ſheriff's clerk, receiver, nor ſheriff's 
bailiff, ſhall be attorney in the king? s courts, during the 
time that he is in office with any ſuch ſheriff. 1 H. 5. 
b. 4. 5 | 3 
No ſteward, bailiff, nor miniſter of lords of franchiſes, 
which have return of writs, ſhall be attorney in any plea 


within the franchiſe or bailiwick, whereof he ſhall be 
officer. 4 H. 4. c. 19. 


No recuſant convict ſhall practiſe as an attorney or ſoli- 


citor ; on pain of 1001., half to the king, and half to him 


that ſhall ſue. 3 J. ce5. . g. 


If any perſon, who bath been convicted of 8 


perjury, or ſubornation of perjpry, or common barratry, 


ſhall practiſe as an attorney or ſolicitor, he ſhall be tranſ- 
ported for ſeven years. 12 G. c. 29. / 4. 


No perſon ſhall act as attorney or ſolicitor, unleſs 


he ſhall have been bound for five years. 2 8. 2. c. 23. 


J. 5, 0. 


And every perſon bound. to ſerve as clerk to any at- 
torney or folicitor, ſhall within three months cauſe an 


affidavit to be made of the actual execution of the con- 


tract; in which affidavit ſhall be ſpecified, the name of 


the attorney and ſolicitor and of the perſon ſo bound, their 


places of abode, and the day of the date of ſuch con- 
tract; ſuch affidavit ta be filed within the ſaid time, in 


the court where the attorney or lolicitor 1 is inrolled. 22 
G. 2. c. 46. J 3. | 
But there is generally an 1 hing clauſe in ſome 


act every two or three years, for relief of perſons who 
have omitted to cauſe ſuch affidavits to be made and filed, 


frovided they cauſe the ſame to be done within a time 


therein limited, 
And no perſon fo bound ſhall be admitted or rolled 


an attorney or ſolicitor, before ſuch affidavit ſo filed ſhall 


be produced and openly read in eourt. 22 G. 2. c. 46. 


4. 


And 


Attorney, 153 
And ſuch clerk ſhall, during the whole time of ſervice AQual ſervice 
ſpecified in the conitrath; continue and be actually em- for the who'e 
ond by ſuch attorney or ſolicitor or his agent, in the 6e es. 
Xroper buſineſs of an attorney or ſolicitor. /. 
Provided, that if the maſter ſhall die or diſcontinue 
his practice, or if the contract oy conſent be can— 
 celled, or ſuch clerk be diſcharged by order of court; 
the clerk may be bound, during the reſidue of the term, 
wo another maſter: ſo as affidavit be made and filed as 
” aforeſaid, 5 the execution of ſuch ſecond or other con- 
tract. 
And ach clerk, before he ſhall be admitted attorne 
or ſolicitor, ſhall eule an aſfidavit of himſelf, or of the 
attorney or ſolicitor to whom he was bound, to be made 
and filed as aforeſaid, that he hath actually and really 
ſerved and been employed by ſuch practiſing attorney or 
ſolicitor or his agent, during the ſaid whole term of five 
years. /. 10. | 
One of the judges m the courts of Jave, and the maſter Swearing „ 
of the rolls, or two maſters in chancery, and a judge of aon. 
the other courts of equity reſpectively; ſhall examine any 
perſon touching his fitneſs and capacity to be an attorney 
or ſolicitor : and if approved of, he ſhall be ſworn in open 
court, and admitted and inrolled, without fee, except 18. 
for adminiſtering the oath, and ſhall be ſigned and deli- 
vered to him, 2 G.2. c. 23. / 4, 57 6. 


Upon which admiſſion ſhall be paid the following Duty on the 
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VE 
And the attorney's oath ſhall be this: „ A. B. do 1 
e favear, that I will truly and honejily demeum myſelf in the Hs 
« practice of an attorney, according to the beſt of 2 knows 
e ledge and ability.; fo help me God.” /. 13. 
The ſolicitor's oath: „I A. B. do favear, that I ct 
truly and hanefily demean myſelf in the practice of a ſolici= 
tor, according to the bejt of my knowledge and ability; /a 
6 - help me God.” ſ. 14. 
If any perſon ſhall act as attorney or ſolicitor, for or Penalty of acting 
in expeCtation of any gain or reward, without being ad- before imolted, | 
mitted 2nd inrolled as aforeſaid; he ſhall forfeit 501. 5 
& 


I 54 


Licence to be 
taken out an- 
| nually. 


0 Certificate to be 


be incapable to act for the future: The ſaid penalty to be 


Attorney, 


recovered in any of the courts of record at We eftminſler, 
or in the counties palatine reſpectively, or great ſeſſions in 


Wales, or at the aſſizes or ſeſſions, by any perſon who 


ſhall ſue for the ſame within 12 months, together with 
treble colts; and no proceedings thereupon ſhall be re- 
moved before judgment, or ſtayed by any certiorari or 


other writ. 2 G. 2. c. 23. , 245 25. 


And by the 7 & 8 W. c. 24. Any attorney or ſolicitor, 
acting as ſuch, before he hath taken the oaths and ſub- 
ſcribed the declaration, as other perſons e for 
offices, ſhäll incur a præmunire. 


And every attorney or ſolicitor practif ing in any court 


holding pleas for 408. or upwards, ſhall take out a certifi- 


cate of his admiſſion, inrolment, or regiſter, for which he. 


{hall pay a ſtamp duty, if within the bills of mortality of 


_ $1., elſewhere 31., the ſame to be renewed annually ten 


days at leaſt before the end of the year, on pain of for- 
feiting 501. to be recovered in the courts at V e/tminſier. 
25 K 5:60. , 1. J 

And by 37 G. 3. c. go. every ſuch iineney ſhall an- 
nually between iſt Nov. and the end of Michaelmas term 
then next following, before he begin, and ſo long as he 
ſhall continue to practiſe, deliver to the commiſſioners of 
ſtamps at the head office, a paper, or note in writing, 
containing his name and uſual place of refidence, and 


\ thereupon, and upon payment of the duty aforeſaid, he 


Such certificate 
to be entered. 


ſhall be entitled to a certificate duly rs ap to denote 


the payment of the ſaid duty. /. 26. 

And ſuch certificate Mal be entered in one of the 
courts in which ſuch perſon ſhall be admitted, inrolled, 
ſworn, and regiſtered with the officer of ſuch court, within 
the time aforeſaid, or before he be permitted to practiſe; 
and ſuch officer, on payment of 18. ſhall enter, in alpha- 
betical order, the names of ſuch perſons, together with 
their places of reſidence as aforeſaid, and the dates of 
ſuch certificates, in a book for that purpoſe, which may 


be inſpected at ſeaſonable times without fee. /. 27. 


When to bear 
dat C. 


And every ſuch certificate iſſued between 1ſt Nov. and 


the end of the then next Michaelmas term, ſhall bear date 


on 2d Nov. in ſuch year; and if iſſued at any other time, 


| Peralty, 


ſhall bear date on the day when iſſued, and ſhall ceaſe on 
1{t Nov. then next following. /. 28. 
And every perſon who ſhall practiſe in his own name, 


or in the name of any other, without obtaining ſach cer- 


tifieate as aforeſaid; or mall en in a wrong place of 


reſidence, 
us 
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Attorney. 


reſidence, with intent to evade the payment of the 
higher duty of 51. aforeſaid, ſhall forfeit 50 I. and ſhall 
be incapable of practiſing. 7 30. 

And if any perſon admitted as aforeſaid, and who ſhall 
neglect to obtain a certificate in manner aforeſaid for one 
whole year, ſhall from thenceforth be incapable of prac- 
tiſing, and ſuch admittance ſhall be void; but he may be 
re-admitted on payment of the duty accrued lince the ex- 
piration of his laſt certificate, and ſuch penalty as the 
court may order: Provided, that nothing herein ſhall be 


conſtrued to include within the regulations of this act re- 
ſpecting ſuch perſons as laſt aforeſaid, any perſon who is 


exempt from duty by the ſaid act of 25 G. 3. aforeſaid, 
The ſaid duties to be under the management of "Uh 


| commiſſioners of the ſtamp duties. 25 C. 3. c. 80. 


By 34 C. 3. c. 14. Every perſon who (hall become 3 
to ſerve as a clerk in order to his admithon as a ſolicitor 
or attorney in any of the courts at Weftminfler, ſhall be 


charged an additional ſtamp duty of 1001. And in any 
of the courts of great ſeſſion in Wales, or in the counties 
palatine of Cheſter, Lancaſter, or Durham, or in any court 
of record in England holding pleas, where the debt or da- 
mage ſhall amount to 408. and not in any of the ſaid 
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Perſons neglect- 
ing to take out 

certificates for a 2 
year. 


Stamp duty. 


courts at Weſtminſter, a ſtamp duty of 50 J. . 1. And - 


by the ſeveral ſtamp acts (4) if the conſideration money 
given with ſuch clerk or apprentice be under 101. a ſtamp 
duty of 10s. If above 101. be given by 37 G. 3. c. 111. 


. 1. 108. more. 


And no perſon who ſhall be bound to ſerve as a clerk as 
aforeſaid, ſhall be admitted to be a ſolicitor or attorney in 


any of the ſaid courts, unleſs the indenture or other writ- 
ing containing ſuch contract, duly ſtamped according to 
the directions of this act, ſhall be inrolled or regiſtered 
with the proper officer to be appointed for that purpoſe in 

the court wherein ſuch perſon ſhall propole to be after- 


wards admitted a ſolicitor or attorney by virtue of his ſer- 
vice under ſuch contract, together with an affidavit of the 
time of the execution of ſuch contract by ſuch clerk; and 
if not ſo inrolled or regiſtered within fix months (5) next 


the time of the execution of ſuch contract, Fen the ſer- 


8 


„ 


(a) See a ks of theſe acts, title N ante. 


(5) By 37 G. 3. c. 93 · further time is ies tor ng out 
ſuch certificates, 


| vi ce 


Indenture to be 
inrolled, and 
affidavit made 
within ſix 
months, 


after the execution thereof, together with ſuch aflidavit of 


Attorney, 


vice of ſuch clerk under ſuch indenture or writing ſhall be 
deemed to commence from the time of ſuch inrollment or 
regiſtry only, and not from the execution thereof. ,. 2. 

And every ſuch clerk, previous to his being permitted 
top ractiſe, ſhall make an affidavit of the due payment of 
the ſaid duty, and ſhall inſert therein the ſum paid in re- 


ſpect thereof, and alſo ſhall ſpecify the name and place of 


abode of the perſon with whom ſuch contract was made, 
and the time of the execution thereof, and of inrolling or 
regiſtering the ſame; and if he have been previouſly ad- 
mitted in ſome other court, ſhall alſo ſpecify the court in 


Which he has been ſo admitted, and the time; which ſhall 


be filed with the proper officer, and ſhall be produced and 
openly read in court, before lie ſhall be inrolled and re- 


giſtered. / 3. 


Perſons having 


Provided, that any 88 who ſhall be admitted in any 


paid the duty of of the courts at Weſtminſter, and who ſhall have paid the 


100 l. need pay 
no further duty. 


New contracts 
with other waſ- 
ters, not ſubject 
do further duty. 


To have no more 


than two clerks. 


J. 5. 


duty of 1001. may be admitted in any other of the before 
mentioned courts without payment of any further duty. 


Provided alſo, that articled clerks having paid the duty 
by this act impoſed, upon the event of ſuch attorney or 
ſolicitor to which he was bound dying, or leaving off prac- 
tice, or of ſuch articles being cancelled or diſcharged, or 
on any other event before the end of the 5 years, ſhall not 
be ſubject to any further duty, for any new contracts with 
other maſters. / 8. 

And by 37 G. 3. c. 60. ſome farther regulations are 
made with reſpect to indentures made after the 5th and 
1oth February 1794 and before the 28th March 1794. 
No attorney or ſolicitor ſhall have more than two clerks 
at any one time. 2 G. 2. c. 23. J 15. 

Except the prothonotaries in the common pleas, and 
the ſecondary 1 in the king” s bench, and the ſeveral pro- 


thonotaries in the counties nalatine, and great ſeſſions in 


Wales; each of whom may have three, who ſhall be 


bound and ſerve for ſuch time as aforeſaid, and examined, 


admitted, and inrolled, as other perſons who have ſerved | 


Attorney may be 
admitted a ſoli- 
citor. | 


Solicitor may be 
admitied an at- 
torney. 


May be admitted 
in other courts. 


to a ſworn attorney. / 16. 


A ſworn attorney may, on examination as aforeſaid, 


be admitted, ſworn, and inrolled a ſolicitor, ! in any of the 


courts of equity, without ſee or ſtamp. / 20. _ 

In like manner, a ſworn ſolicitor may be admitted, 
ſworn, and inrolled an attorney, in the king's bench or 
common pleas. 23 G. 2. c. 26. /. 15. 

So alſo, a ſworn ſolicitor in any of the courts of equity 
may, on examination as aforclaid, be admitted, ſnare, 
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quired, 1, 


Attorney. 


al inrolled, in any other court of equity, without ſee or 


ſtamp. 2 G. 2. c. 23. / 21. 


And any attorney or ſolicitor in any of the courts re- 
ſpectively, may, with the conſent in writing of an attor— 
ney in any other court, in the name of ſuch attorney, ſue 
out any proceſs, and carry on any ſuit, in ſuch court; 
notwithſtanding he is not ſworn and admitted to be an 


attorney of ſuch court. /. 10. 


And any perſon, who hath been admitted an attorney 


in any of his majeſty's courts of record at Weſtminſter, 


ſhall be capable of being admitted to practiſe as an attor- 
ney in any inferior court of record ; provided he be in all 
other reſpects qualified . to the .cuſtom of ſuch 
inferior court. 6 G. 2. c. 27. 
No perſon ſhall act as attorney, ſolicitor, or agent, at 


any general or quarter ſeſſions of the peace, without being 
duly inrolled; on pain of gol. to him who ſhall ſue in 


twelve months, with treble colts: and if any attorney or 


ſolicitor ſhall permit him to make uſe of his name in ſuch 


ſellions, he ſhall forfeit gol. in like manner. 22 . 2. 
4. 46. 12. 
And no clerk of the peace or his 3 or any under- 


ſheriff or his deputy, ſhall act as ſolicitor, attorney, or 
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May act in the 
name of any _ 
other attorney. 


May act in in- 


fer ior courts of 


1ecord, 


Perſons unqua- 
lified not to att 
in the ſeilions. 


agent, at any general or quarter ſeſſions of the peace of 


the county or place where he ſhall execute his ſaid office 


reſpectively, on pain of 50l. in like manner. /. 14. 


A perſon acting as attorney or ſolicitor in the count 
court, without having been legally admitted; ſhall forfeit 
201. with coſts, to him who ſhall ſue in 12 months in any 
of his majeſty's courts of record. 12 C. 2. c. 13. . 7. 

An attorney, in reſpect of his attendance at the court, 


Nor in the 


county Court. 


Privilege. 


cannot be preſſed for a ſoldier. Comyns Dig. Attorney. 


—But he 1s not privileged from ſerving in the militia, or 


| finding a ſubſtitute in his ſtead, Black. Rep. 1123. 
An attorney ſhall not be made conſtable, though there 


be a cuſtom that every inhabitant ſhall be choſen in his 


turn. Compns Dig. Attorney. 

And, in ene it is ſaid; that he ſhall not be elected 
into any other office, againſt his will; as, to the office of 
overſeer of the poor, or churchwarden, « or any othce 


8 within a borough. Ill. 


80 he ſhall not be choſen collector af _ lord's rent 


within a manor, where 1t 1s el! though it be part 


of his tenure. Il. 


So he ſhall not be amerced = not doing his ſuit at the 


Jon's court, when his attendance at He/{minfer is re- 


1n 
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| Mifhchaviour, 


= 
Acting when 


under confine- 


Deut. 


Attorney. 


In the caſe of the corporation of Norwich v. Berry, 


Z. 756.3. it was determined, that an attorney ought to 


have his privilege allowed from executing the office of 
ſheriff. It was obſerved, that the conteſt was not between 
the city of Norwich and the attorney, but between the 
city of Norwich and the court of common pleas; that the 
privilege of the court was the matter in.queſtion, which 
has exiſted as long as the court; and the crown could not, 
by a charter granted to a corporation, take! it away. Burr. 


| Mansf. 2109. 


If an attorney be denied his privilege, he may have a 
writ of privilege for his diſcharge. 2 Haw. 63. 
If any attorney be notorioully found in any default, of 
record, or otherwife; he ſhall forſwear the court, and 
never after be received to make any ſuit in any court of 
the king. 4 H. 4. c. 18. 


And therefore, where an attorney ſued out a capias, 
without an original 


ſworn, that he be not an attorney in any of the king's 


he was ſtruck out of the roll, and 


courts. Comyn Dig. Attorney. 
So an attorney, who gave names to the ſheriff to be re- 
turned upon a jury, was caſt over the bar. Id. 


So if he takes money of his client, and afterwards 


wholly refuſes to intermeddle with his buſineſs; he ſhall 


be ſtruck out of the roll. II. 


It he refuſe a re-delivery of writings intruſted to his 


peruſal, though ſome of them concern himſelf princi- 
pally; the court, upon motion, will compel him to re-de- 
liver them, on payment of all due to him in the cauſe for 


which they were delivered; for if the writings were deli- 


vered for a ſpecial purpoſe, he flall not detain them for 
another demand. Il. 


And the court will award an attachment et him, 


for bad and fraudulent practice; and he ſhall pay coſts 
thereupon, or ſhall be committed: 
will not be granted before a day allowed to ſhew cauſe. 


But an atrachment 


No attorney or ſolicitor, being a priſoner, ſhall, in his- 


own name, or in the name of: any other attorney, during 


his confinement, ſue out any writ or proceſs, or com- 
mence any action; on pain that ſuch proceedings ſhall 
be void, and he ſhall be incapacitated to act as attorney or 
ſolicitor for the future; and any attorney or ſolicitor per- 


mitting or empowering him to do ſo in his name, ſhall be 


in like manner incapacitated, 12 G. 2. c. 13. J 9. 
Provided, that ſuch perſon ſo confined may carry on or 


| tranlact any ſuit commenced before his confinement. J 10. 
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Attorney, 


Every writ or proceſs for arreſting the body, and every 
writ of execution, or ſome label annexed to ſuch writ or 
proceſs, and every warrant to be made out thereupon, 


ſhall be ſubſcribed or indorſed with the name of the attor- 


ney, Clerk in court, or ſolicitor ; and where ſuch perſon 
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Name to be in- 
ſcribed on wilts 
or other proceſs. 


ſhall not be immediately employed by the plaintiff, then 


alſo with the name of the attorney or ſolicitor immedi- 
ately employed : And every copy of any writ to be ſerved 
on the defendant ſhall be ſubſcribed or indorſed, with the 
name of the attorney or ſolicitor e employed. 
245 n F - 2% 

But the not ſubſcribing or indorſing the name of the 


attorney, clerk in court, or ſolicitor, on the warrant made 


out on the proceſs, ſhall not vitiate the ſame; provided 


the writ be ſubſcribed or indorſed: but the ſheriff making 


out ſuch warrant, and not ſubſcribing or indorſing the 


name of the attorney, clerk in court, or ſolicitor, who 


ſued out the ſame, ſhall forfeit 5 I.; to be aſſeſſed upon 
him as a fine, by the court out of which the proceſs iſſued, 


half to the king, and half to the party aggrieved by ſuch 


0 12 C. 2. c. 13. / 4. 

f any ſworn attorney or ſolicitor ſhalk knowingly act 
as agent for any perſon not qualified; {hall, on proof 
thereof to the court in a ſummary way; be drach of the 


roll and incapacitated ; and ſuch unqualified perſon ſhall 


be committed to the priſon of the court, for any time not 
exceeding one year. 22 G. 2. c. 46. / 11. 

If any ſworn attorney ſhall knowingly ſuffer any perſon, 
not being a ſworn attorney or ſolicitor, to act in his name; 


he ſhall be incapable to act as an attorney. 2 G. 2. c. 23. 


1 


If any attorney or ſolicitor ſhall willingly delay his 


.chent's ſuit, to work his own gain, the party grieved 


{hall have his action for the ſame, and recover coſts and 


Acting for a 
perſon unquali- 
fied. | 


Suffering a per- 


ſon unqualified 


to act in his 
name. | 


Suffering wilful 
delay. 


treble damages; and the ſaid attorney or ſolicitor ſhall be 


diſcharged from den an attorney or ſolicitor any more. 


3 J. e. J. 


In the caſe of Re. 4 Steavart, M. 6 G. 3. The de- 


fendant being a priſoner, the plaintiff's attorney had 
neglected to charge him in cuſtody within the time limited 
for his diſcharge upon common bail; whereupon the plain- 


tiff brought an action againſt the attorney, and recovered 


againſt him 15091, damages. Burr. Mansf. 1788. 
All attorneys and ſolicitors ſhall give a true bill unto 
their clients ſubſcribed with their own hands and names, 


before they ſhall charge their clients with their fees or 


charges. 9 5. S 


And 


To e a bill 
. EE Fs 


* 


x 60 


Penalty for a 
wrong Charge. 


Client to have a 
month to pay in. 


Taxgtion: 


Attorney, 

And if any attorney or ſolicitor ſhall demand by his bill 
any other ſum of money, or allowance upon his account 
of any money, which he hath not laid out; the party 
grieved ſhall have his action for the ſame, and recover 
colts and treble damages; and ſuch attorney or ſolicitor 
ſhall be diſcharged and incapacitated. 3 J. c. 7. 

No attorney or ſolicitor ſhall ſue for recovery of his 


fees, until after one month from the time of delivering 
the bill ſigned. 2 G. 2. c. 23. / 23 


And the client, on ſubmiſſion 8 pay the whole ſum 


that on taxation {hall appear due, may have the bill taxed 
by the proper officer. And if the attorney or ſolicitor, 


or the party charged, having due notice, ſhall not attend 


attorney or ſolicitor, or to any perſon by him authorized 
who ſhall be preſent at the taxation, or otherwiſe as 


the taxation; the officer may proceed to tax the bill ex 
parte: (and no ſuit ſhall be commenced for the ſaid 


fees during the taxation.) And on taxation and ſettle- 


ment of the bill, the party ſhall forthwith pay to the ſaid 


the court ſhall direct, the whole ſum that ſhall be 
found due; and in default thercof, the party ſhall be 


liable to an attachment, or to ſuch proceedings at the 


election of the attorney or ſolicitor as the party ſhall be 


otherwiſe liable to by law. And if it appear on the 


taxation, that the attorney or ſolicitor hath been overpaid; 
he ſhall forthwith refund, on pain of attachment, or ſuch 
other proccedings as aforefaid. If the bill taxed be leſs 


by a fixth part than the bill delivered, the attorney or 


tolicitor ſhall pay the colts of taxation: But if it ſhall not 


be leſs, the court ſhall in their diſcretion charge the 


attorney or client, according to the reaſonableneſs or 


unreaſonableneſs of the bill. /. 23. 
Provided, that the ſaid act ſhall not ec to any ; bill 


of fees due from any attorney or ſolicitor, to any other 


attorney or ſolicitor or clerk in court; but they may uſe 


ſuch remedies for the recovery thereof, as they might 


In what cafe che 
attorney himſelf 


mall pay coſts. 


have done before the making of the ſaid act. 12 G. 2. 


5 13. /- 6. . 


In fome caſes the attorney himſelf ſhall be liable to pay 


3 As in the case of the King and Fielding, M. 32 


68: 4; hy ſhewing cauſe why an information thould not 


be granted againſt Mr, Fielding, for a miſdemeanor in his 
office of a juſtice of the peace; the complaint appeared to 
be frivolous and vexatious: ſo that the juſtice ought to 
have the coſts he had been put to in defending himſelf 

againſt it. The only queſtion was, who ſhould pay them? 


— The complaint was made on a * aflidavit made by 


the 
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Attorney. 


the proſecutor (one Taylor), and his attorney (Mr. 
Callaghan). Which attorney (as was proved on oath) 


had alſo declared, that if it ſhould coſt him 100 l. he 
would lay Fielding by the heels.—It was ftrongly«urged 
on the behalf of Mr. Callaghan, that it would be a very 
great diſcouragement to attornies, in the courſe of their 


practice, if they were to be made perſonally liable to coſts, 


in caſe their clients? motions ſhould not ſucceed ; which 
motions they had engaged in at the application of their 
clients, and upon facts repreſented to them by their 
clients as being true and, candidly ſtated; and which 
they themſelves could not know or ſuſpeCt to be otherwiſe: 

and that it would be ſtill more hard upon them to do 
this without hearing what they could urge in their own 


defence. — But the court were clear and unanimous, that 


in this caſe, they might and oupht to do it; becauſe Mr. 
Callaghan not only appeared as proſecutor, by joining in 
the original affidavit of complaint; but had alſo expreſsly 
declared, that if it ſhould coſt him 1001. he would lay 
Fielding by the heels. Therefore they diſcharged the rule 
with coſts, to be paid by Mr. Taylor and Mir. Callaghan. 
Burr. Mans. 654. 


AY, duty e on. Sce Exciſe, 


Aw ard, 


JT is judged not + fotcten to the office of a keeper of the 
peace, to have ſome knowledge of the law contained 


under this title: "Concerning which we will lie w, 


1. What things may be ſubmitted to arbitration. 
II. The ſeveral kinds of ſubmiſſion to arbitration. 


III. The award; and therein what ſhall be deemed 


4 good award, and what not. 


J. What things may be ſubmitted to erbitration. 


It is held clearly, that all matters of controverſy, either 


of fact, or of a right in things and actions perſonal and 


uncertain, may be ſubmitted to arbitration. 9 Co. 78. 

Matters of freehold, or any right and title to a freehold; 
cannot be ſubmitted to arbitrament; for a frechold is not 
transferrable from one to another, without livery and 


ſeiſin: Yet if there be a ſubmiſſion concerning the right, 
l x9 * | title, 
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Actions perſonal, 


M atters of 
i; ceho 4 4. 


enter into mutual bonds, to ſtand to the award made 
relating to them, they forfeit their bonds unleſs they obey 


Award. 


title, or poſſeſſion of lands and tenements, and the parties 


it. 1 Noll. Abr. 242. 244. Read. Arb. Weed. b. 4. c. 3. 

So if the condition of an obligation is, to ſtand to an 
award touching lands; and the arbitrator awards the land 
to one, and that the cther ſhall releaſe to him: if he doth 


not releaſe, the obligation is forteited, 1 Bac. Abr. Ar- 
bitrament. 


But if the atbitrator awards the land” to one, it ſeems 
the obligation is not forfeited, tho' the other do not convey 


ro him to make him a good title ; for the arbitrator hath 


not awarded any act to be done by the party, and the 
award itſelf cannot transfer the right, and ſo muſt be 
void, and then the condition of the obligation cannot be 
forfeited : for the awarding the land to one, cannot be 
expounded, that the other ſhall infeoff him. Id. 


And altho' there be no bond, yet if the arbitrator do 
award that the one ſhall infeoff the other, it ſeems that 


an action on the caſe may be maintained for not doing it: 
for the award in itſelf is as good as if there were a bond, 


and then there is the ſame reaſon an action ſhould lie, as 


that the condition of the obligation ſhould be forfeited ; 
for if ſuch an award were void, then the condition of the 


obligation to perform it could not be broken. Id. 


In like manner, an annuity is not determinable by award; 


for it 1s reckoned 1n nature of a freehold, and therefore 


cannot paſs without the deed of the party. 1d. 


So a partition cannot be made by award ; for a freehold 


cannot paſs (as was ſaid) without livery and ſeiſin. 1d. 
It Math been doubted, whether leaſes for years, being 


_ chattels real, could be an by award; therefore it 


Matters of re- 
COI d o | 


Debts due by 
| ſpecialty. | 


A thing certain. 


ſcems ſafeſt, when the controverſy relates to theſe, that 


the parties be bound in mutual obligations to perform the 


award; and then, if the arbitrators award, that one ſhall 


ailign or transfer the leaſe to the other ; if he refuſeth, he 
forfeits his obligation. Id. 


Debts on arrearages of accounts before auditors ſhall 


not be diſcharged by award: becauſe it appears of record, 
and mult be diſcharged by matters of as high a nature. 


1 Bac. Abr. Arbitrament. 


Debts due by ſpecialty cannot be diſcharged bs a bare 
award; but if the ſubmiſſion was by bond, the award 


would be a good bar; for one refer may be diſſolved 
by another. 4d. 


A certain and fixed debt is not diſcharged by an award 


for the end and deſign of an arbitration is, ta reduce un- 


certain 


1 2 2525 2 28 
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Award. wy --- 04 


eertiin debts and duties to a certainty: and to award 4 

man a certain debt, 1s to give him no more, nor do any 

greater thing for him, than was done before; for now he 

can have but an action, and that he might have before z 

and to give him leſs than he had before, is to do him a 
manifeſt injuſtice, which the arbitrator cannot do, 1 Bac. 
Abr. Arbitrament. 

But if 201. be due to a man, ad he and another ſub- 
mit all perſonal things to arbitration ; there, if the arbi- 
trator award 101. it is a good award: becauſe there were 
other uncertain things ſubmitted, and the arbitrator had 
conſideration of all, and ſet one againſt the other in 
making! the award; fo as perhaps the debt of 201. was 
diminiſhed, in conſideration of fome treſpaſſes done by 
him to the other party. 4d. 3 

Criminal matters, as treaſons, murders, felonies, and Criminal of- 
other offences indictable at the ſuit of the king, cannot be * 
ſubmitted to arbitrament; for it is for the good of the 
commonwealth, that ſuch offenders be made known and 
puniſhed : and the king in ſuch caſes is a party, for whom 
the other parties cannot undertake. And altho' the ſub- 
miſſion be by bond, yet the obligation is void ; and the 
parties may be puniſhed for entering into ſuch bonds. Id. 

But if the party injured proceeds by way of actien, as 

E he may in aſſaults and batteries, libels, and the like; the 

I damages he ſuſtained or expects to recover may be ſub- 

3 mitted to arbitration : for in ſuch caſe the action is for 
himſelf, and not for the king. Compleat Arbitr ator, 28. 

Alſo matrimonial cauſes, or any thing concerning the Matrimonial 
contract or diſſolution of marriage, cannot be ſubmitted 0 
to arbitrament. 1 Roll's Abr. 252. 

But the damages a perſon ſuſtained by a promiſe of 
marriage, or any thing relating to a marriage portion, may 
he ſubmitted. 16 Ed. 4. 2. 


 - TH; THe ſeveral kinds of ſubmiſſion to arbitration, 


A ſubmiſſion by worde i is good, and the party in whoſe By parol. 
ſavour the award 1s made, hath a remedy to enforce a | 
E performance of it: Yet it is not expedient that any ſub- 
| - miſſion ſhould be by parol, becauſe the party may revoke 
1 it at pleaſure, at any time before the award made, and 
that by word likewiſe ; and the judges will rarely enforce 
the performance of an award, when either the ſubmiſſion 
or the award is by parol, 'becauſe it lays ſo great a 
foundation for perjury. Compl. Abr. 21. 
Submiſſion may alſo be by covenant; but this method is By covenant. 
$:1dom uſed ! for tho' it contains the ſame certainty with —_ 
M 2 a bond, 


ww 


a bond, yet the method of ſuing on a covenant is 


By rule of court. 


Award. 


different, and more difficult than in ſuing on a bond. 
Compl. Abr. 7. 46. 

Submillon by rule of court (A) is made in purſuance 
of the ſtatute 9& 10 WM. c. 15. which enacteth as tol- 
lows: 

It ſhall be jawful for all merchants 10 traders, and 
We deſiring to end any controverſy, ſuit, or quarrel 


(for which there is no other remedy but by perſonal 


action, or {uit in equity) by arbitration, to agree that their 


fubmiſſion to the award or -umpirage be made a rule of 


any of his majeſty's courts of record, which the parties: 
ſhall chooſe, and to infert ſuch agreement in their ſub- 
million, or the condition of the bond or promiſe, whereby 
they ſubmit themſelves: Which agreement being ſo made 
and inſerted in their ſubmiſſion or promiſe, or condition. 
of their reſpective bonds, ſhall or may, on producing an 
aſtidavit thereof, made by the witneſſes thereunto, or any 
one of them, in the court of which the ſame is agreed to 


be made a rule, and reading aud filing the ſaid affidavit 


1n court, be entered of record in ſuch court: and a rule 


| ſhall thereupon be made by the faid court, that the parties 


hall ſubmit to, and finally be concluded by ſuch arbi- 
tration or umpirage; and in caſe of diſobedience to ſuch 


arbitration or umpirage, the party neglecting or refuſing 
to perform the ſame, or any part thereof, ſhall be ſubject 
to all the penalties of contemning a rule of court; and the 

urt on motion ſhall iſſue proceſs accordingly ; which 
e Mall not be ſtopped or delayed in its execution, 
by any order of any other court of law or equity, unleſs 
it ſhall be made appear on oath to fuch court, that the 


arbitrators or umpire miſbehaved themſelves, and that 


ſuch award was procured by corruption, or other undue 


By bond. 


words, only changing the names of the parties. And the 


e 


And this is allowed to be the moſt expeditious way ; > 


and the method is to get a counſel to move in ny of the 
courts to have it made a rule, which in ſuch caſe is never 
denied: and then the party is liable to the fame penalties: 
that he would be for Aloe lug _y other rule of court. 
Compl. Abr. 6. 47: 

Or laſtly, the ſubmiſſion may be by bond (B). 
which caſe each party mult give to the other a wy 
which bond, and condition, mult contain exactly the fume 


pecipley of the bond ſhould at leaſt be the value of the 


thing e fo that the party may rather abide by 


the award, than forfeit his obligation, 4 97 
And 
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Award. 
And undoubtedly a ſubmiſſion by bond, in ſome reſpects, 


exceeds a ſubmiſſion by rule of court: for an award made 


purſuant to bonds of ſubmiſſion, may bind the parties 


executors; but if the party who refuſes to perform an 


award made purſuant to a rule of court, ſhall die, the act 


of parliament directing, that the proſecution {hall be car- 
ried on by attachment, the 9 being loſt, the award 
is loſt likewiſe, Compl. Abr. 34. 

And by the ſeveral ſtamp is, ſuch bond ſhall be on 
a 108. Ramp.” -- 

Sometimes. the ſubmiſſion is both by bond and rule of 
court, by adding the parties* conſent at the bottem of the 


condition of the bond; and this is {till the belt way, for 


then the party may proceed which way he pleaſes: and it 


165 


Both by bond 
and rule af -- 
court. 


is ſaid, that he may proceed both ways; that is to ſay, + 


both on the bond, and have an attachment likewiſe for 
the contempt. - 1 Salk. 73. 


It hath been uſual alſo of late years to inſert in the 
ſubmiſſion a clauſe that no bill in equity ſhall be filed 
againſt the arbitrators : which reſtriction will be a bar 
cent ſuch bill being brought. As in the caſe of Lingood 


and Croucher, Aug. 6, 17423 One condition of the ſub- 


miſſion was, that the parties ſhould be reſtrained from 
preferring a bill in equity againſt the arbitrators. And on 
a bill being brought, the ſubmillion was pleaded in bar. 


And by the lord chancellor Hardwwicte: the plea mult be 


allowed. And he mentioned a caſe of one Mr. Robins in 


lord chancellor King's time, who, being appointed arbi- 
trator by the court, accepted of it, with a proviſo that the 
parties would egter into a rule not to bring a bill in equity, 


which was done accordingly : notwithſtanding which, the 
party againſt whom the award was made brought a bill 
againſt the arbitrator, and charged corruption and par— 
tiality. Upon which Mr. Robins moved that he might be 
{truck out from being a party to the cauſe. His lordſhip 
granted the motion, and ſaid it would be a very great 


Reſtriction 
againſt filing a 


bill in equity. 


Hardſhip upon arbitr: ators if they ſhould be haraſſed with 


ſuits, and the allowing them to be liable to ſuch ſuits 


would effectually diſcourage perſons of worth from accept- 


ing the office of arbitrators. Anti therefore he {truck 


him ont from being a party. 2 Att yns, 395. 


But in which way ſoever the ſubmiſſion is made, the 


ſame nevertheleſs may be revoked, tho' made irrevocable 


by the ſtrongeſt words; for a man cannot by his own 
act make ſuch authority or power not countermandable, 
which by the law and in its oven nature is countermand=- 


Whetner the 
ſubmiſſion may 
be counter= 
manded. 


M 3 But 
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But if the ſubmiſſion be by bond, if the party revokes, 


he forfeits his obligation, for that he hath broken the 


words of the condition, which are, that he ſhall ſtand to 
and abide the award. And if he revokes, he muſt 


likewiſe give notice of the revocation ; and if the ſub- 


miſſion was by bond, the revocation mult be in writing. 


8 Co. 82. 


And if the ſubmiſſion be made a rule of court purſuant, 


to the act of parliament ; if either of che parties revokes, 


Arbitrators can- 
not adminiſter 
an oath. 
Award beſt to 
be in writing. 
And upon 

ſtamp. 


Award to be ac- 
cording to the 


not be in writin 
tors themſelves. 8 C9. 82. 


the court will grant an attachment. Compl. Abr. 82. 


But if the ſubmiſſion be by word, the party may revoke 


at pleaſure, and he forfeits nothing; ; but he mull in this 


caſe likewiſe give notice of the revocation, tho? it need 
1 and the notice muſt be to the arbitra- 


III. The award (C); and therein what ſhall bs 
deemed a good award, ana what not. 
The arbitratefs cannot injoin an oath to the witneſſes, 


there being no law which gives them any ſuch power. 
It is highly convenient that the award be in writing, 


and ſo to be mentioned in the ſubmiſſion, Comp!. Arb. 34. 


By the 23 G. 3. c. 58. every award in writing ſhall be 
on a 58. ſtamp. And by 37 C. 3. c. 90. 58. more. 

One thing eſſential to a good award is, that i it be made, 
with reſpect to perſons and things, according to the ſub- 
miſſion. Weed. b. 4. c. 3. 

Upon which ground, as the arbitrators are, with re. 
ſpect to the things ſubmitted, circumſcribed and tied down 
to the ſubmiſſion; ſo in ſeveral caſes it has been diſputed, 
whether their awarding releaſes to the time of the award, 


and not to the time of the ſubmiſſon, was good; it is 


therefore moſt adviſeable to award releaſes to the time ot 
the ſubmiſſion; tho? it is now clearly held, that general 


releaſes ſhall extend only to the time of the ſubmiſſion, 


and that if there be releaſes awarded to the time of the 
award, they ſhall be good, unleſs it be ſhewn on the other 
ſide, that ſome new matter hath ariſen between the partics 
between the ſubmiſſion and award, 1 Roll. Abr. 24% 
o Mod. 34. 
That is to fay, an 1 of releaſes to the time af 
making the award, includes all that is within the ſub- 
miſſion, and more; which ſhall be good for ſo much as 
4s within the ſubmiſſion, and void for ihe reſidue. 


7 Bac. Abr. Arbitrament. 


\ 


It 
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Award, 16 
If the ſubmiſſion be of all matters in difference, the arbi- 
trators, in diſputes between two partners, may diſſolve the 
partnerſhip. As in the caſe of Green and Waring, T. 
4 G. 3. it was moved to ſet aſide an award between two 
partners, becauſe the arbitrator, amongſt other particulars, 
had directed the partnerſhip to be diſſolved; which, it was 
argued, was exceeding his power. But by the court 
When all matters in difference were referred he had clearly 
a power to diſſolve it. If a difference between a maſter 
and apprentice were referred, the arbitrators would have 
a power to order the indentures to be delivered up. And 
although it was ſworn, that at the trial of this cauſe, 
when the rule of reference was drawn up generally in the 
_ uſual form, referring all matters in difference, the plaintiff 
openly declared, that he would not have it underſtood 
that the arbitrator had a power to diſſolve the partnerſhip. 
L. Mansfield obſerved, that this is ſufficient evidence, 
from the party's own mouth, that the diſſolution of the 
partnerſhip was then a matter in difference, And the 
rule for ſetting aſide the award \ was diſcharged. Black. 
Keb. 475. 
If the ſubmiſſion be, hh as the away be Veady to be 
delivered to the parties, or to ſuch of them as ſhall de 25 re the 
ſame, the parties ſo bound are themſelves obliged to take 
notice of the award at their peril ; but if the words of the 
ſubmiſſion be, fo that the award be delivered to each party by 
uch a day, then it mult be delivered to each party _ 
ingly. Read. Arb. Wood. 5. 4. c. 3. 
But tho' the words of the ſubmiſſion may be ſuch, as 
will oblige the parties to take notice of the award at their 
peril; yet if the arbitrators award that one of the parties 
ſhall do an act, which depends upon another, firſt to be 
done of the other party, he muſt have notice of it; at leaſt 
the party who would take advantage of it, muſt ſhew that 
he hath done what was neceflary on his part. Compl. 
Abr. 12. | 
An award that one ſhall pay for the writings of the 
award, or the reckoning in the houſe where the award 
was made, is a void award; for ſuch things are plainly 
out of the ſubmiſſion. 1 Roll. Abr. 254. | 
Alſo, it is required, that the = be beneficial, and Award to be 
appoint ſomething advantageous to either party; for an "+ Se 10 
award of one ſide only, is not good: ſo if an award be N 
that one of the parties ſhall go to Kome, when it appears 
that there is no advantage to the other party by his going, 
it is void. Mood. b. 4. c. 3. 
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poſſiole and 
lawful, 


Award to be 


certain and final. 


Award. 


So if a man and woman ſubmit themſelves to an award, 


it is no good award that they ſhall zntermarry, for this 


is not intended any advantage. 1 Rol. Abr. 252. And 
the bodies of the parties are not ſubmitted to arbitration, 
IL Bac. Abr. Arbitrament. _ | 
Where an award was, that the defendant ſhould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral 
releaſes ſhould be given preſently; it was objected, that 


by giving ſuch releaſes the bond and money would be dif. 
charged, and therefore the awarding the releaſe was void 


againſt the plaintiff, and fo there is nothing of his fide to 


be done: And of this opinion was the cqurt. But where 


the award was, that money ſhould be paid at two ſeveral 


days, and releaſes given, fo that it appears by the very 


method and order of the award that the general releaſcs 


were not to be given till after the money paid; the court 


were clear of opinion, that it was well enough, and ſo 
judgment was given for the plaintiff. 2 Mod. 169. 
Alſo it is required in a _ award, that it be. pothble 
and lawful. Wood. b. J. c. 3. 

Thus, if an award be, that one of the parties mall kill, 


ſteal, forge a deed, or the like, it is void, 1 . 206. 


In like manner, if it be awarded, that money thall be 
paid to an infant, and that he ſhall make a releaſe, it 18 
void; for the infant's relcafe is not good 1 in law. 

Alſoi it is held, that where a thing is awarded to be done, 


which afterwards becomes impoſſible by theact of God, the 


party is excuſed; as if an award be, todeliver a horſe beforn 
tuch a day, and be dies before that day. 21 Ed. 4. 70. 

Alſo it is required, that the award be certain and final. 
F< ETA b. 4. C. 3 


Upon which ground it hath been reſolved, chat if the 


arbitrators award, that one of the parties veg the other's 


pardon before ſuch a mayor, or ſuch and ſuch perſons, it 
1s xxood and certain enough; but if the award be, that he 


hall beg pardon in ſuch manner and in ſuch place as the 
other party ſhall appoint, it is not good: for the arbi- 


t:ators are to determine, and not to make ſuch Ay his 


cov judge in his own cauſe, And tho? the time and place 


be but circumſtances, yet in this ſort of latisfaction they | 
make the moſt conſiderable part. 1 Salk. 71. 


Upon which ground alſo, the arbitrators cannot regu— 
larly referve any thing for their future judgment, when 


the time allowed them is expired; for then ſuch their 


award 1s not certain and final. Cre. Fac. 585. 
An award that the defendant ſhall give ſecurity to the 


_ Plaintiff, for payment of a ſum of money, is void for the 


uncertainty z 
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avedrtalinty 1 not ſhewing what ſecurity he ſhould give, 
whether by bond or otherwiſe. Cro. Fac. 314. 

In the caſe of Winter and Garlick, T. 3 Ann. it was 
awarded, that the defendant ſhould pay 5 the plaintiff 
10 l. and all the co/fs of a ſuit then depending in an 
inferior court, and afterwards to give mutual releaſes. By 


the court—An award to pay ſuch coſts as the maſter 


ſhall tax is good, becauſe it may be reduced to a cer- 
tainty 3 but this is. uncertain, and carries it farther than 


has hitherto been allowed. And Holt Ch. J. ſaid, that it 


hath been held a good award, to pay ſuch coſts as the 
prothonotary ſhall tax, and that carries it far enough; 
but that ſurely the arbitrators ſhould either aſcertain it 
themſelves, or refer it to a proper officer. 1 98 75. 
6 Mod. 195. 

But in the caſe of Dr: :dley and Nettleford, H. 13 G. 
where it was awarded, that the plaiutiff ſhould pay the 


colts, and nobody was appointed to tax them, the court 


ſupplied it by ordering the maiter to do it. Su. 737. 
And in the caſe of Hawkins v. Colclough, E. 30 G. 2. 


L. Mansfield ſaid, that awards are now conſidered with 


greater latitude and leſs {trictneſs, than they, were for- 


merly; and it is right that they ſhould be ſo, becauſe they 


are made by judges of the parties own chuling. And this 
was in the caſe of an award made by a cobler, upon a ſub- 


miſſion of all diſputes ; which award was in theſe words: 


«© Whereas there has been a ſuit at law between the 


parties, that has run to a great expence on both ſides, and 


it being left to me to make an end of it: I determine that 
they ſhall each of them pay their own charges at law; and 
that the defendant pay the plaintiff 58. for his making 
the firſt breach in the law.” And the award was hel to 


be ſufficiently certain and final. Burr. Mansf. 274. 


And in the caſe of Lucas and Wilſon, M. 32 . 
L. Mansfield ſaid, the court will not enter at all into the 


merits of the matter referred to arbitration, but only take 


into conſideration ſuch legal objections as appear upon the 
face of the award, and ſuch objections as go to the miſbe- 


haviour of the arbitrators. burr. Mans. 701. 


And in the caſe of Tirtenſon and Peat, in the chancery, 
July 1, 1747, L. Hardwicke ſaid, the only ground to 
impeach an award is colluſion, or groſs miſbehaviour in the 
arbitrators ; for otherwiſe it is final and binding upon all 
parties, or elſe no perſons would ever undertake to be 
arbitrators. And a plea of an award is good, not only to 
the 1 merits of the caſe but alſo to a diſcovery; for a de- 

fendant 
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forth the reaſons of their award, and how far they were 5 
obliged to diſcover, and how far not; but if there was 


Arbitrators can- 
not proceed after 
appointing an 


| umpire. 


At what time 
FP Impire DDV 
Ne einttd. 


Award. 


fendant to the bill is not obliged to ſet out the whole 


account between him and the plaintiff after an award in 
his favour, for that it is concluſive to all the parties, till an 
error is ſhewn in taking the account, or partiality and im- 
proper behaviour in the arbitrators. And in another 


caſe, July 30, 1748, a bill was brought to ſet aſide an : 


award, and the arbitrator was made a party, and the bill 


ſought a diſcovery from him of the grounds on which he 


made his award, and to ſet it forth minutely in his 
anſwer. But by L Hardwicke, unleſs there is corruption 


or partiality in an arbitrator, the party cannot ſet aſide 


his award; and if it ſhould be allowed to make arbitrators 


defendants, and give them all this trouble to ſet forth the 


particular reaſons upon which they founded their award, 
it would introduce very great inconvenience, and be a 
diſcouragement to any perſon to undertake a reference : If 
there was a palpable miſtaxe made by an arbitrator, or 


miſcalculation in an account that had been laid before 


him, the party aggrieved might bring his bill againſt the 


party in whoſe favour the award was made, to have it 


reCtified, and not againſt the arbitrator. And his lord- 
ſhip Gai, he did not know whether there was any eſta- 
blithed rule of the court with regard to arbitrators ſetting 


none, he ſhould not ſcruple to make one, becauſe it 
would be unreaſonable to put an arbitrator to ſo much 


trouble and expence, as ſuch an anſwer muſt neceſſarily 
give him. 3 Alk. 5 29. 644. 


It is ſettled that arbityators cannot proceed on a refer- 


ence, after they have once named an umpire; for then 
their authority ceaſeth, tho” the time for making the award 
is not expired. Rep. of Fred: in C. B. 116. Danes and 
Bfonfay. 2. Bas a 


But the appointment of an umpire 3 their own 


time for making an award is expired, may be good; as 
in the gafe of Doyley and Pitſoe, T. 28 G. 2. An action 


of debt was brought upon a bond, conditioned that the 
arties ſhould ſubmit to the award of two arbitrators, 


: provided they made their award on or before the 13th of 


March next ; and if they made no award, then that they 


ſhould appoint an umpire before the 17th of the ſaid 
Al, arch. The defendant pleaded, that no award was made 
on or before the ſaid 13th day of March; but that they 
did, before the ſaid 17th of March, to wit, upon the 1 1th, 


chuſe and appoint an umpire, who had made an award. 


— 


=, 


* W * 
. * r 
bh . 5 REES" sf IN 
OS ENT ork 7 e 


Award. 


By the court — There are no words, which by: any con- 
{truction can be intended to limit or circumſeribe the 
election of an umpire till after the 13th of March. The 
plain ſenſe of the ſubmiſſion is, that they ſhould make 


their award by a certain day; or in caſe they did not 


make it, or could not agree, that then they ſhould no- 
minate an umpire. And they ſaid, the court has not 


been nice in conſtruing the time of che umpire's appoint- 


ment, provided it was ſoon enough for him to make his 


| award. NS. 


A. 4 C. 3. Soulſby and Hodgſon. An action of debt 


was brought upon an arbitration bond. The arbitrators 
were to chuſe an umpire, in caſe they themſelves ſhould 
not agree within a limited time. They did not agree 
within the limited time, but choſe an umpire. The um- 


it. The only queſtion was, Whether the umpirage was 


duly made according to the power given to the umpire ? 


or whether it was vitiated and rendered void, by the ar- 
bitrators joining in it? The court were unanimous and 


clear, that this was the umpirage of the umpire only. 
He was at liberty to take what advice, or opinion, or 
aſſiſtants he pleaſed; and the joining of the arbitrators was 


only ſurpluſage. Burr. Mangf. 1474. Black. Rep. 463. 


E. 32 G. 3. Hall v. Lawrence. 'The parties having 


referred all matters in difference to the award of two arbi- 
trators, or in caſe of their diſagreeing, of an umpire, -the 
arbitrators regularly heard all the evidence, but diſagree- 
ing, ſtated this evidence to the umpire, on which he made 
his award without re-examining the witneſſes. After he 


had made the award, the party againſt whom it was made 


applied to him to hear the evidence himſelf, and on his 
refuſing, moved the court to ſet aſide the award: But the 
court thought that, as no application was made to the 
umpire to examine the witneſſes before he had made his 
award, the rule ſhould be diſcharged with colts. Durnf. 


and Eaft, 4 V. 589. 
Generally 4 is aforeſaid) the award ſhall be expounded 


according to the intent of the arbitrators, and not literally, 


and ſhall not be unravelled in a court of equity, unleſs 


there was corruption in the arbitrators. 
But in the caſe of corruption, or other unfair practice, 


it is enacted by the aforeſaid ſtatute of 9 10 W. c. 1 [op 


that any arbitration or umpirage procured by corruption 


or undue means, ſhall be deemed void, and accordingly 


be ſet aſide by any court of law or equity, fo as complaint 
thereof 


The arbitratos 

joining with the 
umpire in mak - 
ing the award, 


pire accordingly made an umpirage: and they joined in 


An umpire may 


receive the evi- 


dence from the 
arbitrators, un- 
leſs required to 
re-examine the 
witneſſes before 
making his 
award, 


Award to be 
conſtrued fa- 
vourably, ex- 
cept in caſe of 
partiality or 
corruption, 
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thereof be made in the court er the rule is made, 
before the laſt day of the next term after publiſhing the 
arbitration, / 2. 

But otherwiſe, as the arbitrators are perſons of the par- 
ties own chuſing, and as the law preſumes that every man 


will be fo wiſe as to pitch upon a Proven whoſe under- 


Nanding and honeſty he can rely on; it hath ſeldom hap- 
pened, that an award was held void when there appeared 
nothing elſe to vitiate it: yet awards have been, and are 


often ſet aſide in a court of equity, for corruption and 


want of underſtanding in the arbitrators. Compl. Abr. 73. 
Therefore it is the eren of both parties, to chuſe men 


of honeſty and underſtanding to be their arbitrators, and 


to acquaint them truly with the facts they are to go upon: 


for if they appear to be miſtaken in a matter of fact, a 


court of equity will ſet aſide the award. 2 Vern. 705. 
So if the arbitrators, or any of them, appear to have 


been deceived: As where certain articles were ſhewn 


only to one of the arbitrators, and he to whom they 
were not ſhewn {wore that if he had ſeen them, he be- 
lieved he ſhould not have made ſuch an award. For in 
ſuch caſe, the award (according to the expreſſion in the 
ſtatute) is procured by undue means. I Atkyns, 64. 

If a ſubmiſſion is to three arbitrators, or any two of 


them, and two of them by fraud or force will exclude 


the other; that alone is ſufficient to vitiate the award: 


or if they have private meetings, and admit one of the 
parties, but give no notice to the other, but ſuffer the 
attorney of the party whom they admitted, to draw up 


the award; ſuch award ſhall be ſet aſide for partiality and 
unfairneſs. 2 Vern. 514. 
It is a. general rule in equity, that when it appears that 


any one of the arbitrators was any way interęſted in the 


matters in controverly, the award 1 is to be ſet aſide. Long. 
Arb. 75 

And it is the ſtrongeſt argument of partiality, to ew 
that the arbitrators received from either of the parties any 


conſiderable ſum of money, or any other preſent which 
may be a temptation to act corruptly; but the ſum or 
preſent muſt be proved to be ſo exorbitant, as to induce 


the court to believe that it biaſſed their Judgments; 
otherwiſe it will be of no effect. Compl. Arb. 70. 
In the caſe of Shepherd and Brand, T. 7 G. 2. On a 


rule to ſhew cauſe why an award ſhould not be ſet aſide, 
one exception was, that before making the award, the 
arbitrators inſiſted upon three guineas apiece to be paid 


to 


a nat 
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Award; > 4 


ro them by each of the parties for their trouble and 
expences; that the defendant refuſed doing it on his 
part, upon which the plaintiff paid the whole money. 
By the court — Where arbitrators, let their characters be 
otherwiſe never ſo unexceptionable, take money of one of 
the parties ſingly, whether for charges or any thing elſe, 
before making their award, as this is a matter of ſo tender 
a nature that even the appearance of evil is to be avoided, 
and this practice may be of dangerous example, it is fuck 


cient cauſe to ſet aſide the award; for if this ſhould be 
ſuffered, it will be hard to diſtinguiſh what is corruption. 


2 Barnardiſt. 463. Caſes in the time of L. Hardwicke, 54. 


In the caſe of Ke and Croucher abovementiened, L. 


Hardaicke ſaid, he remembered an inſtance in a CG 
caſe of John Ward, who being a party in a cauſe where 


one John Warner was an arbitrator, upon MWard's coming 
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into the room he ſaid, I 7obn Warner will make you John | 


Ward pay coſts. ' Ward complained to the court of this 
partial behaviour 1 in the arbitrator; and the court inverted 
Warner's threats, for they made Warner pay colts to John 
Ward. 2 Atk. 396. . 

If the arbitrators award a thing to be done, it may 
be proper for them to appoint a time and place for the 
doing of it; and the party who would take advantage of 
it, muſt ſhew that he has done what was requiſite on his 
part: but if a thing is to be done generally, without 


mentioning time arid place, it ſhall be done immediately. 


2 Brown. 311. 

If the ſubmiſſion is by rule of court, it is neceſſary 
that there be a perſonal demand of the thing awarded; 
and the party mult make affidavit of ſuch demand, before 
he can have an attachment. 1 Salk, 83. 

If a ſum of money be awarded to one of the parties, 
and that upon the payment thereof they both ſhail give 
mutual releaſes; if he who is to receive the money, 
refuſes it, yet upon a tender and refuſal, he is as much 


obliged to en a releaſe as if he actually received it. 


L Salk. 75. 


"A Form of a ſubmiſſion by rule of court. 
JJ EREAS divers di iſputes and cintrearch Jes have 


ariſen, and are now det ending, between A. B. of - 
* the county of - 


—— m the ſaid county, yeoman, of the other part ; Now for 
4 — and deciding thereof, it 1s fy 22 9 agreed 


6 


Where the awarck 
appoints no time, 
the thing is to 
be done imme- 
diately. | 


Demand to be 
before attach 
ment. 


On tender and 
refuſal, the party 
refuſing ſhall 
nevertheleſs figs 
a releale, 


yeoman, of the one part, and C. D. of 5 


- — — 3 . 2 
= — 2; ö 


— 


174 


before the - 
And it is hereby mutually agreed by and betaween the ſaid 


o forth, and i in the year -4 our Lord 


ond determination of A. A. of — 


Award. 


by and between the ſaid parties, that all matter: in diffirence 
betaveen them ſhall be referred and ſubmitted to the arbitra- 
ment, final end, and determination of A. A. of in the 
faid county, gentleman, B, A. of in the ſaid county, 

yeoman, and C. A. of in the ſaid county, yeoman, or 
any two of them, arbitrators indifferently elected by the ſaid 
parties, fo as the faid arbitrators, or any tauo of them, do make 
and publiſh their award in writing ready to be delivered 10 
the faid parties, or ſuch of them as ſhall defire the ſame, on or 
day of next enſuing the date hereof: 


parties, that this ſubmiſſion ſhall be made a rule of his majeſty's 
court of king s bench at Weſtminſter. In witneſs auhereg 
the 25 Parties to theſe preſents Pave hereunto ſet their hands 
this = day —— in the - 98 &c. 


1 - Arbitration bond. 4 


TX VO all men by theſe preſents, that I A. B. of —— 
5 in the county of — gentleman, am held and firmly 
bound to C. D. of —- in the ſaid county of yeoman, 
11 pounds of gooe and lawful money of Great Britain, 
tn be paid to the ſaid C. D. or to his certain attorney, his 
executors, adminiſtrators, or affigns : To which payment well 


and truly to be made, I bind myſelf, my heirs, executors, and 


adminiſtrators, firmly by theſe preſents, ſealed with my ſeal, 

and dated the — day of in the — year ar 
the reign of our ſovereign lord George the third, of Great 
Britain, France, and Ireland, king, de — he faith, ano 


\ 
Condition to and to the award of two arbitra- 


tors, in common form. 


5 * E condition of the above obligation is ſuch, t that F "the 


above-bound A. B. his heirs, executors, and adminiftr ators, 

and every of them, for and on his and their parts and behalf<, 
d: and ſhall well and truly fland rages abide, perform, 
obſerve and keep the award, order, arbitrament, final end 
Squire, and B. A. 9 


I gentleman, arbitrators indifferently named, elected, 


and choſen, as well for and on the part and behalf of the above- 
bound A. B. as of the above- named C. D. to arbitrate, award, 
order, adjudge, and determine of and cencerning all and ali 


manner of action and actions, cauſe and cauſes of action and 
all ian, ſuits, bills, bonds, Hec ralties, Judgments, executions, 


extents,” 


« > 


1 . 


I Aw ard . 1 
extents, accounts, debts, dues, ſum and fums g F money, guarreit, 
0 controverſi leg, treſpa les, damages aud demanus 20% alſoe ve, 
both in law and equity, or ethewfbiſe howſoever, aufe 
any time or times heretofore have been had, made, moved, 
brought, commenced, ſued, profecuted, committed, omitted, done 
er ſu Hered by er betaueen the ſaid parties, fo as the ſaid award 
be made in writing, and ready to be delivered to the ſaid parties, 
on or before the — day o. now next enſuing ; 
and if the ſaid A. B. his heirs, executors, or adiniviſtrators, 
or any of them, ball not prefer or cauſe to be preferred, any 
bill in equity againſt the faid A. A. and B. A. or either of 
them for or concerning their award in the premiſes ;] Then 
this obligation to be void, otherwiſe of force. 


— 
WR 


+= 3 * OY 
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If che parties have a mind to make their ſubmiſſion 4 — 
rule of court, then this may be added: 


And the above-bound A. B. doth agree and defire, that this 
his ſubmiſſion be made a rule of his majefty*s court of king's 
bench at Weſtminſter, purſuant to the att of Pai diament i in 
ſuch cafe made and of bat : 


Condition to ſtand to the award of three arbi- 
trators, or any two of them, and an umpire ; 


appointed, 


F c HE condition of this ooligntion i 1s « fuck, that if the FAY 
: bound A B. his heirs, executors, and adminiſtrators, for 
and on his and their parts and behalf, hall and do well and 
truly land to, obey, abide, obſerve, 4 form, fulfil, and keep 
the award, order, arbitrament, final end aud determination. 
of — or any tvs of them, arbitrators indifferently elected 
and named, as well by and on the part and behalf of the ſaid 
A. B. as by and on the part and behalf of the above named 
C. D. 7 arbitrate, award, order, judge, and determine of 
and concerning all and all manner of action and actions, canſe 
and cauſes of action and ations, ſuits, bills, bonds, [peciallies, 
covenants, contracts, promijes, Accounts, reckoning s, ſums 
of money, judge ments, executions, extents, quarrels, controver— 
firs, Ar eſpaſſes. damages and demands whatjoever, as any tune 
heretofore had, maie, moved, brought, commenced, ſued, proje- 
euted, done, Jujferee, committed, or depending by or between 
ihe So parties; fo as the award of the {aid arbitrators, or 
any two of them, be made ard jet down in writing, under 
their r any Haus 4 of 10 ea 2 bande —4 /eals, reads to be ee 
| | 20 


to the ſaid parties in di 7 "RO on or before the —— day 
off ——— now next enſuing ; ; then this obligation to be void, 
otheraviſe of force. 


And if the ſuid arbitrators oats not vets fuch their award 


of and concerning the premiſes, within the time limited as 


aforeſaid, then if the ſaid A. B. his heirs, executors, and up | 


miniſtrators, for and on his and their part and behalf, do and 
fall well and truly Hand to, obſerve, perform, fulfil, and 
keep the award, determination, and umpirage [if the umpire 
be named] of a—— being a perſon indifferently named and 
choſen between the ſaid patties for umpire ; [if not named} 


of ſuch perſon as the ſaid arbitrators ſhall indifferently chuſe 


for umpire in and concerning the premiſes ; ſo as the ſaid um- 

pire do mare and ſet down his award and umpirage in writ- 
ing, under his hand and ſeat, ready io be delivered to the "20d 
parties in difference, on or before the day of — 
now next enſuing ; and if the ſaid A. B. his heirs, 8 
er adminiſirators, or any of them, ſhall not prefer, or cauſe to 
be preferred, any bill in equity, againſt them the fad arbitr 
tors and umpire, or any of them, for or concerning the ward 
of them the ſaid arbitrators or umpire on the e ; Then 
this obligation to be void, otherwiſe of force. 

[And the above-bound A. B. doth agree and defire, that this 
his ſubmiſſion be made a rule of his majeſty s court of king's 
bench at Weſtminlier, purſuant to the af 'E parliament in 
ſuchb caſe made. ] 


C. Form of an award. 


O all to ⁊ubom theſe preſents ſhall come, ve A. B. of 


and C. D. of - 
II 7 there are 
controverſies have a1 ſen, bel abec n 


7755 wa on? part, and of 


do f end greeting. 


of — yeoman, 


yeoman, 0 F the other 


And whereas, for the putting an end to the ſaid differs 


and - 


ences, they the ſaid by their ſeveral bonds 
or obligations bearing date laſt paſt, are reciprocally 
become bound each to. the other in obo penal ſum of = 70 
ſtand to, abide, perform, and Keep the award, order, and final 
determination of us the ſuid - ſo as the ſaid award be 
made in «writing end ready to be delivered to the parties in dif- 
ference on or before — next enſuing, as by the ſaid oblis 
gations and conditions theresf may appear + Now know ye, bat 
ave the ſaid arbitrators, whoſe names are hereunto ſubſcribed, 
and ſea's Hired, taking upon us the burden of the aid avvard, 
and having fi. 0 examined and duly con = dered the proofs and 
* 6 5 allegalicuis 


/coeral accounts is depen and divers 


Award. 


allegations of both the ſaid parties, do make and publiſh this 
eur award between the ſaid parties in manner following ; that 
is to ſay, Firſl, we do award and order, that all actiaus, ſuits, 
quarrels and controverſies whatſoever, had, moved, ariſen, and 
depending between the ſaid parties in law or equity, for any 
manner of cauſe whatſoever touching the ſaid premiſes, to the 


day of the date hereof, ſhall ceaſe and be no further proſecuted; © 


and that each of the ſaid parties ſhall pay and bear his own 
coſts and charges in anywiſe relating to, or concerning the 
premiſes. And we do alſo award and order, that the ſaid 
all deliver or cauſe to be delivered to the ſaid ———= 
at within the ſpace of &c. And further, we 
do hereby award and order, that the ſaid - ſhall on 6r 
before pay or cauſe to be paid unto the ſaid 

um ef — Wedalſo award and order, &c. And laſtly, 
* and on 
* payment of the ſaid ſum of hall in due form of law, 
execute each to the other of them, or to the other's uſe, general 
releaſes, ſufficient in the law for the releaſing by each to the other 


of them, his heirs, executors and adminiſtrators, of all aftionsy 


ſuits, arreſts, quarrels, controverſies, and demands what- 


ſcever, touching or concerning the premiſes aforeſaid, or any. 
matter or thing thereunto relating, from the beginning of the 
world, until the —— day of laſt paſt (viz. the 
day of the date of the arbitration bonds). In witneſs 
quheresf wwe have hereunto ſet our hands and ſeals the —— 


Witneſſes heregf, „o. 
G. H. 


Form of an umpirage. 

RECITE the arbitration bonds, as before), Now 
( FEnoæu ye, that J — umpire indifferently choſen by 

— having deliberately heard und underſtood the griefs, 
allegations, and proofs of both the ſaid parties, and willing (as 
much as in me lieth) to ſet the ſaid parties at unity and good 
accord, do by theſe preſents arbitrate, award, order, decree, 


and judge as followeth ; T hat is to ſay, &c. 


3 —ů— 


Backing a Warrant. See Warrant. 
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J. What it is. 
II. Difference between bail and mainpriſe. 
TIT. When a perſon may be diſcharged without Pail, 
II. Who may or may not be bailed, 
V Who may bail, and the manner of it. 
VI. Requiring exceſſive bail. 
II. Denying bail where it ought to be granted. 
VIII. Granting bail where it ought to be denied. 
1X. Of bail by writ of habeas corpus. 
A. Acknowledging bail in e man's name. 


J. V, bat it 16. 


B 411. (from the French bailler, to deliver) Conifies 


the delivery of a man out of cuſtody, upon the 


undertaking of one or more perſons for him, that he ſhall 


appear at a day limited, to anſwer and be e by the 
law. Hale's Pi. 96. | 


"If Difference between bail and mainpr iſe, 


The difference between bail and mainpriſe is, that 
mainpernors are only ſurety, but bail is a cuſtody; and 
therefore the bail may retake the priſoner, if they doubt 
he will fly, and detain him, and bring him before a 
juſtice, and the Juſtice ought to commit the priſoner in 


diſcharge of the bail, or put him to find new " Kurtiey, 
Hale's Pl. 96. 


III. Where a perſon may be di iſcharged without bail 


If a perſon be brought before a juſtice, if i it appears that 
no felony 1s committed, he may diſcharge him; but if a 


felony be committed, tho? it appears not that the party 
accuſed is guilty, yet he cannot diſcharge him, but mult 


Commit Or ball him. "TORY" 1 Pl. 98. 


1 2 2 may or may not be bailed. 


At the common law bail was allowed i in all cafes but 


homicide; but now the ſtatute of the 3 . . 15. 
directeth what offenders ſhall be bailed, and what not. 


It 


mm, © 


- a. - «ai 4% 


Bail. 

Tt is true the ſaid ſtatute only preſcribeth who ſhall or 
ſhall not be let to bail by the ſheriſ, but by the 1 & 2 P. 
M. c. 12. it is enacted, that no juſtice or juſtices of the 

eace ſhall let to bail or mainpriſe any perſon not ny” 
viſable by the ſaid ſtatute of 3 Ed. 1. c 15. 

Which ſtatute is as follows: Ioraſmuch as fheriffs and 
others, which haue taten and kept 1 in pr zſen Pei "ſons detected of 
felony, and incontinent have let out by replevin ſuch as ere 
not repleviſable, and have kept in priſon ſuch as were reple— 
_ w1ſable, becauſe they would gain of the one party and grieve the 
ather ; and foraſmuch as before this time it was not determined 


which perſons were repleviſable, and which not, but only thoſe 


that awere taken for the death of a man, or by commandment of 


the king, or his juſtices, or for the foreſt : It is provided, that 
ſuch priſoners as before were outlawed, and they which have 
abjured the realm, provors, and fac as be taken with the 

manner, and thoſe which have broken the king's priſon, thieves 
openly defamed and known, and ſuch as be appealed by provers, 
fo long as the provors be living (if they be not of good name), 
and ſuch as be taken fer houſeburning feloniouft y done, or for 
falſe money, or for counterfeiting the king's ſeal, or perſons 
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excommunicate taken at the requeſt of the biſhop, or for mani- 


feſt offences, or for treaſon touching the king himſelf, ſhall be 
in no wiſe repleviſable by the common writ, nor without writ, 
But ſuch as be indifed of larceny by wa taken before be 
rijjs.or bailifs by their office, or of light ſuſpicion, or for petit 
larceny that amounteth not avove the value of 12 d. if they 
 wwere not guilty of ſome other larceny aforetime, or guilty of 


receipt of felons, or of commandment or force or of aid in felony 


done, or guilty M. fome other treſpaſs for which one ought not 
to loſe life nor member, and a man appealed by a provor after 
the death of the provor (if he be no common thief nor defamed), 


ſhall from henceforth be let out by ſufficient Jurety, wheref 


the ſheriff avill be anſawerable, and that without giving ought 
of their goods. 7 


Sheriffs and others] That is to ſay, ſheriffs and gaolers 


that have cuſtody of gaols ; ſo that this act extends not to 


any of the king's juſtices or judges of any ſuperior courts 


of juſtice. 2 Inſt. 185. But by a ſubſequent ſtatute (as 


hath been ſaid) it is 5 to juſtices of the peace. 
But only thoſe, & e.] Here are firſt ſet down four ſorts 
of ee which before this act were not bailable by the 
common writ de homine replegiando. 
1. Thoſe that awere taken for the death of a man] By the 
ancient law of the land, in all caſes of felony, it the party 
_ accuſed could find tons ſureties, he was not to be 


committed to priſon ; but afterwards it was provided by 


N 2 Flinten 


Perſons not 
ballable at com- 
mon law. 


Homicide. 
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Commitments 
by the king. 


Or by his juſ- 


tices. 


Or for the 
foreſt. 


perſons not 
' repleviſable, 


Outlaws, 


Ball. 

parliament, that in caſe of homicide the offender was not 
bailable. 2 Ii. 186. 

And even if a perſon have dangerouſly wounded another, 
the juſtice ought to be very cautious how he takes bail, 
till the year and day be paſt; for if the party die, and 
the offender appear not, he 1 is in danger of being ſeverely 
fined. 1 Haw. 138. 

And this ſtatute makes no diſtinction between ſuch 
homicide as is malicious, and that which happens by 
miſadventure or in ſelf defence; and it ſeems agreed, that 
Juſtices of the peace, who have power at this day to bail 


a man arreſted for a Ig ſuſpicion of homicide, cannot 


bail any ſuch perſon for manſlaughter, or even excuſable 
homicide, if it manifeſtly appear that he was guilty of 


the fact, let it be ever ſo plain that it cannot amount to 


murder. 2 Haw. 95. 105. 

2. Or by commandment of the bing] That i is, by matter 
of record in one of his courts, — to law; and not 
an extrajudicial commandment. 2 Int. 186, 187. 80 
alſo it is provided in the petition of rights, 3 Car. that no 


perſon ſhall be detained in priſon by the king's by 
command, without cauſe certified, 

And becatiſe ſome courts, as the king's bench, are 
before the king, and ſome before his juſtices, therefore 


the act ſaith, by commandment of the king, and the next 
words be, or of his juſtices. 2 Inſt. 186. 


3. Or of his juſtices] That is, of any of the courts of 


We/iminfler, or juſtices of aſhze. 2 Haw. 96. 


4. Or for the foręſt] But as to impriſonment for offences 
in foreſts, the law hath been much Wu by later 


ſtatutes. 2 Hav. 98. 


All theſe four are excepted out of the common writ & 
homine replegiands, that the ſheriff in his county court, 
which is not a court of record, ſhall not replevy any of 
theſe four that are committed, although it ſhould be by 


an unlawful commitment; but the ſuperior courts at 


I. D upon an habeas corpus, ſhall do juſtice to the 
arty in all theſe four cafes, 2 nfl. 187. 


Next the act doth further provide, that theſe kinds of 
priſoners hereafter following (being 13 in number ) ſhall 


not be repleviſable : 


1. Such priſoners as befere were lect ] 3 out- 
lawed are attainted in law, and therefore are not bailable; 
for the intendment of the law is, that the perſon ſtandeth 


indifferent whether he be guilty or no; and not if he be 
convicted or attainted. 2 * 188. 


2, And 
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confeſſeth the felony with which he is charged, 


living (if they be not of good name) 'The app 
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>. And they which have abjured the realm] For theſe alſo Thoſe wha ab 
are attainted upon their own confeſſion, and therefore not Jure the realm. 


bailable at all by law. 2 1nft. 188. 


Provoers] A provor, or approver, is a perſon that Provors. 


and 
undertakes to prove another guilty of the ſame crime; 


Which if he does, he ſaves his own life, otherwiſe he ſhall 


be immediately executed. And the reaſon why they are 
not bailable is, becauſe they are guilty by their own 


Z confeſſion, and therefore they do not ſtand indifferent. 1d. 


But this concerns not juſtices of the peace, becauſe no 


man can become an approver before them, for that they 


cannot aſſign a coroner. Hale Pl. 102. 
4. And fuch as be taken with the manner} For in this 
caſe likewiſe he ſtandeth not indifferent whether he be 


guilty or no, being taken with the Hainer, that is, with 


the thing ſtolen as it were in his hand, anciently called 
hand-habbend, and the like was anciently called backberend, 
as a bundle or fardle at his back; which was uſed to 
hgnify manifeſt theft. 2 Iii. 188. 

5. And thoſe which have broken the king's priſen] Here 


are two offences ; firſt, his breaking of the priſon, for it 
is preſumed that he who is innocent will never break 
priſon: and ſecondly, his flying becauſe he confeſſeth the 
fact who flies from judgment. 


2 Inſt. 188. 

6. Thieves openly defamed and known) Who, as it ſeems, 
ought not to be bailed for any freſh felony, whereof there 
is probable evidence againſt them. But this ſeems in a 


great meaſure to be left at the diſcretion of the perſon 


Thoſe taken 
with the mainer. 


Priſon breakers, 


Thieves openly 


defamed, 


who has power to bail them, who on conſideration of the 


circumſtances of the whole matter, and the probabilities 


on both ſides, if he finds it reaſonable ſtrongly to preſume 


them to be guilty, ought not to bail but commit them. 


2 Hay. 99. 


7. Such as be appealed by provars 2 "RES as the provers bs 
eal of the 
approver 1s forcible againit the appellee, becauſe the 


approver confeſſeth himſelf guilty of the ſame felony, and 


therefore it ſerveth in nature of an indictment againſt 


the appellee, ſo long as the approver liveth, unleſs the 


appell:e be of good fame. 2 1H. 188. 


8. And ſuch as be taken for houſeburning felonioiſiy dine? 
This was felony by che common law. 4d. 

9. Or for falſe money] This was treaſon by the common 
law. Id. 

10. Or for counterfeiting the king's ſeal] This was alſo 


treaſon by the common law. * 
| 5 


11. Or 


Perſons appealed 
by approvers. 


Houſeburners. 


Coi ners. 


Counterfelting 
the King's ſeal, 
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Prefons excom- 11. Or perſons excommunicate taken at the requeſt of the 
municate. b:/hop] That is, he that is certified into the chancery by 


the biſhop to be excommunicated, and after 1s taken by 
force of the king's writ of excommunicato capiendo, is not 
bailable : For in ancient times men were excommunicated 
but for hereſiee, or other heinous cauſes of eccleſiaſtical 
cognizance, and not for ſmall or petty cauſes; and there- 


or gaoler without the king's writ : but if the party offered 
ſuſhcient caution de parendo mandatis eccleſie in forma juris, 
then ſhould the party have the king's writ to the biſhop 

to accept his caution, and to cauſe him to be detivited 
And if the biſhop will not ſend to the ſheriff to deliver 
him, then ſhall he have a writ out of the chancery to the 
ſheriif for his delivery, Or if he be excommunicated for 
a temporal cauſe, or for a matter whereof the eccleſiaſtical 


king's writ without any ſatisfaction. 2 17. 189. 
Enormous : 12. For manifeſ offences] Which ſeems to be underitood 
offences. of inferior crimes of an enormous nature under the 

degree of felony; as dangerous riots, exorbitant reſcouſes, 
miſpriſion of treaſon, præmunire, and ſuch like heinous 
offences. Yet it ſeems to be in a great meaſure left to 
diſcretion, to judge in what caſes their crime is fo flagrant 


ff.. 00: - 
Treaſons. 13. Or for treaſon touching the king himſelf } By the 
0 common law, a man accuſed or indicted of high . 


was his Rente or ſurety, that could find none. 2 bt 

Shall be in m wiſe ropleviſuble by the common writ, nor 
without writ] That is, the ſheriff ſhall not replevy them 
by the common writ de Homiue replegiando, nor without 
ÞF | writ, that is, ex ofcio: But all or any of theſe may be 
= bailed in the king's bench. Id. 


may be bailed : 
Larceny by in- I. Such as be indicted of larceny Pa inqueſts taken befirs 
queſt taken. Heri fi or bail;js] That is before ſheriffs in their torns, 
85 or lords in their leets, or thoſe that have infangthicf and 
i 7 | outfangthief; that is, who have the privilege to judge 
i thieves taken within their fee, or thieves dwelling within 


this is expounded that By be of good fame. 2 jt. 


| 190. 
„ | 2. Or 
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fore in thoſe caſes the party was not bailable by the ſherif 


court hath no cogriizance, he ſhall be delivered by the 8 


and enormous, that they ought not to have the bench of 


or of any felony whatſoever, was bailable upon good ſurety, 
until he were convicted; for at common law, the gaol 


Perſons bailable, Next the act ſetteth down ſeven kinds of offenders that 


their manor and taken for felony out of their fee. Net 


9 
1 3 
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Bail. 


ſtrong, or the defamation great, the juſtices may refuſe 
to bail them. Hale's Pl. 102. And this is expounded 
alſo that they be of good fame. Id. 

3. Or for petit larceny that amounteth not above the value 
of 12d. F they were not guilty of ſome other larceny aforetimé] 
This act divideth larceny into two kinds; grand larceny, 
when the thing ſtolen is above the value of 12d. and 


2 Inst. 189. 

And it ſeems to be agreed, that there is no neee 
that ſuch perſons be of good fame; yet upon the conſtruc- 
tion of the whole ſtatute, if ſuch perſons be taken with 

the manner, or confeſs the fact, or their crime be other- 
wiſe open and maniteſt, it ſeerys that they ought not to be 
| bailed; but if there be any colour of probability for their 


183 


2. Or of light ſuſpicion] But if the preſumption be $Sufgicion, 


Petit larceny, | 


petit larceny when it is of the value of 12 d. or under. 


innocence, it ſeems moſt agreeable to the intention of the 


ſtatute to bail them. 2 Haw. 101. 
4. Or guilty of receipt of felons] Theſe are acceſſaries 
after the fact. 2 H. H. 100. 
. Or of commandment or force or of aid in felony done] 
Theſe are acceſſaries before the fact. 2 H. H. 100. 


But acceſſaries to felonies are not to be bailed, unleſs 


they be of good reputation: And it ſeems at this day to 


Receiving 
felons. 


Aiding fel ons. 


be ſettled, that where there are ſtrong preſumptions of ; 


guilt, ſuch acceſſaries are not bailable by this ſtatute. 
2 Haw. 102. 

6. Or guinty . ſome other treſpaſs for which one ought not 
to boſe life nor member] But it ſeems reaſonable to qualify 


Trepe. 


the generality of this expreſſion, with this limitation, that 


| ſuch accuſation ought to be either on a light ſuſpicion, or 


elſe that the offence be inconſiderable, or that it be not 
excluded from bail by ſome ſpecial act of parliament, 
2 Haw.og. 2 H. H. 135. 


7. And a man appealed by a provor after the death of the 


provor if he be no common thief nor defamed]} And by parity 
of reaſon, he may be bailed, if the ee waive his ap- 
peal, or be vanquiſhed. 2 Hav. 98. 

Be let out by ſufficient ſurety] If a juſtice take infant 
ſurety, and the party appear not, he is finable by the judge 


Perſons appea'ed 
by a provor at.er 
his death, 


Taking inſuf= 
ficient bail. 


of aſſize. H. P. 97. But if the pritoner appear thereupon, | 


the juſtice is ſafe. 2 Haw. 89. 
And if a perſon who has power to take bail, be ſo far 


impoſed upon, as to ſuffer a priſoner to be bailed by inſuf- 


ficient. perſons, it is ſaid that either he, or any other 


perion who hath power to bail him, may require the party 
N 4 0. 
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_ By two juſtices. 


| By one zuſtice. 


Bail. 


to find better ſureties, and to enter into a new recogni- 

zance with them, and may commit him on his refuſal, for 

that inſutheient ſureties are no ſureties. 2 Haw. 89. 
And the perſon who is to take the bail, may examine 


them on their oaths concerning their ſufficiency. 1d. 


4 H. H. 125. 

It is to be obſerved, that the above ſtatute extends only 
to bail in criminal offences, and therefore gives no power 
at all to juſtices of the peace to bail any perſons on pro- 
ceſs in civil actions, or for contempts to ſuperior courts. 
2 Haw. 106. 


There are furthermore many ſtatutes, which prohibit 


bail and mainpriſe in very many cafes, and allow the ſame 
in many others, which are interſperſed among the ſeveral 


titles which treat of thoſe matters. 
And where a ſtatute ordaineth, that an offender ſhall 
be impriſoned at the King's will or pleaſure, there the 


priſoner cannot be bailed, till he hath redeemed his liberty 
by ſuch fine or ranſom as ſhall be aſſeſſed by the king 8. 


juſtices in his courts. Dali. c. 167. 
And thoſe who on their examination own themſelves 
guilty of a felony alledged againſt them, and are charged 


in their wittimus with the telony ſo confeſſed, ſeem to 


be excluded from bail; for bail is only proper where it 
ſtands indifferent whether the party be guilty or innocent. 
2 Haw. 97. 


Altho' a perſon be committed to be detained without 


bail or mainpriſe, yet if the offence be by law bailable, he 


that hath power of bailing may bail him. 2 H. H. 135. 


. Who may bail, and the manner of 11. 


By the common law, the ſheriff and every conſtable, 
being conſervators of the peace, might have bailed one 


ſuſpected of felony ; but this authority is transferred from 
them to the Juſtices of the peace by ſeveral ſtatutes. 


Lamb. 15. 
And it ſeems to be a ces general rule, that ſo far as 


any perſons are judges of any crime, ſo far they have 


power of bailing a perfon indicted before them of ſuch 


crime: And upon this ground it ſeems clear that any 


two juſtices (1 2,) may of common right bail perſous 


indicted at * ſeſſions, for that any two ſuch juſtices may 
hear and determine the indictment, Alſo it hath been 


holden, that any one juſtice hath the like power; and 
this leems to be implied by the ſtatute of 1 R. 3. c. 3. 
which 
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which giving one juſtice power of bailing perſons atreſted 
for felony, in like form as if ſuch perſon had been indicted at 
the ſeſſions, clearly ſuppoſes, that if ſuch perſons had been 
indicted at the ſeſſions, they might have been bailed by 
any one juſtice, And if any one juſtice had ſuch power, 


before the ſtatute ſpecially relating to the power of juſtices 


in granting bail, it ſeems that he hath till the ſame power 
in relation to perſons ſo indicted of any bailable crime 


under the degree of felony, becauſe the ſaid ſtatutes ſeem 


not to reſtrain him in any ſuch cafe, under the degree of 
felony, from any power which he lawtully might claim 
before. 2 Haw. 103. 

But it ſeems difficult to maintain the power of one juſtice 
to bail a perſon, for any crime before indictment, unleſs 


by ſome ſtatute it be limited to the ee ee of one 


juſtice, or unleſs it be an offence directly tending to the 


breach of the peace, the bailing of perſons for which ſeems 
properly to come under their conuſance as conſervators of 
the peace. 2 Haw 105. 

And Mr. Dalton ſays, if it is not in caſe/of felony, it 


ſeemeth that any one juſtice alone may bail a priſoner, 


except where it is otherwiſe ordered in particular inſtances 
by ſome ſpecial ſtatute, Daſt. c. 12. 


And it ſeems to be agreed, that any one juſtice might 
always in his diſcretion either bail or impriſon one who 
has given another a dangerous wound, according as it 
ſhall appear from the whole circumſtances that the party 
is moſt likely to live or die; for that every ſuch juſtice 
being a principal conſervator of the peace, the offence at 
preſent being only an enormous breach thereof, and no 


telony, ſeems properly to come under his conuſancc. 


2 Haw: 103, © 
But by 1 & 2 P. M. c. 12. if a perſon 3 


manſlaughter or felony or ſuſpicion thereof, being bailable 
By law, he ſhall not be let to bail or mainpriſe by any juſtices, 
but in open ſeſſions, except it be by tao juſtices at the leaſt 
(˖ 1 Q.), and the fame to be preſent together at the time of the 


ſaid bailment : Which bail they ſhall certify in writing ſub- 
ſcribed or figned with their own hands, at the next general gaol 


delivery to be holden within the voy where the perſon fall 
be arreſted or ſuſpected. 


And the ſaid juſtices, or one of them, being of the quorum, 


when any ſuch priſoner is brought before them, for any man- 


aim, of the Pe and circumflanices eras aud the ſame, or as 
| much 


Perſons arreſted 


for man- | 
ſlaughter, 

or felony, by 
two juſtices. 


laughter or felony before any bailment, ſhall take the enamina- 
tin of the ſaid priſoner, and information of them that bring 
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Bail. 
much thereof as ball be material to prove the felony, ſhall put 
in writing before they make the bailment : Which examination, 
together with the bailment, the ſaid juſtices ſhall certify at the 
next general gaol delivery to be holden within the limits of their 
commiſſion. ; 

And the ſaid juſtices ſhall have power to bind all ſuch by re- 
cognixance as do declare any thing material to prove the offence, 
to appear at the next general gaol delivery to give evidence 


againſt the party on his trial: And ſhall certify the ſame in 


lite manner. | 


And any juſtice offending contrary to this act, ſhall en due 
proof by examination, be fined by the judges of afſize. 

But in London, Middleſex, and in other cities and towns 
corporate, juſtices may let priſoners to bail, as they might before 
this act; but when they do bail, they are to take and certify the 
bail and examination as is here directed. 


VI. Requiring exceſſive bail. 5 
By the declaration of rights 1 JW. /ef 2. c. 2. exceſſive 
bail ought not to be required. 
VII. Denying bail where it ought to be granted. 


To refuſe bail where the party ought to be bailed (the 
party offering the ſame) is a miſdemeanor puniſhable not 


only by the ſuit of the party, but alſo by indictment. 


2 Haw. 90. H. 1 | 
VIII. Granting bail where it ought l 0 be denied. 


Admitting bail where it ought not, 1s puniſhable by the 


judges of aſſize by fine; or puniſhable as a negligent eſcape 


at common law. H. P. 977. 

If the keeper of a priſon bail any not bailable, he ſhall 
loſe his fee and office; if another officer, he ſball have 
three years impriſonment, and make fine at the king's 
pleaſure. 3 Ed. 1. c. 15. e 

M. 18 G. 2. K. and William Clarke, eſquire. He as a 


juſtice of Surry committed a man on ſuſpicion of ſtealing 


a mare, and bound over the owner to proſecute. After- 


wards upon examining two other perſons he admitted the 


party to bail, The proſecutor appeared at the aſſizes, and 


found a bill, but the party accuſed did not appear. And 


the court granted an information againſt the juſtice, 
declaring they ſhould not have bailed the man themſelves. 


Str. 1216. : | 
eee IX. Of 


_ 


Ball. 


IX. Of bail by crit of habeas corpus. 


If bail cannot otherwiſe be obtained, the law hath pro- 
vided a remedy in molt cafes by the habeas corpus act 
31 C. 2. c. 2. The ſubſtance of which is briefly thus: 

IF the commitment is for treaſon or felony plainly and 
ſpectally expreſſed in the warrant of commitment; alſo if any 
perſon is committed and charged as acceſſary before the fact 8 
any pelty treaſon or felony, or upon ſuſpicion thereof, or with 
ſuſpicion of petty treaſon or felony, which petty treaſon or felony 

| ſhall be plainly and ſpecially expreſſed in the warrant of come 
mitmont + in ſuch caſes the perſon ſhall not be bailed on a Writ 
of habeas corpus; otherwiſe he may be bailed. 

* Alſo if a perſon is committed for treaſon or felony ſpecially 
expreſſed, yet if he Jon's in open court the firſt week of the 


term, or fir fl day of aſſize, petition to be tried, and ſhall not 
be indifed fome time in the next term or al/ize after the com- 


mitment, he ſhall upon motion the laſt day of the term or afſize, 


be bailed, unleſe it ſhall appear to the judge aon oath that the 
king's witneſſes could not be produced within that time, and 
then if he 1s not tried i in the ſecond term or aſſize, he ſoall be 
diſcharged. 

Previous to the aforeſaid bailment, the priſoner, or fome ber- 
fon on his behalf, ſhall demand of the officer or keeper, a true 
copy of the warrant of commitment, which he ſhall deliver in 
fix hours, on pain of 1001. to the party grieved for the frfl 
offence, and 200 l. and forfeiture of his office for the ſecond. 

Then application is to be made in writing, by the priſoner 


or any perſon for him, attefled and ſubſcribed by tavo witneſſes 


who were preſent at the delivery thereof, to the court of chan- 


cery, king*s bench, common pleas, or exchequer, or if out of term 
time, to the lord chancellor or one of the judges ; and a copy of 


the warrant of commitment ſhall be produced before them, r 


oath made that ſuch copy was denied. 

But if any perſon hath wilfully neglefed by the ſpace of two 
terms to apply for bis enlargement, be ns not have a habeas 
corpus granted in the vacation. 

This being done, the lord chancellor, or 1 reſpektively, V5 
| foall award an habeas corpus under the ſeal of the court, an 
pain of 5001. to be marked in this manner, Per ſtatutum 

triceſimo primo Caroli ſecundi regis, and fgned by the per- 
fon that awards the ſame ; and ſhall be directed to the officer or 
keeper, returnable immediate. 
And the charges of bringing the pr iſoner ſhall be aſcertained 
by the judge or court that awarded the aurit, and inder ſed theres 
on, not exceeding 12d. a mile. 
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Bail. 


Then the aurit ſhall be ſerved on the keeper, or | eft at the 


gaol with any of the under officers; and the charges ſo in- 


dorſed ſhall be paid or tendered to him, and the priſoner ſhall 
give bond to pay the charges of carrying him back if he ſhall be 
remanded, and that he will not make any eſcape by the way. 


This done the officer ſhall within three days after ſervice (if 
it 1s within taventy miles) return the writ, and bring the body, 
and ſhall then likewiſe certify the true cauſe of the impriſon- 
ment; if above taventy miles and leſs than an hundred, then 
within ten days ; if above an hundred, then within weng | 


days ; on like pain as before. 


But after the afſizes are proclaimed 15 the county where the 
priſoner is detained, he ſhall not be removed. 


Then if it ſpall appear to the ſaid lord chancellor or judges, 


that the priſoner is detained on a legal proceſs, order or awar- 
rant, out of ſome court that hath juriſdiftion of criminal matters, 
or by warrant of a judge or juſtice of the peace for matters, for 
aui by law he is not bailable ; in fuch caſe the priſoner ſhall 
not be diſcharged. 


If he ſhall be diſcharged, he ſhall thereupon enter into recog- 


nizance to appear on his trial ; and the writ, and return there 


/, and recognizance foal be certi rtified into the court where the 
trial muſt be. 


But perſons charged in debt, or other abvion, or with pro- 
ceſs in any civil cauſe, after their diſcharge for a criminal 
offence, ſhall be kept in cuſtody for ſuch other ſuit. 

And perſons ſo ſet at large, ſhall not be recommitted for the 
ſame offence, unleſs by order of court ; on fan of Sool. 7o the 


party g1 7eved. 


13 things I ſhall obſerve upon this ſtatute ; 
That altho' the conſtable by his own authority, 
8 any warrant of commitment, may carry offenders 
to gaol, and this was the method of ſecuring priſoners 


before there were any juſtices of the peace; yet ſince the 


inſtitution of the office of, juſtices of the peace, it is 
better that they be carried before a juſtice, to be ſent by 
him to gaol by warrant of commitment; otherwiſe they 
have a right to be bailed upon this act, whatever the 
offence may be. 

2. That the warrant of commitment ought to ſet fortli 


the cauſe ſpecially; that is to ſay, not for treaſon, or felony 
in general, but treaſon for counterfeiting the king's coin, or 


felony for ſtealing the goods of ſuch a one to ſuch a value, and 


the like; ; that ſo the court may judge thereupon, whether 


or no the offence is ſuch for which a priſoner ought to 
be admitted to bail. 
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and B. B. of 


X. Acknowledging bail in another man's name, 


By the 21 J. c. 26. If any perſon ſhall acknowledge, or 


rocure to be acknowledged, any bail in the name of any other 


not privy to the ſame ; he ſhall be guilty of felony without 
benefit of clergy, 

In the name of any other] T. 6G. Two people pur in 
bail in feigned names, and becauſe there were no ſuch 
perſons, they could not be proſecuted for perſonating bail 
on this ſtatute. So the court ordered them and the attor- 


ney to be ſet in the pillory, which was done accordingly. 


Str. 384. 

Bal taken before a judge i is not within this ſtatute, till 
it be filed of record, 1 H. H. 696. But it is within the 
following ftatute of 4 W. c. 4. by which it is enacted, 
that any who ſhall perſonate another before thoſe who ave 


authority to take bail, fo as to make him liable to the payment 


of any ſum of money in that ſuit or action, 88 be guilty * 


felony [but within clergy]: 


Form of bail. 


Weſtmorland B*: it remembered, that on the = day 


in the year of the reign 
= yeoman, A. B. of —— yeoman, _ 
yeoman, came before us John . 

eſquire, and Richard Burn, doftor of laws, two of his 
majeſty's juſtices of the peace in and for the ſaid county, one 
whereof 1s of the quorum, and ſeverally acknowledged them- 


4.0. . 


ſelves to owe to our ſaid lord the king, that 1s to ſay, the ſaid 


A. O. 20 l. and the ſaid A. B. and B. B. 1ol. each, to be 


reſpectively levied of their lands and tenements, goods and chat= 


tels, if the ſaid A. O. hall make default in the e of 
tbe condition indorſed, [or underæuritten.] 
John Moore. 
Richard Burn. 


The condition of this recognizance is ſuch, that if the within 


[above] bound A. O. ſhall perſonally appear before the juſtices 
of our ſovereign lord the king aſſigned to keep the peace within 
the ſaid county, and likewiſe to hear and determine divers 


felonies, treſpaſſes, and ather miſdemeanors in the ſaid county 
committed, at the next general quarter ſeſſ;sns of the peace [or, 


before his majejly's juſtices of gaol delivery at the next genera! 


gaol delivery] to be holden in and for the ſaid county, then and 


there to anſwer to our /aid ſovereign lord the king, for and 
| concerning 


Bail. 
cancerning the felonous taking and Healing Of = the property 
of A. M. of - yeoman, with the ſuſpicion whereof the 


ſaid A. O. Hand. charged before us the ſaid juſtices, and to do 


and receive what fhall by the court be then and there enjoined 
him, and ſhall not depart the court without licence, then the 
above [within] written recognixance Hall be void. 


Or, if the party is in priſon, and ſo abſent, Lord 
Hale ſays, this is the true form from Lambard. 


Weſtmorland. BE it remembered, that on the - day 

in the year of the reign 
of —— before us John Moore, efquire, and Richard Burn, 
doctor of laws, two of the juſtices of our ſaid lord the king, 
afſegned to keep the peace within the ſaid county, and one of us 
of the quorum, at Grimeſhill in the ſuid county, did come A. B. 
and B. B. of in the ſaid county, yeomen, and took in 
Hail until the next gaol delivery to be holden in the ſaid county, 
one A. O. ff — labourer, taken and detained in priſon 


for ſuſpicion of a certain Felony in ſtealing ——— the property 
of and took upon themſelves each of the ſaid A. E. 


and B. B. under the penalty of 201. of good and lawful 


money of Great Britain, of the goods and chattels, lands and 
 tenements, of them and each of them, to the uſe of our ſuid 
| bord the king, his heirs and ſucceſſors, to be levied, if the ſaid 
A. O. /hall not perſonally appear at the ſaid next gaol delivery, 
before the juſtices of our ſaid lord the king, aſſigued to deliver 
the ſaid gaol, to fland to right concerning the felony aforeſaid, 


according to the law and cuſtom of England. Given under 
our ſeals, &c. | 


But the ſeal need not be, for they are judges of record 
only it may be barely ſubſcribed by them: or thus, 
Taken and acknowledged the day and 


year aboveruritten, beforey 2s the 
aboveſaid 


John Moore. 
Richard Burn. 


And hereupon a warrant iſſues for his deliverance, 
| thus: 


Weſtmorland. FOH N Moore, eſquire, and Richard 
Pt Burn, doctor of laws, two of the juſtices 
of and one of us of the quorum, To the keeper of his majeſly's 
$2, at in the ſaid county, greeting. Foraſmuch as A. O. 
of - — labour er, hath Tore. us found fufftcient ſureties to. 
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Bail. 
appear before the juſtices of gaol delivery at the next general 
gaol — to be holden in the ſaid county, to anſwer to ſuch 


things as ſhall be then on the behalf of our ſaid ſovereign lord 


191 


objected againſt him, and namely, 10 the felonious taking 7 


— ( for the ſuſpicion whereof he was taken, and committed 


to your ſaid gaol): We command you on the behalf of our ſaid 
ſovereign lord, that if the ſaid A. O. do remain in your ſaid 


gaol for the ſaid cauſe, and for none other, then you forbear 


to detain him any longer, but that you deliver him thence, and 


ſuffer him to go at large, and that upon the pain that will 
thereon enſue, Given under our ſeals at Orton in the ſaid 
county, the day of in the = year 


I. Hale ſays, the advantage of this latter kind of boil 


is this, that it is not only a recognizance in a ſum certain, 
but alſo a real bail, and they are his keepers, and may be 
puniſhed by fine beyond the ſum mentioned in the recog- 
nizance, if there be cauſe; and may reſeize him if the 


doubt his eſcape, and have him committed, and ſo be 


diſcharged of the recognizance. — 


* ow Fo ea 6 


| 4 RF | | 2 | 
Banks deſtroying, 
E VERY perverſe and malicious perſonSeutting down 
and breaking up of any part of the dike called New 
Powdike in Marſhland in the county of Norfolk, and the 
broken dike called Old field dike by MHarſbland in the iſle 


of Ely, or any other bank being parcel of the rind and 
uppermoſt part of the ſaid county of Marſbland, made for 


the defence and ſalvation of the ſaid county of Marſpland, 
| ſhall be adjudged felony. And the ſeſſions may determine 


the ſame. 22 H. 8. c 11. | | 

By the 6 G. 2. c. 37. If any perſon ſhall unlawfull 
and maliciouſly break down or cut down the bank of any 
river or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged ; he ſhall be guilty of felony without 
„ gc Es 

And moreover, by the ſtatute of 10 G. 2. c. 32. If 


any perſon ſhall unlawfully cut off, draw up, or remove 
and carry away any piles, chalk or other materials, driven 
into the ground, and uſed for the ſecuring any marſh or 


ſea walls, or banks, in order to prevent the lands lying 
within the ſame from being overflowed and damaged; on 
Ai © TORE, complaint 


Powdike, 


Y Sea and river 


banks, 


Piles for ſecur« 
ing banks, 


a 
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Deſcription of a 
bankrupt. 


| . 
Banks deſtroying, 
complaint or information thereof made upon oath to an 
Juſtice reſiding near the place, ſuch juſtice ſhall ſummon 


the party complained of, or ſhall iſſue his warrant to ap- 
prehend and bring ſuch perfon before him, and upon his 


appearance, or neglect to appear, he ſhall proceed to 


examine the fact; and upon due proof thereof made either 
by confeſſion, or oath of one witneſs, ſhall convict the 
offender ; who ſhall thereupon forfeit 201. half to the 
informer, and half to the overſeer for the uſe of the poor, 
to be levied by diſtreſs and ſale: for want of ſuffictent 
diſtreſs, to be committed to the houſe of correction, to be 


kept to hard labour for {1x months. . 5. 


Bankrupt. 


JorD Cole ſays, that banque in French fignifies the 


ſame as menſa in Latin; and that route is a ſign or 
mark, as we ſay a cart rout 1s the ſign or mark where the 
cart hath gone; and that metaphorically a bankrupt, or 
banqueroute, is taken for him, that hath waſted his eltate, 
and removed his banque ſo as there is left but a mention 
thereof. 4 In. 277. 
But as the firſt bankers came to us from Iah, it ſeemeth 


more probable that they brought their name along with 


them; and conſequently that the word bankrupt or banque- 
route cometh from the Italian banco retto, the bench being 
broken, The banker himſelf was ſo called from the bench 


or table which he uſed, with his name inſcribed, and 


when he failed, his bench was broken. Which word rotta 
is what remaineth in that country of the Latin ruptus ; 
all which, both word and metaphor, we preſerve in our 
language, when we ſay that a perſon 1 18 bankrupt, or that 


| ſuch a one is broken. 


The deſcription of a bankrupt, whhin the ſeveral 
ſtatutes. brought together into one view, ſeemeth to be as 
follows: Every perſon uſing the trade of merchandize, by way 
of bargaining, exchange, bartry, cheviſance, or otherwiſe, in 
groſs or by retail, or ſeeking his trade of living by buying and 
ſelling, or that ſpall uſe the trade or profeſſion of a ſcrivener 
receiving other men's monies or eſtates into his truſt or cuſtody, 
200 ſhall (1) depart the realm; or (2) begin to keep his houſe, 
or otherwiſe to abſent himſelf ; or (3) take ſanctuary; or (4) 

2 6 ADE . 1 


Bankrupt, 


ſuffer himſelf willingly to be arreſted for any debt or other thing 
not grown or due for money delivered, wares ſold, or any other 
juſt br lawful cauſe or good conſideration or purpoſes ; or (5) 
ſhall ſuffer himſelf to be outlawed ; or (6) yield himſelf to pri- 
ſon ; oor (7) willingly or fraudulently ſhall procure himſelf to 
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be arreſted, or his goods to be attached or ſequeſtred ; or (8) de- 


part from his dwelling houſe ; or (9) make any fraudulent grant 


or conveyance of his lands or goods, to the intent or whereby his 


creditors ſhall and may be defeated or delayed for the recovery 


of their juſt debts; or (10) ſhall obtain any protection, other 
than ſuch perſon as ſhall be lawfully protected by privilege of 
& parliament; or (11) fhall prefer to any court any petition or 
| bill againſt any of his creditors, thereby endeavouring to enferce 
| them to accept leſs than their juſt debts, or to procure time, ar 
langer days of payment than was given at the time of ther 


original contract, or (12) being arreſted for debt, ſhall lie in 


prifon two months; or (13) being arreſted for 1001. or more, 


ſhall eſcape out of priſon, —ſball be adjudged a bankrupt ; (and 
in the ſaid caſe of arreſt, or lying in priſon, from the time of 
„% 1 Je Cog; C2: 206]; 0.19. 1:2: 15s 
10 An. ©. ig. 1.1. 1 55 | 
Every perſon] An Iriſhman, who trades and hath con- 
tracted debts in England, and comes over here, may have 
a commiſſion iſſued againſt him, at the petition of the 
} creditors here; and the Iriſh creditors alſo upon the com- 
© miſſion may come in and prove their debts. And gene- 


Irifhmen, 


rally, if a perſon carries on a trade in any place belonging. 


to the crown of Great Britain, and comes into England,; a 
commithon may be taken out by the creditors in England. 
And there have been ſeveral inſtances, where perſons be- 
longing to the plantations abroad, and which 1s their ſole 
place of reſidence, yet happening to be in England, have 
had commiſſions of bankruptcy taken out againſt them 
here. 1 Atk. 82. „„ *** 

A clergyman, if he trades, may be abankrupt ; for though 
by the 21 H. 8. c. 12, he is prohibited to trade, and his 
contracts in that kind are declared to be void, yet they 
are void with reſpect to himſelf only, and he ſhall not take 
advantage of the breach of one law, in order to avoid his 
being ſubject to another. 1 Att. 199. 5 

An infant, though a trader, cannot be a bankrupt ; for 
an infant can owe nothing but for. neceſſaries; and the 
{ſtatutes of bankruptcy create no new debts, but only give a 
{peedier and more eſſectual remedy for recovering ſuch as 
were before due, And no perſon can be made a bankrupt 

Vo. I, "> We fos 


( 


Clergy men, | 


In fants. 
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Married women. 


Ufing the trale 
of merchandize, 


buying and 
Icllings 


Farmers, gra- 
ziers, drovers, 
& 


40. 


Bankrupt, 


for debts, which he is not liable at law to pay. 2 Black}. 


To 


"The daughter of a freeman of London, belag a married 


ww011an, if the trades ſeparately from her huſband „ may be a 
bankrupt. 1 Att. 206. 


Ving the trade of merchandize} As by exerciſing the 


calling of a merchant, a grocer, mercer, or in one general 
wer a chapman, ho is one that buys and fells any thing. 


2 Blackt. 477. 


But one ſingle act of buying and felling will not make 
a man a trader; but there muſt be a repeated practice, 
and profit by it. 2 BlackP. 476. 


Of merchandize} But no perſon who ſhall adventure any 
money in the Eaſt India company, and ſhall receive his 
dividend in merchand1ze, and ſhall fell or exchange the 
ſame, ſha!l be judged thereby a merchant or trader within 
any ſtatute for bankrupts. 13 & 14 C. 2. c. 24. J. 3, 4. 

And generally, buying and ſelling ſtock in the public 


funds, or ä fecurities, will not make a man a 
bankrupt; the ſame not being goods, wares or merchan- 
dize, ben the intent of the ſtatute, by which a proſit 


may be fairly made. 2 Blackft. 476. 

So alſo the members of the corporation of the Englith 
linen company (for making cambricks and lawns), ſhall not 
uponthat account only be liable to bankruptcy. 4G. 3. c.37. 

Seeking his trade of living by buying and ſelling} He that 
buys only, or ſells only, is not within this deſcription ; but 


it mult be both buying and felling, and alfo getting a live- 


lihood by it. 2 Blacßſt. 476. — 
Alſo, by ſpecial ſtatute, 5 G. 2. c. 30. No farmer, 
grazier, or drover of cattle, ſhall be deemed a bankrupt. 
But if ſuch farmer or other ſhall deal in wool, 
hops, or the like, he ſhall be deemed a bankrupt; other- 
wiſe any perfon by taking a farm, might avoid the ſta- 
tutes. And in the caſe of Mayo and Archer, E. 8 G. a 


farmer who planted potatoes, but withal bought divers 
large quantities of potatoes, and ſold the Tame again, Was 


adjudged a bankrupt. Str. 513. 

And if a perſon rent a brick ground, and makes bricks 
thereon, for publick ſale, he is ſubject to the bankrupt 
laws. Durnf. and Zaſt, 1 V. 34. 

But if a perſon exerciſe a manufacture from the produce 
of his own land, as a neceſſary or uſeful mode of enjoying 


that produce, he ſhall not be conſidered as a trader, though 
he buy neceſſary e to fit it for the market. But 
: where | 
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Bankrupt. 
where the produce of the land is merely the raw material 
of 4 manufacture, and the manufacture not the neceſſary 
mode of enjoying the land; there he is a trader. Durnf. 
and East, 1 V. 3 

And in the cats of Bartholomew and and ther, aſſignees 
of Davis, a bankrupt, v. Sherwood, M. 27 C. 3. This 
was a caſe tried before Hyre, B. at Oxford aſſizes, 1786. 
The only queſtion was, whether ig was a trader within 
the meaning of the bankrupt laws. It was contended that 
he was a dealer in horſes; as to which it appeared in evi- 
dence, that Davzs, at this time, and for a few years paſt, 


had rented a conſiderable farm at hitchurch ; and that he 


kept two, and occaſionally three teams of horſes for the 
farming buſineſs, That previous to his taking this farm, 
he had lived with an uncle, during which time he attended 
different fairs, and occaſionally bought and fold horſes: that 
aſter he took this farm, there were ſeveral inſtances of his 
attending fairs, and of every now and then buying a horſe, 
which was not calculated for the farming buſineſs, and 
which he conſtantly ſold again. It appeared, that during 
the courſe of two years he Had bought and ſold five or fix 
horſes in this manner; two of Which had been fold directly 
after he had bought them for the ſake of a guinea profit, 


and another was fold again within three days. No evi- 
dence being offered to contradict this, the judge left it to 


the jury on this evidence, who found a verdict for the 
plaintiff, A motion was made for a new trial, which, after 
argument, was refuſed. And Aſbhurſt, J. ſaid, it is ad- 
mitted on the part of the defendant, that this was a matter 
of evidence, and proper for the conſideration of the jury; 
then if it were proper to be left to them, and there was no 


evidence to contradict it, they were bound to find as they 


did. The general principle is right, that a farmer, as tuch, 


is not an object of the bankrupt laws; and if a farmer, in 


the courſe of his buſineſs, buy a borfe, and after uſing him 


for ſome time, ſell him again, that will not ſubject him to 


the bankrupt laws. But in this caſe, the evidence is, that 
he bought horſes for the expreſs purpoſe of gaining by it. 
——Buller, J. It appears upon the evidence, that there 
were many inſtances of the bankrupt's buying horſes which 


he could not uſe in his farming buſineſs, and others for the 


expreſs purpoſe of ſelling again. Whether there were more 


or fewer inſtances, was proper to be left to the conſider « 


ation of the jury. It is like the caſe of a vintner, who, if 


he fell only a few dozen of liquor to particular friends, 


cannot be made a bankrupt ; but if he is deſirous to ſell 
to every perſon who applies, that will ſubject him to the 


W323: - bankrupt 
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| Handiorafts. 


Innkeepers or 


victuallers. 


Shoemakers, 
ſmiths, and 


bakers, &c. 


Butcher 8. 


Scriveners. 


Bankrupt. 


bankrupt laws. But in all theſe caſes, the 8 is, 


whether the perſon buys and ſells with a view to make 


a profit by it; and that is proper to be left to the conſider- 
ation of the jury. Here it was left to them; and the 
have found, that Davis was a trader. Durnf. and Eal, 
1 V. 57 

Alle, no handicraft occupation, where nothing is bought 
and fold, will make a man a bankrupt; as that of a huſ- 
e Ln a gardener, and the like, who are paid for their 
work and labour. 2 Blackft. 476. 

Alſo, an innkeeper or victualler cannot, as ſuch, he a 
bankrupt ; for his gain or livelihood doth not ariſe from 
buying and ſelling in the way of merchandize, but greatly 
from the uſe of his houſe, furniture, attendance, and the 


like: and though he may buy corn and viCtuals, to ſell 


again at a profit, yet that no more makes him a trader, than 
a ſchoolmaſter or other perſon i is, that keeps a boarding- 
houſe and makes conſiderable gains by buying and ſelling 
what he ſpends in the houſe, and ſuch an one is clearly not 


within the ſtatute. 2 Blachſt. 476. Burr. Mansf. 2004. 


In the caſe of Palmas v. Vaughan, H. 27 G. 3. it was 
determined, that an innkeeper who ſells liquor out of his 
houſe to all cuſtomers that apply for it, is ſubject to the 


bankrupt laws, however inconſiderable the extent of ſuch 


dealings and the profits ariſing from it may be. Duri uf. 
and Eaſt, 1 V. 572. (a) 


But where perſons buy goods and make them up into 
faleable commodities, as Jhoemakers, ſmaths, bakers, and the 
like; here, though part of the gain is by bodily labour, and 


not by buying and ſelling, yet they are within the ſtatutes 
of bankrupts : for the labour is only in melioration of the 


commodity, and rendering it more fit for ſale. 2 Aach. 
478. 


tutes of bankruptcy. Burr. Mansf. 2148. 
But where a perſon bought a coal mine, and worked the 


mine, and ſold the coals, he was adjudged not to be within 


the ſtatutes for bankrupts : But otherwiſe it would have 


been, if he had bought the coals and ſold the ſame again. 
2 Wil}. 169. | 


Or that ſhall uſe the trade. or profe Jon of a ſerivencr, re- 
ceiving other men's monies or eſtates into his truſt or cuſtody} 
Bankers, brokers, and factors are within this deſcription. 


5. C. 4 . % 8 


(a) See alſo the above caſe of Bartholomew v. Sherawood, 


So alſo, for the like YO a butcher is within the ſta- 


Bankrupt, 


80 alfo pawnbrokers, as it ſeemeth; being comprehended Nai 


under the general word brokers, which includes the ſeveral 
ſpecies of brokerage. 1 Ah. 206, 


But no receiver-general of any taxes granted by act of 


Receiver · 


parliament, ſhall be deemed a bankrupt. 5 G. 2. c. 30. generals 


40. 
N Begin to keep his houſe, or otherwiſe to abſent himſelf ] 
If a man keeps his houſe for a long time, this doth 
not immediately make him a bankrupt; but if he con- 
ceals himſelf within his houſe for a day or hour, to 
delay or defraud his creditors, he is a bankrupt. 1 Bac. 
Abr. 250. 

Obtain any protection, other than ſuch perſon as ſhall be law: 
fully Protected by privilege of parliament] By the 4 G. 3. 

c. 33- in reſpect to perſons having privilege of parliament, 
it is enacted, that the petitioners, on affidavit in any of his 
majeſty's courts of record at Weſtmin/ter, that the debt is 
juitly due, and that they verily believe that the debtor is a 
merchant, banker, broker, faQor, ſcrivener, or trader, 


Perſon keeping a 
his houſe. 


Obtaining pro- 
te ction other 
than by privilege 
of parliament. 


within the ſtatutes of bankruptcy, may ſue out a ſum 


mons, or an original bill and ſummons, againft ſuch per- 
ſon, and ſerve him with a copy thereof; and if he ſhall 
not, within two months after perſonal ſervice of ſuch 
fummons, pay, ſecure, or compound for ſuch debt, or 
enter into a bond in ſuch ſum and with two ſuch ſareties as 
any of the judges of that court out of which the ſummons 
iſſued ſhall approve of, to pay ſuch ſum as ſhall be reco- 
vered in ſuch action, together with ſuch coſts as ſhall be 
given in the tame, he ſhall be adjudged a bankrupt from 
the time of the ſervice of ſuch ſummons, and the creditors 


may proceed againſt him as againſt other bankrupts. 


Provided, that this ſhall not extend to any debt contracted 
before March the 8th, 1764. And provided alſo, that 
nothing herein ſhall ſubject any perſon entitled to privi- 
lege of parliament to be arreſted or impritoned during the 
time of ſuch privilege, except in caſes made felony by any 
of the ſtatutes of bankruptcy. 

But notwithſtanding that a perſon may have committed 
any of the aboveſaid acts of bankruptcy, yet nevertheleſs 
no commiſſion of bankrupt ſhall be iſſued on the petition of one 


For what debes 
a commiſſion 
ſhall be i{ſued, 
and what 1s to 


or more creditors, unleſs the ſingle debt of ſuch creditor, or of be done previ- 


two or more, being partners, amounts to 100 l.; or of rab 
ſuch creditors petitioning amounts to 150 l.; or of three or more 
#0200. ''5 C. 2. c. 30. /. 23. 

And the creditor or creditors petitioning, ſhall, before 


the commiſſion ſhall be granted, make atadayit before a 


1 | malter 


ous Leigh. 


maſter in chancery (to be filed with the proper officer) of | 2 
the truth of the debt, and ſhall alſo give 200 l. bond to t 
the lord chancellor for proving the debt as well before WW e 
the commiſſioners, as upon a trial at law, if the due 
ifluing of the commiſhon ſhall be conteſted, and alſo for = 
proving the party a bankrupt, and farther to proceed on Fr 
ſuch commiſſion as hereafter is mentioned: and if it ſhall - 
appear, that the commiſſion was taken out fraudulently, | 
the lord chancellor may order fatisfaction, and may aſlign 
ſuch bond to the party injured. Id. 
Tfluing the com- But theſe circumſtances abovementioned being ob- 
million. ſerved, then the lord chancellor may on ſuch complaint 
in writing as aforeſaid, by commiſhon under the great 
ſeal, appoint ſuch wiſe and honeſt diſcreet perſons as to 
him inall ſcem good, to be commulhoners. 13 El. c. 7. 
hs 5 
F Which e e before they act, ſhall admini- 
- Wks. > ſter to each other the following oath: I A. B. dg fevcor, 


that I will faithfully, impartially, and Hoheſtiy, according to 

the beſt of my ſtill and knowledge, execute the ſeveral prevers 

aud truſts repoſed in me as a comm 5 Jroner 11 a Commiſion of 

bankrupt againſt « and that without favour or ajfeFicn, 

Prejudice or malice. 80 "help me God. 5 G. 2. c. 30. / 43. 

And they ſhall keep a memorial thereof 5 8 by them, 

_ amongſt the proceedings. 14 |. 44. 

8 Then the commiſſioners ſhall cauſe notice of es com- 
Gazeite of the miſſion being iſſued to be given in the Gazette, and like- 


ee wiſe notice in writing to be left at the bankrupt's uſual 
3 0 place of abode, or perſonal notice to be given if he is in 

| pfriſon. Id. / I. 

Bankruptto In which notice alſo ſhall be appointed a time and place 

ſurrender. . of meeting of the commiſſioners; which meeting ſhall 
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be at three ſeveral times within forty-two days, the laſt of 
which ſhall be on the forty- ſecond day; within which 
time the bankrupt ſhall ſurrender himſelf, and cover his 
| eſtate and effects. 1d. . 1, 2. 

But the lord chancellor may enlarge the time for ſuch 
ſurrender and diſcovery, not exceeding fifty days from 
the end of the ſaid forty-two days; ſo as ſuch order be 
made by him fix days before the expiration of the forty- 


Do 
— 


— — 


— - 
A = 1 — — 2 — — — rg yur 
„% n ̃ ˙ A ]˙ V ER SER 


1 e 
j C:editors to A creditor may chuſe whether he will come in under 
7 come in. the commiſſion or not: But if he chuſes to come in, 


he cannot proceed at law likewiſe for the ſame debt. 
Therefore if a ereditor has the bankrupt 1 in execution, he 


muſt diſcharge him from the execution, before he can be 
| admitted 
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Bankrupt. 


admitted as a creditor under the commiſſion. And a peti- 
tioning creditor, by the very petition, hath made his 


election. 1 At. 83. 152. 


The firſt meeting {ha i be for chuſing an affignee or 


_ afſignees of the bankrupt's eſtate and effects (Which in 


London ſhall be at Guildhall). 5 C. 2. c. 30. /. 26. 

But before aſſignees are choſen, the major part in value 
of the creditors may direct how and with whom the money 
o be received ſhall remain till divided : to which the 
aſſignees ſhall As as often as 100 l. ſhall be got in. 
2 32. 


And the creditor or creditors, who ſhall ſue out "Bi 


commiſſion, ſhall proſecute the ſame at their own expence 


till allignees be choſen; and the commiſtioners thall at the 
meeting for chuſing aſſignees aſcertain ſuch coſts, and by 


writing under their hands order the aſſiguees to reimburſe 


the ſame, out of the firſt effects that hall be got in. Id. 


„„ 


At the ſaid meeting ſor chuſing aſſignees, the commiſ- 
ſioners ſhall admit the proof of any creditor's debt, that 
lives remote from the place of meeting, by affidavit; and 
alſo permit any perſon duly authorized by letter of attor- 
ney from ſuch creditors (oath being firſt made of the due 
execution thereof, either by affidavit {worn before a matter 
in chancery, or before the commiſſioners viva voce ; and 
in caſe of creditors reſiding in foreign parts, ſuch allidavits 
to be made before a magiſtrate where the party ſhall be 
reſiding, and together with ſych creditors” letters of at- 


torney, to be atteſted by a notary publick} to vote in the 


choice of an aſſignee or aſſignees in the place of ſuch cre- 


ditor: And every creditor ſhall be admitted to prove his 


debt, without paying any thing for the ſame. And the 
commiſſioners ſhall aſſign the eſtate and effects unto inch 


perſon or perſons as the major part in value of the credit- 


ors, according to.the debts then proved, ſhall chuſc. 4d. 
fe 24. 20 
But no creditor ſhall ſo vote, whoſe debt ſhall not 
amount to 10 J. Id. /. 27. 

And the commiſſioners may from time to time appoint 
new aſſignees, if the major part of the creditors, whoſe 


199 


Chuſng al- 


ſig ness. 


The money 
with whom to 
be lodged. 


Ex pences of the 
comm tflion, 


Who ſhall rote 
for aſhgnces, 


Chuſing new 
allignecs. 


debts amount to 10 l. ſhall think fit; and the former 


ſuch choice, and of the new aſſignees acceptance thereof, 


fignified under their hands; on pain of 2001. to the cre— 

ditors, with full coſts. Id. / 30. 
And the lord chancellor, on petition of any creditors, 
may order former alignments to be vacated, and new af- 
O 4 Es bgnments 


. ſhall aſſign to them in ten days after notice of 
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Bankrupt not 
ſurrendering, to 
be apprehended. 


Bankrupt. 


f ignments to be made of the effects not received; and the 
commiſſioners ſhall cauſe notice thereof to be given in the 
two next Gazettes, and that the debtors do not pay to the 
aſſignees removed. Id. / 31. 


And the new aſſignees, on filing a ſupplemental bill, 


ſhall be entitled to the benefit of the proceedings in a ſuit | 


begun in the time of the firſt aſſignees; for there is no 
privt between the bankrupt and the aflignees, or at moſt 

nt an artificial one; and it would be hard, where there 
have been pleadings, examinations, and the like, in a 
former ſuit, that the new afſignees ſhould not have the 


benefit thereof, but ſhould be obliged to begin again. 


1 Atk. 88. 


On cenificne under the hands and ſeals of the com- 
miſhoners, that ſuch commiſſion is iſſued, and ſuch per- 


ſon proved before them to become bankrupt, any judge 


or juſtice of the peace ſhall, on application to them for 
that purpoſe made, grant their warrant (A) for the taking 


and apprehending ſuch perſon, and commit (B) him to 


the common gaol, there to remain until he be removed by 


order of the commiſſioners by their warrant. And the | 


gaoler ſhall forthwith give notice to one or more of the 


| Bankrupt to 
deliver up. 


commiſſioners, of ſuch perſon being in his cuſtody; 


whereupon they ſhall ſend their warrant to him to deliver 


him to the perſon who ſhall be named in the warrant, 


who ſhall convey him to the commiſſioners to be exa- 


mined. And the commiſſioners by ſuch or any other their 
warrant, may ſeize the goods and papers of ſuch bankrupt 


which ſhall be in any priſon (neceſſary wearing apparel of 
himſelf and wife and children excepted). 5 G. 2. 0. 30. 


Je 14. 


But if the perſon ſo applchendet} ſhall, within the time 
allowed, ſubmit to be examined, and in all things con- 


form, he ſhall have the ſame benefit as if he had ſurren- 
dered. Id. ſ. 1 


By which laſt clauſe it ſeemeth, that the bankrupt ſhall 


not be apprehended and committed, until he ſhall have 
made default, in not ſurrendering and maxing diſcovery, 


after due notice as aforeſaid. _ 
The bankrupt, after aſſignees ſhall be appointed. 


ſhall deliver up to them on oath (to be adminiſtered by 
a maſter in chancery, or juſtice of the peace) all his books 


of account, papers, and writings not ſeized by the meſ- 


ſenger of the commiſſion, and not before delivered up, 
and then in his power, and diſcover ſuch as are in the 
power of others; and being not in cuſtody, ſhall at all 


times attend the allgnees, on reaſonable notice e given to 


him 
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Bankrupt. 


him in writing, or left for him at his place of abode, in 
order to aſſiſt in making out che account of his eſtate. 
5 G. 2. c. 30. / 4. 
And ſuch bankrupt having ſurrendered, ſhall at all 
ſeaſonable times, before the expiration of forty- two days, 


or further term, be at liberty to inſpect his papers, in 


reſence of the aſſignees, or ſome perſon appointed by 


them, and to bring with him for his aſſiſtance any perſons 


not exceeding two at a time, and to make extracts from 


| thence, the better to enable him to diſcover his effects. 


. 


And in order thereto, he ſhall be fred from arreſt or 


impriſonment of his creditors, in coming to ſurrender, 


and from his ſurrender, for the {aid forty- two days or fur- 
ther term; provided he was not in cuſtody at the time of 
ſurrender. And if he be arreſted for debt, or on an eſcape 


warrant, coming to ſurrender, or after ſurrender within 


the ſaid term; then, on producing the notice under the 


Bankrupt to be 
at liberty to in- 
ſpe his papers. 


Shall be freed 


from arreſt, 


hands of the commiſhoners or aſſignees, to the officer who 


| ſhall arreſt him, and making it appear to ſuch officer that 
ſuch notice is ſigned by them, and giving the officer a copy 


thereof, he ſhall be immediately diſcharged : And if any 


officer ſhall in ſuch caſe detain him, he ſhall forfeit to him 


for his own uſe 5 l. a day, by action of debt, with full 
coſts, Id. 


And if the bankrupt be in priſon or cuſtody at the 


time of iſſuing the commiſſion, and is willing to ſurrender 


and be examined, and can be brought beſore the commiſ- 
ſioners and creditors, the expence thereof ſhall be paid out 
of his eſtate : But if he is in execution, or cannot be 


Rauber in pri- 
ſon when the. 
commiſſion is 
iſſued. 


brought before the commiſſioners, then they ſhall attend : 
him 1n prion, and the aſſignees may appoint a perſon to 


attend him in prifon, and to produce him his books and 
papers, in order to prepare his laſt diſcovery and examin- 
ation; a copy whereof the aſſignees ſhall apply for, and 


the bankrupt ſhall deliver to them ten days before ſuch 


laſt examination. Id. /. 6. 
And the commiſſioners may examine him (on oath, 
21 J. c. 19. 9.) as avell by word of mouth, as on interro- 


gatories in writing, touching his trade, dealings, eſtate, and 
effects; and take down in writing his anſwer to verbal 
examinations; which he ſhall ſign: And if he ſhall refuſe 


Bankrupt to be 


examined. 


to anſwer, or not anſwer fully all lawful queſtions, or 


refuſe to ſign the lame; the commithoners may by war- 
rant commit him to priſon without bail, 74¼ he ali 


Ebauit to @. gem, and full anſwer. make, and ler the 
ſame; 


Bankrupt, 
ſame ;z which warrant {hall — ſuch queſtions. I. 
Fr a | 


As well by word of mouth, as on interrogatories in writ. 
mg] M. 4G. 2. K. and Solomon. Nathan, The de- 
fendant was committed by the commiſſioners, who in 
their warrant recite, that he had been examined before 
them upon his oath, upon which examination he had no- 
torioully prevaricated; ; they therefore commit him with- 
out bail or mainprize, until he ſhall make a full and true 
diſcloſure and diſcovery of his eſtate and effects, or be 
otherwiſe delivered by due courſe of law. Upon a 
habeas corpus it was moved, that the defendant might be 
diſcharged. One reafen whereof wag becauſe the ſtatute 
requires, that there thall be interrogatories exhibited for 
his examination, that ſo he may have time to conlider of 
his anſwer, and it can then appear to the court, whe- 
ther he is bound to anſwer: perhaps this prevarication 
may be in a matter they had no power to inquire into. 
And by the court —Interrogatories are a term known in 
lau, and import that the queſtions are put in writing 
And they ſaid that Holt Ch. J. held, that the bankrußt 
ought to have a copy and time to conſider of his aufwer. 
Str. 880. 

Or nat anfever fully] In the aforeſaid caſe of K. and 
Solomon Nathan, e objection againſt the commit- 
ment was, that they commit him, becauſe upon his exa- 
mination he had nets: ouſly prevaricated ; this being too looſe 
an expreſſion, for he might prevaricate, and yet give a full 
anſwer at laſt. And by the court—Where thele ſpecial 

authorities are given, the words of the act ought to be 
purſued, Id. 

The commiſſioners may by warrant commit bing? NR. 18.3. 
N. and Perrot. The defendant being brought up by 
habeas corpus, appeared upon the return to have been 
committed, “ until ſuch time as he ſhall ſubmit himſclt 
& to the ſaid commiſſioners or the major part of them, 
„ and full anſwer make to their ſatisfaction, to the 
« queſtion ſo put by them to him as aforeſaid.” Which 
queſtion was ſpecified in the warrant to have been, that 
fince he did admit there was a deficiency of 13,5131. he 
| ſhould give a true and particular account what was become 

of it, and how he had diſpoſed thereof, His anſwer was, 
that on goods ſold the laſt year he had loſt upwards of 
2000 l.; that by mournings he had loſt upwards of 10001.; 
and that for 9 or 10 years (he was ſorry to ſay it) he had 
been extremely extravagant, and ſpent Jarge ſums of 
<— MY Money. 


Bankrupt. 


money. Which anſwer not being ſatisfactory to the com- 
miſſioners, they committed him as aforeſaid. And now 
the court, judging the anſwer to be very inſufficient and 
unſatisfactory, ordered him to be remanded. Afterwards, 
he was brought up again, and it appeared that he had 
given a further anſwer, and particularized a woman 
upon whom he had ſpent 50001. from Dec. 1758 to 
Dec. 1759, and particularized the times of lending and 
giving it to her; but that no other perſon was privy to 
this, and that the woman (whoſe name was Sarah Porvel!, 


_ otherwiſe Taylor) is dead, as he has heard: with ſeveral 


other improbable circumſtances. Tt was urged, that now 
having given a full anſwer, he ought to be diſcharged 

that 1t 1s not material, in the preſent reſpect, whether his 
anſwer be true or falſe, or whether his conduct was pru- 


dent or imprudent; and if he be not now diſcharged, he 


mult be impriſoned for life, But the court (till held the 
anſwer to be incomplete and unſatisfactory, and again 


ordered him to be remanded. [And this man was after= 


wards convicted and executed, for concealing his effects.] 
Burr, Mansf. 1122. 1215. 

Till he ſhall ſubmit to them, ad full anſwer male] In 
the aforeſaid caſe of Solomon Nathan, the commitment 
was, until he ſhall make a full and true diſcloſure and diſco- 


very of his eſtate and effects, or be otherwiſe delivered by due 


courſe of law. And by the court — This commitment not 


purſuing the words of the ſtatute, the priſoner muſt be 


diſcharged. Str. 880. 
M. 8 V. Bracys caſe. A commitment until he ſhould 
conform himſelf ta their authority, was adjudged ill, becauſe 


too general; jince they have authority in other matters 
| beſides that: and it is beſt, in the like ns, ſtrictly to 


purſue the ſtatute. L. Raym. 100. 


Another commitment / di ſcharged by 4 courſe of law, 


adjudged ill for the ſame reaſon. Id. 851. 


But if on an habeas corpus there appear inſufficiency 1 in 


the warrant of commitment, the judge nevertheleſs ſhall 
commit him to the ſame priſon, to remain as aforeſaid, 


unleſs it be made appear that he hath fully anſwered all 
lawful queſtions, or unleſs it appear that he had ſufficient 


reaſon for not ſigning. 5 G. 2. c. 30. / 18. 


And if the gaoler ſhall ſuffer bim to eſcape, or to go | 


without the walls or doors of the priſon; he ſhall, on 


conviction by indictment or informatian, forfcit 5ool. to 


the creditors, 1d, 


Alſo, 
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RAY Bankrupt. 


Alſo, the gaoler ſhall, on requeſt of any creditor who 
ſhall have proved his debt, and producing a certificate 
thereof under the hands of the commiſſioners, produce 
and ſhew him to ſuch creditor; on pain of 1001, to the 


creditors, by action of debt. 1d. 7g 
Bankruptnot And by the ſaid ſtatute it is cs. that if he mall 
ſurrende-ivg and not within the ſaid time ſurrender himſelf to the commiſ- 
"et fioners, and ſign ſuch ſurrender, and alfo ſubmit to be 


Us examined from time to time on oath, and in all things 
conform to the ſtatutes concerning dankrupts; and alſo 
on his examination fully diſcover all his eſtate, and how 
diſpoſed of, except what hath been bona ide diſpoſed of 
in the way of his trade and dealings, and except what 
| hath been laid out in the ordinary experce of his family, 
and alſo deliver up to them all his effects except the 
neceſſary wearing apparel of himſelf, and wife and 
children): then in caſe of any default and wilful omiſſion 
in not ſurrendering and ſubmitting to be examined, or in 
caſe he ſhall remove, conceal, or embezzle any part of 
his cſtate to the value of 201. or any books of account, 
or writings relating thereto, with intent to defraud his 

_ ereditors, and be thereof convicted by judgment or in- 
formation, he ſhall be guilty of felony without benefit of 
clergy, and his eſtate {hall be divided among his creditors. 


Ad. . i. 
Other perfons And every perſon who ſhall accept any truſt, or con- 
_ <oncealing the ceal any eſtate of the bankrupt, and ſhall not in forty- 
8 8 two days after iſſuing the commiſſion, and notice thereof 


in the Gazette, diſcover the ſame in writing to one or 
more commiſſioners or aſſignees, and ſubmit himſelf to be 
examined; ſhall forfeit to the creditors 1001. and double 
value of the eſtate concealed, by action of debt with full 
colts. Id. ſ. 21. 


Pankrept's wife Alſo the commiſſioners may examine on oath the wand 


| may beexa= rupt's wife, like as other perſons. 21 J. c. 19. / 5, 6. 

| mined. As alſo they may examine in like manner every other 
N Ty perſon duly ſummoned before, or preſent at their meet- 
= ps ing, touching the perſon, trade, dealings, eſtate, and 
ie „ effects of the bankrupt, and any acts of bankruptcy by 
"bi him committed; and may take down in writing the an- 

| ſwers to verbal examinations, which the party mall ſign: 

1 And if any of them ſhall refuſe to anſwer, or not anſwer 


fully all lawful queſtions, or refuſe to ſign the fame, the 
commiſſioners may by warrant commit him to priſon 
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| without bail, till be Gall ſubmit to them, 2nd full anſwer 
| "=. "make and Gen the ſame; in like manner as is ſaid before 
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Bankrupt. 
in ſection the 19th. concerning the bankrupt himſelf. 
5 G. 2. c. 30. /. 16, 17, 13, 19. 
The ſaid commiſſioners ſhall have power by their 
diſcretions to take ſuch order with the lands of ſuch bank- 


rupt ; as well copy or cuſtomary hold as freehold, which 
he had in his own right before he became a bankrupt; or 
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Bankrupt's 
eſtate to be dif. 
poſed of by ſale 
or otherwiſe, 


which he purchaſed jointly with his wife or child to the 


only uſe of ſuch bankrupt, or for ſuch uſe or intereſt as 
he may lawfully part with; or with any perſon of truſt to 
any ſecret uſe of ſuch bankrupt ; ; and alſo with all his 


money, goods, chattels, wares, merchandizes, and debts; 


and cauſe all the ſame to be ſearched and appraiſed to the 
beſt value they may; and the ſame to be fold by deed 


indented, and 1inrolled in a court of _— or otherwiſe. 


ordered for payment of the creditors. 3 E.. Ce 7. L 2. 

And if any lands or goods ſhall Jefcend or come to the 
bankrupt afterwards, before the debts be fully paid; the 
ſame ſhall be diſpoſed of in like manner. Id. /. 11. . 


But this ſhall not extend to lands aſſured by ſuch perſon 


before he becomes bankrupt, provided the aſſurance be 
made bona jide, and not to his own uſe only, or of his 
heirs; and that the party to whoſe uſe they are aſſured, be 


not privy to the frudulent purpoſe of the bankrupt to de- 


ceive his creditors. Id. /. 12. 

Alſo the commiſſioners may by deed indented, and 
inrolled at V. eſtminſter in {ix months, ſell the bankrupt” 8 
eſtate in tail, whereof no reverſion or remainder is in the 
king or of the king's gift; which ſale ſhall be good againſt 


Bankrupt's 
future eſtate. 


Lands ſold bona 
tiae. 


Eſtate tail. 


all perſons, whom the bankrupt by common Oey 9 


otherwiſe, might cut off. 21 F. c. 19. 
Alſo, if the bankrupt hath conveyed = eſtate, on 
condition, or power.of redemption, at a day to come, by 


payment of money, or otherwiſe ; the commiſſioners be- 
fore the time of the performance of ſuch condition may 
appoint under their hands and ſeals any perſon to make 


tender or payment of money, or other performance, as 
fully as the bankrupt might have done; and may diſpoſe 
of the eſtate redeemed for the uſe of the creditors, as fully 
as any other eſtate of the bankrupt. Id. /. 13. 

_ Perſons purchaſing copyhold or cuſtomary lands ſha!l 
pay a fine to the Jord of the manor, who fhall hereupon 


admit them. 13 El. c. 7. , 4. 


In order to ſave the expence of two fines, it was 


Eſtate mort- 
gaged. 


Cuſtomary 
lands. 


recommended by the lord chancellor Hardwiske in ſuch 


caſe, to leave out the copyhold eſtate in the aſſignment; 
and then the commiſſioners, when they can meet with 


a pus · 
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Bankrupt, 


2 purchaſer, may convey to him in the 1 inſtance. 


Effects which 
he hath as exe- 


cutor, 


Commiſſioners 
may break open 
doors. 


Bankrupt frau- 
dulently con- 
veying. 


1 Atk. 96. 
Effects which a bankrupt hath as executor only ſhall 
not be applied to the uſe of the creditors ; but ſhall go 
according to the direction of the teſtator. '1 Att. 101. 
Commiſſioners and others by warrant under their hands 
and ſeals, may break open the bankrupt's houſes, doors, 
trunks, and cheſts, where he or any of his goods ſhall 
be reputed to be, and ſeize upon and order his body and 
oods as before is ſaid. 21 F. c. 19. /. 8. | 
If the bankrupt ſhall convey to any of his children, or 
other perſon, any lands or goods, or transfer his debts in 
other men's names, except the ſame be conveyed or tranſ- 
ferred on marriage of any of his children, or for fome 
valuable e the ſame may be diſpoſed of in 
like manner. 1 F. c. 15. / 5. | 
And if the e wal on his examination be found 
fraudulently to have conveyed his lands, goods, or eſtate, 
to the value of 20 l. to defraud his creditors, and ſhall not 
diſcover the ſame, and (if it lie in his power) deliver the 
ſame to the commiſſioners: or if he cannot make it appear 
to the commiſſioners, that he hath ſuſtained ſome caſual 


| loſs whereby he is diſabled to pay what he oweth; he ſhall, 


pounding with 
tne perſon ſuing 
out the com 
miſſion. 


on conviction upon indictment at the aſſizes or ſeſbons, be 


ſet in the pillory in ſome public place for two hours, and 
have one of his ears nailed to the pillory, and cut off. 


21 J. . 19. J. 


Bankrupt com- 


And if any bankrupt, after fl the commiſſion, 
ſhall compound with the perſon ſuing out the ſame, for 
more than his proportion with the reſt of the creditors ; 
ſuch commiſſion may be ſuperſeded, and the lord chan- 
cellor may award to any creditor petitioning another 


_ commiſſion, and the perſon ſo compounding ſhall loſe his 


- Debtor paying 
to a bankrupt. 


5 Money received 
to refund to the aſſignees, any money which before the 


of a * 


whole debt, and deliver up to the new commiſſioners all 
he ſhall have ſo received for the uſe of the other creditors. 
5 G2: 6 30: ++ 2 

If a debtor to a bankrupt pays him voluntarily, he muft 
pay it over again, but it is otherwiſe if he pays him by 
compulſion of law. Read, Bankr. | 
But no real creditor of the bankrupt ſhall bo liable 


ſuing forth the commiſſion was 1n courſe of trade received 
by him of the bankrupt before he had knowledge of the 
perſon's becoming a bankrupt, or being! inſolvent. 19 G. 2. 


e 


And 


Bankrupt. 


And no purchaſer for valuable couſideration ſhall be 
impeached, unleſs the coramithon be ſued out in five 
years after the perſon ſhall become a. bankrupt. 21 F. 
c. 19. / 14. 

If the bankrupt, at the time he ſhall become bankrupt, 
ſhall, by conſent of the true owner, have in his poſiciſion 
and diſpoſition any goods whereof he ſhal} be reputed 
owner, and take upon him the 1ale or diſpoſition thereof 
as owner; the commiſſioners may diſpoſe of the fame, 
as fully as any other part of the e 8 eſtate. 
F 

It any eſtate of the bankrupt be extended aſter he is 
become a bankrupt, by any perſon under pretence of his 
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Porchater not to 
be impeached 
atter five years. 


Binkrupts con- 
veying cheir 
goods, and 
keeping poſ- 
ieſſion. 


Debt due to the 
King. 


being an accountant or indebted to the king; the com 


miſſioners may examine upon oath, whether the ſaid debt 
were due to ſuch debtor or accountant, upon any contract 
originally made between ſuch accountant and the bank- 
rupt; and if it was made with any other perſon than the 
ſaid accountant, or for the ufe of any other perſon, the 
commiſſioners proceedings {hall be available againſt the 
laid extent. 1d. . 10. 

Otherwiſe, an extent of the crown is available againſt 
2 commiſfion of bankruptcy; the crown not being within 
the ſtatutes of bankrupts. 1 Atk. 262. 

The commiſſioners or aſlignees may ſtate accounts 
between the bankrupt and his debtors or creditors, and 
ſet one debt againſt another, and the balance only ſhall | 
be paid on either fide. 5 G. 2. c. 30. /. 28. 

Alſo the aſſignees, with conſent of the major part in 
value of the creditors preſent at a meeting purſuant to 
notice to be given in the Gazette, may ſubmit diſputes 
relating to the bankrupt's eſtate to arbitration 3 and may 
compound for debts owing to the bankrupt. 


Creditors of a joint eſtate, where there are no ſeparate 
creditors, may exhauſt both the joint and ſeparate eſtate; 
but where there ave both joint and ſeparate creditors, the 
joint creditors (as they give credit to the joint eſtate) ſhall 
have firſt their demand on the joint eſtate, and the ſeparate 
creditors (as they give credit to the ſeparate eſtate) ſhall 
have ſirſt their demand on the ſeparate eſtate : But if there 
| be a furplus of the ſeparate eſtate, the joint creditors are 


entitled to it; for a bankrupt has no right to any thing, till 


they are fully ſatisfied. But for the ſaving of expences, 


where there is a joint commiſſion depending, it feemeth 
beſt tor the ſeparate creditors not to take out a ſeparate 
commiſſion, 


Com miſſioners 
may ſtate ac- 
Counts. 


May refer to ar- 
bitration and 
compound. 


1d, 1 . 


Joint trader. 
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Reward for dif- 
covering. e 


Bankrupt. 


commiſſion, but to apply to the court for an order to be 


admitted to come in and prove their debts er the joint 
commiſſion. 1 Aik. 67. 138. 227. 

Every perſon who ſhall, after the time of ſurrender, 
voluntarily make diſcovery to the commiſſioners or 


aſſignees, of any part of the bankrupt's eſtate, not before 


Perſons having 
ſecurity, to have 
only their ſhare. 


Securitiss for 
money not 
become due. 


come to the knowledge of the aſſignees, ſhall have 5 J. per 


cent. and ſuch farther reward as the aſſignees and the major 


art of the creditors ia value, preſent at any meeting, ſhall 
think ft. 5 G. 2. c. 30. /. 20. 


Creditors having ſecurity by judgment, ſtatute, recog- 


nizance, ſpecialty. with penalty or without, or other 


ſecurity, or having no ſecurity, or having made attachments 
in London or elſewhere by any cuſtom of the goods of ſuch 
bankrupt, whereof there is no execution or extent ſerved 


and executed upon the lands, goods, or eſtate of ſuch 


bankrupt before he ſhall become bankrupt, ſhall not be 
relieved for more than a rateable part with the other 


_ creditors, notwithſtanding any penalty or greater ſum 


contained in ſuch ſecurity. 21 F. c.1 

Perſons taking ſecurities, payable at a | future day, for 
goods delivered to perſons who ſhall become bankrupts 
before the time of payment, ſhall be admitted to prove heir 


ſecurities, and receive their proportion, deduCting intereſt 


from the time of payment to the time it would have 
become due. 7G.'c.41./. 1, 2. 


But where the payment depends upon a future contin- 


gency, as if a ſecurity be made to pay to the wife ſo much 


in caſe ſhe ſurvives her huſband, here ſhe cannot come 
in amongſt the creditors, becauſe it is entirely uncertain 


| whether ſhe ſhall ever have any demand or not. And in 


Bottom-ree 
inſ urance. 


Mortgage. 


Landlord for. 
his rent. 


caſe of the event happening afterwards, ſhe can only come 
upon the bankrupt's future eſtate. 1 Barnard. 59. 


The obligee in any bottom-ree, or reſpondentia bond, 


and the aſſured in a policy of inſurance, ſhall be admitted 


to claim; and after the loſs or contingency, to prove the 


debt thereon, in like manner as if the fame had Happened 


before iſſuing the commiſſion. 19 G. 2. c. 32. / 2. 
The mortgagee may chule whether he will come in as 


a creditor, Read. Bankr. 


A landlord may diſtrain for his rent upon a bankvapt's 


goods, either before or after the aſſignment z but if he 
_ neglects to do it, and ſuffers them to be removed, he can 


only come in upon an average with the reſt of the credit- 
ors. But if the goods remain on the premiſes, he may 
diſtrain them, even after the meſſenger 1 1s in poſſeſſion, or 

— ns after 


Bankrupt. 

after ſale by the aſſignees. And he is not reſtricted to one 
year only, as in the caſe of executions, but my diſtrain 
for his whole arrear. 1 Atk. 102, 3. 

An apprentice, for money to be refunded given with 
him on his binding, ſhall come in only amongſt the reſt 
of the creditors pro rata. I Ath, 149. 

Where debts carry intereſt, the ſame ſhall be continued 
down to the date of the commiſſion : but note creditors 
have no right to prove intereſt upon them, unleſs it is 
expreſſed in the body of the notes. Even at law, where 
notes are for value received, and intereſt is not expreſſed, 


209 


Apprentice, 


Interett how te 
be computed, 


the jury do not give the plaintiff, in an aCtion upon the 


notes, intereſt for them, but by way of damages only : 


and commiſhoners of bankrupts cannot award damages. 


1 Atk. 151, 259. 

Aſſignees ſhall not be anſwerable for loſſes occaſioned 
by their own neceſſary acts; but if an aſſignee truſts a 
rſon with the payment of money, who fails, and the 


Aſſignees how 
far anſwerabls 
for loſſes. 


money is loſt, ſuch aſſignee ſhall be anſwerable over to 
| the creditors, unleſs he conſulted the body of the creditors 


in the appointment of ſuch agent. 1 Azk. 87. 

An aſlignee, who is an officer of the court, and an 
_ officer of the commiſſion, ſhall not be allowed to ſtop a 
erſon's ſhare in the dividend, on account of his own 


private debt, which is owing to him from that perſon : he 


hath his remedy at law, and ought not to intermix his 
own private affairs with the commiſſion, to which he is 
only a truſtee. 1 Az. go. 

If any perſon ſhall ſwear that any ſum is due to him 
from the bankrupt, which is not due, or more than 1s due ; 
he ſhall ſuffer as in caſes of perjury, and moreover forfeit 
double to the creditors. 5 G. 2. c. 3o. / 29. 

The aſfignees ſhall keep books of account of all ſums 

and effects received; which every creditor who hath proved 
his debt may inſpect at all ſeaſonable times. Id. J. 26. 

The aſſignees ſhall, after four months, and within 
twelve months after iſſuing the commiſſion, cauſe at leaſt 
twenty-one days notice to be given 1n the gazette, of the 
time and place the commiſſioners and aſſignees intend to 


meet to make a dividend; at which time, the creditors who 


have not before proved their debts may prove them: and 


Aſſignee cannot 
retain for money 
due to himſelf, 


Swearing to a 
falſe debt. | 


Aſſignees to 
keep books. 


Firſt Arien. 


the aſſignees ſhall produce fair accounts, and be ſworn to 
them before the commiſſioners, if required by the creditors; 


and they ſhall be allowed therein all reaſonable expences. 
And the commiſſioners may then order, under their hands, 


a diſtribution (to every creditor a portion ratelike, accord- 


ing to the quantity of his debts, 13 E. c. 7. J. 2.); which 
Lol. J. P order 
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the aſlignees ſhall have a duplicate thereof. And the 


Allowance to 
_ the bankrupt. 


Certificate and 
allowance there- 
of, 


Bankrupt. 


order ſhall contain the time and place of making i it, and 


the total of the debts proved, and of the money in the 


hands of the aſſignees, and how much in the pound ſhall 
be then diſtributed; one part of which order ſhall be filed 
among the proceedings under the commiſſion, and each of 


aſſignees ſhall take receipts for the ſame, in a book to be 


kept for that purpoſe. 5 G. 2. c. 30. / 33. 


The bankrupt ſurrendering and conforming, ſhall be 
allowed 5 1. per cent. if after ſuch allowance the neat pro- 


duce of his eſtate will pay 10s. in the pound; ſo as the 


faid 5 J. per cent. amount not to above 2001. 
And if the neat produce will pay 128. 6 d. in the pound, 


he ſhall be allowed 7 J. 10 8. per cent. fo as it amount not 


to above 250 l. 
And if it will pay 1 5 5. in the pound, he ſhall be allowed 


fol. per cent. fo as it exceed not above 3ool. 


If the neat produce will not pay 10 8. in the pound, the 
bankrupt ſhall be allowed ſo much as the aſſignees and 
commiſſioners ſhall think fit, not exceeding 31. per cent. 


5 C. 2. c. 30. n. 


But the fame ſhall not be paid to the bankrupt, till a final 
dividend ſhall be made; becauſe until that time, creditors 


may {till come in to prove their debts. 1 Atk. 208. 
But no diſcovery on oath ſhall intitle the bankrupt to 
the ſaid allowance, unleſs the commiſſioners ſhall, under 


their hands and ſeals, certify to the lord e or, that 


he hath made a full diſcovery of his eſtate, and in all things 
conformed himſelf; and that there doth not appear to 


them any reaſon to doubt of the truth of fuch diſcovery, 


or that the ſame is not a full diſcovery; and unleſs four 
parts in five in number and value of the creditors, who 
ſhall be creditors for not leſs than 201. and who have 
proved their debts, or ſome perſon by them authoriſed 
thereto, ſhall ſign ſuch certificate, and teſtify their conſent 


to ſuch allowance and certificate, and to the bankrupt's 


diſcharge, to be alſo certified by the commiſſioners; but 
the commiſſioners ſhall not certify the fame, till they have 


proof by affidavit of ſuch creditors, or of the perſon by 
them reſpeCtively authoriſed, ſigning the ſaid certificate, 
and of the power by which any perſon is ſo authoriſed 


(and the letter of attorney of a creditor reſiding in foreign 


parts, atteſted by a notary public, ſhall be ſufficient evidence 


in ſuch caſe of ſuch power, 24 G. 2. c. 57. / 10.); which 


ſaid affidavit, together with ſuch power to ſign, ſhall be 


laid before the lord chancellor with the certificate in order 


for allowing the ſame ;—and unleſs the bankrupt oath, p 
=. Ds 
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Bankrupt, 


oath, that the certificate and conſent of the creditors were 
obtained fairly and without fraud; and unleſs the certifi- 


cate ſhall, after ſuch oath, be allowed and confirmed by 
the lord chancellor, or two of the judges to whom he ſhall 
refer it: and any of the creditors ſhall be allowed to be 
heard againſt making the certificate, and againſt the con- 
firmation of it: nor ſhall any commiſſioner ſign the certi- 
ficate, till after four parts in five in number and value of 
the creditors ſhall have ſigned it. 5 G. 2. c. 30. /. 10. 

And every ſecurity given to the uſe of any creditor, to 


induce him to ſign ſuch allowance or certificate, ſhall be 


void. Id. ſ. 11 

Moreover, no bankrupt ſhall be intitled to ſuch allow- 
ance, who hath upon marriage of any child given above 
100 l., unleſs he prove by his books, or upon his oath, that 
he had remaining at the time ſufficient to pay his debts; 


or who hath loſt in one day the value of 51. or in the 


whole the value of 1001. in twelve months next before 


his becoming bankrupt, at cards, dice, tables, tennis, 
bowls, billiards, ſhovelboard, cockfighting, horſe-races, 


_ dog-matches, foot-races, or other paſtime or game, or in 
bearing a part in the ſtakes, or by betting ; or hath within 
one year before he became a bankrupt loſt 1091. by con- 


tracts for the ſtock of any company, or publick funds, 


where the contract was not to be performed within a 


week, or where the ſtock was not actually transferred. 


. bY, 


And moreover, by 24 C. 2. c. 57. When any perſon 
ſhall fraudulently ſwear, before the major part of the com- 


miſſioners, or by affidavit exhibited to them, that a ſum 
of money is due to him from the bankrupt, which ſhall 
in fact not be really owing ; and ſhall in reſpect of ſuch 


fictitious debt, ſign the certificate for ſuch bankrupt's diſ- 


charge; in ſuch caſe, unleſs the bankrupt ſhall, before the 


major part of the commiſſioners have ſigned the certificate, 


by writing ſigned by him and delivered to one or more of 
the commiſſioners or aſſignees, diſcloſe the fraud, and ob- 


ject to the reality of ſuch debt, the certificate ſhall be void, 
and the bankrupt ſhall not be intitled to his diſcharge or 


allowance. 1d. 7. 9. 


By 14 G. 3. c. 77. , 59. and 16 G. 3. c. 38. / 69. 


Bankrupts who have conformed to all the laws relating to 


them, but who cannot obtain their diſcharge, may peti- 
tion the court of chancery. 


By 18 G. 3. c. 52. / 76. The lord chancellor is 
impowered to allow certificates to bankrupts who have 
8 — — — conformed, 
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212 Bankrupt. 
conformed, though not ſigned by four fifths of their 


creditors, 


Bankrupt's duty The bankrupt, after allowance of the certificate, ſhall 


after allowance. attend on notice in writing from the aſſignees, to ſettle 
accounts, and ſhall have 2s. 6d. a day allowed for at- 


tendance; and if he ſhall negle& or refuſe, he ſhall, on 


oath made by the aſſignees before the commiſſioners, be 
apprehended and committed to cloſe gaol, by warrant of 
the ſaid commiſſioners, till he conform. 5 G. 2. ©. 30. 


J. 36. 
Commiſſioners To prevent expences, no money ſhall be paid out of 
ray. the effects for eating or drinking of the commiſſioners, or 


of any other perſon ; nor ſhall the commiſſioners have 


above 208. cach for each meeting; nor any ſchedule be 


annexed to the deed of aſſignment: Commiſſioners acting 

_ contrary hereto, thall be diſabled for ever to act as ſuch. 
T 

Half foes n I by the death of commiſſioners, or otherwiſe, it be 


renewing the neceſſary to renew the commiſſion, half fees only ſhall be 
commiſſion, paid. 11. 


Attorney's bill. All bills of eee or diſburſements demanded by any 


ſolicitor, clerk, or attorney, ſhall be ſettled and certified 


by a yo in chancery, who ſhall have for the ſame 20s, 2 


Ad. f. 46. 
Bankrupt dying. Ke dying before diſtribution, ſhall not hinder the 
diſtribution. 1 F. c. 15. fe 17. 

And if the certificate be allowed in the lifetime of the 
bankrupt, it is good, though it be not confirmed by the lord 
chancellor till after his death : for the operative force of 
it ariſes from the conſent of the creditors; and when con- 
firmed, it hath its effect from the beginning. 1 Ath, 77. 


And the allowance to the bankrupt, being a veſted in- 


tereſt, ſhall go to his executor, 1 Att. 208. 


Second dividend, In 18 months after ifſuing the commiſſion, the 4 


ſignees ſhall make a ſecond dividend, and ſhall cauſe no- 
tice to be inſerted in the Gazette ot the time and place the 


commiſſioners intend to meet to make a ſecond diſtribu- 
tion, and for the creditors who have not proved their 
debts to come and prove them: And at ſuch meeting, 


the aſſignees ſhall produce their account on oath, and 


What is in their hands ſhall by order of the commiſſioners 
be forthwith divided. Which ſecond dividend ſhall be 


final, unleſs a ſuit in law or equity be depending, or part 


of the eſtate ſtanding out that cannot have been diſpoſed 
of, or that the major part of the creditors ſhall not have 
agreed to be ſold, or unleſs ſome other or future eſtate of 
the bankrupt ſhall come to the aſſignees; which they 


ſhall, 


Bankrupt, 


ſhall, as ſoon as may be, convert into money, and in two 
months diſtribute the ſame i in like manner. 5 G. 2. c. 30. 
7. . 
5 But no ſuit in equity ſhall be commenced by the ai- 
ſignees, without conſent of the major part in value of the 
creditors, who ſhall be preſent at a meeting of the creditors 
purſuant to notice in the Gazette. Id. /. 38. 
If the bankrupt ſhall be taken in execution, or detained 
in priſon, for debt owing before his bankruptcy, by reaſon 


that judgment was obtained before the certificate was al- 
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Bankru pt's dif» 
ch a) e. 


lowed and confirmed; any judge of the court, on pro- 


ducing the certificate, may order him to be diſcharged 


without fee, Id. /. 1 


And if the bankrupt's eſtate will pay 158. in the pound, 


he ſhall be diſcharged from all the debts by him owing at 


the time he became bankrupt: And if he ſhall be arreſted 


or proſecuted for any debt due before that time, he ſhall 


be diſcharged on common bail, and may plead in general, 


that the cauſe of action did accrue before he became bank- + 


rupt, and may give this act, and the ſpecial matter in 
evidence; and the certificate of his conforming, and 


allowance thereof, ſhall be ſufficient evidence of the trad- 


ing, bankruptcy, commiſhon, and other proceedings pre- 
cedent to the obtaining the certificate; and a verdict ſhall 


_ paſs for the defendant, unleſs the plaintiff can prove that 
the certificate was obtained fraudulently, or can make 
appear a concealment by the bankrupt of the value of 10l. 
And if the plaintiff 1 18 caſt, the defendant ſhall have full 
K 
But if any commiſſion of bankruptcy ſhall iſue againſt 
any perſon who ſhall have been diſcharged by this act, or 


ſhall have compounded with his creditors, or delivered to 


them his eſtate, and been releaſed by them, or been diſ- 


charged by an act of inſolvency, then the body only of 
ſuch perſon conforming ſhall be free from arreſt and im- 
priſonment, but his future eſtate ſhall remain liable to 
his creditors, (his tools of trade, neceffary houſchold goods 
and furniture, and neceſſary wearing apparel of himſelf 


and wife and children, only excepted,) unleſs the eſtate of 


ſuch perſon ſhall produce clear of all charges 15 8. in the 


pound. Id. /. 9. 


But the bankrupt's diſcharge, and allowance of his cer- Sureties not 
tificate, will not preclude the creditors from proceeding ' Abe 


againſt his ſureties. x Ark. 83. 


The commiſſioners ſhall, on lawful requeſt of the bank- Commiſſioners 
rupt, declare how they have beſtowed his lands and goods, de account and 


W 


pay the over 
plus. 
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Proceedings to 


be entered of 
record. 


Remedy on 
commiſſioner 
being ſued, 


King's death 


not to abate the 


commiſſion. 


Bankrupt. 


and pay to him the overplus, if any there be. 13 El. 
c. 7. J. 4. 


On petition to the lord chancellor, he may order 
the proceedings to be entered of record, to be at any 
time ſearched and produced as evidence. 5 G. 2. c. 30. 


J. 41. 


Commiſſioner ſued for any thing done on the ſtatute 


of 13 El. and 1 J. may plead the general iſſue; and if he 


recovers, ſhall have his coſts. 1 F. c. 13. 7 16. But 


there is no proviſion for any thing done by them, or by 
the aſſignees, on any of the ſubſequent ſtatutes. 
The commiſſion ſhall not abate by the death of the king. 


e e I ts 


[Note ; the act of 5G. 2. c. 30. fo: olten mentioned 
above, was at firſt but temporary; but by 37 G. 3. c. 124. 
. ſame i is made perpetual}. - 


A. Warrant to apprehend a bankrupt. 
Weſtmorland. To —— 


WY EREAS a certificate under the hands and ſeals f 5 


hath this day been produ- ed before me 


_ fetting forth bar a commiſſion of bankruptcy is iſſued again 


and that the ſaid -———— is proved before them the 
ſaid — being the major part of the commiſſuoners autho- 
rized in the ſaid commiſſion, to be a bankrupt And whereas 
application hath been made to me by - 
faid commiſſioners, For the apprehending the ſaid 


T heſe 


are therefore to gh $14 you, on fight hereof, to ah and ap- 
and bring him before me or ſome other 
, his majeſty's juſtices of the peace for the ſaid county, to be 


proceeded againſt according to law. Given under my hand 


prehend the ſaid 


and = this - day of, & c. 
2 Commitment thereon. 

[To the keeper of the common gaol 
JJ at — in the ſaid county, J. P. 
Weſtmorland. eſquire, one of his majeſty's juſtices 
No of the peace for the ſaid county, 
ſendeth greeting : 
7 Send t to you herewith being duly certified to be a 


bankrupt, requiring you to 3 him in the Ja 2 until be 
fall be a; {charged Trang to law. Given 


by order of the 


Baron Court, 
T HE court baron is a court which every lord of a manor 

(anciently called a baron) hath within the precinct 

of that manor. The buſineſs thereof is, to inquire of mat- 

ters concerning the lord and tenant in their civil capacity 
only, as of the death of tenants ſince the laſt court, of 
alienations, ſurrenders, incroachments, treſpaſſes, eſcheats, 
forfeitures, and ſuch like. But with this court is fre- 
quently held, by grant or preſcription, a court Jeet; the 
juriſdiction whereof extendeth to all criminal matters 


within the precinCt, for the preſervation of the king's 
peace: For which ſee the title Leet. 


r 


Barratry. 


J. What it is. 
II. How puniſhed. 
IJ. What it is. 
THIS word barratry we have received either from the 
1 Danes or Normans, or both: for barratta in the 
Daniſb, and baret in the Norman, do equally ſignify a 
quarrel or contention, 

And a barrator, in legal acceptation, doth fignify a 
common mover, exciter, or maintainer of ſuits or quar- 
rels, either in courts, or in the country. 1 zl. 5 
1 Haw. 243. 

A common mover] It ſeems clear that no one can be a 
barrator in reſpect of one act only; for every indictment. 
for ſuch crime muſt charge the defendant with being a 
common barrator. 1 Haw. 243, 4+ 

Mover, exciter, or maintainer} Yet it ſcemeth, that an 
5 attorney is in no danger of being judged guilty of an act 

of barratry, in reſpect of his maintaining another in a 
groundleſs action, to the commencing whereof he was no 
way privy. 1 Haw. 243. 

Alſo it hath been holden, that a man ſhall not be ad- 
judged a barrator, in reſpect of any number of falſe actions 
brought by him in his own right; for in ſuch caſes he is 
liable to coſts, 1d. 


Barratry. 


In courts] Either courts of record; or not of record, as 

in the county, hundred, or other inferior courts. 1 Inft. 
68. | 

: Or in the country] In three manners: 1. In diſturbance | 
of the peace. 2. In taking or keeping of poſſeſſion of 
lands in controverſy, not only by force, but alſo by ſub. 
tilty and deceit, and moſt commonly in ſuppreſſion of 
truth and right. 3. By falſe inventions, and ſowing of 
calumniations, rumours, and reports, whereby diſcord and 
diſquiet may grow between W i. 


I. How puniſhed. 
By the | rus of 34 Ed. 3. c. 1. The juſtices of the eure 


ſhall have power to reſtrain all ern and to purſue, 
arreſt, take and chaſtiſe An, according to their g ar 
offence. 

And although this ſtatute doth not create the offence, 
but ſuppoſes it at common law, and only appoints the 
puniſhment, yet an indictment of barratry, concluding 
againſt the form of the flatute, is holden to be good, and 

agreeable to many . Cre. Eliz, 148. 1 Haw, 

244. 

hut it hath been reſolved, that ſuch e is not 
good, without alſo concluding againſt the peace; for this 
is an effential part of it, as being an offence by the com- 
mon law. 1 Haw. 244. 

And it hath been holden, that an inditment of is 
kind may be good, without alledging the offence at any 
certain place; becauſe, from the nature of the thing, con- 
ſiſting of the repetition of ſeveral acts, it muſt be intended 
to have happened in ſeveral places ; for which cauſe it is 
ſaid, that a trial ought to be by a jury from the body of the 
county. I. 

Which caſe, and that of a common ſcold, ſeem to be 
the only offences for which a general indictment will lie, 
without ſhewing any of the particular facts in the indict- 
ment; for barratry is an offence of a complicated nature, 
conſiſting in the repetition of divers acts in diſturbance of 
| the peace, and it would be too prolix to enumerate them 
ö in the indictment; and therefore experience hath ſettled 
| It to be ſuſſicient to charge a man generally as a common 
barrator, and before the time to give the defendant a note 
of the particular matters which are intended to be proved 
againſt him; for otherwiſe it will be impoſſible to prepare 
4 \ defence againſt ſo general and uncertain a charge, which 


Barratry. 


may be proved by ſuch a multiplicity of different inſtances; 
and therefore the court generally will not ſuffer the pro- 
ſecution to go on in the trial of the indictment, without 


ſuch note being given to the defendant. 1 Haw. 244. 


2 Haw. 226, 7. 
As to the kind and manner of puniſhment, it is ſaid, 


that if the offender be a common perſon, he ſhall be fined 
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and impriſoned, and bound to his good behaviour, and if 


he be of any profeſſion relating to the law, he ought alſo 


to be further puniſhed, by being diſabled to practiſe for the 


future. 1 Haw. 244. 


And by the 12G. c. 29. If any perſon, who hath been 
convicted of forgery, perjury, ſubornation of perjury, or 
common barratry, ſhall practiſe as an attorney or ſolicitor 
he ſhall be tranſported for ſeven years. /. 4. 
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Baſtards, 
Concerning the ſettlement of baſtard children, ſes 


title Poor. 


Z. Who fhall be deemed a baftard. 
II. Securing the reputed father. 
III. Bond to indemnify the pariſh. 


LV. Order of filiation and maintenance by the 


. 
V. Appeal againſt the order. 


VI. Puniſhment of the mother and reputed father. 
VII. Mother or reputed father rnnning way.” 
VIII. Murdering a baſtard child. 


A. e of a baſtard as to inheritance. 


J. Who ſhall be deemed a baſtard. 


T HE word baftard ſcemeth to have been brought unto. 
us by the Saxons: and to be compounded of baſe, vile 


or ignoble, and fart, or feort, ſignifying a riſe or original. 


By the common people in the north (amongſt whom is 


Meaning of the 
word Baſtard. 


preſerved much of the ancient Saxon) it is ſtill pronounced 


 bafart, denoting a perſon ſprung from a vile or ſpurious 


origin; even as an fart is a perſon ſuddenly riſen from 
a mean extraction i in general. 


182 | 
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Baſtard born in 


Baſtards. 


Lord Coke ſays, We term all by the name of baſtards that 


lawful marriage. are born out of lawful marriage. By the common law, 


of acceſs, which they did, and ound againſt the plaintiff. 


if the huſband be within the four ſeas, that is, within the 
Juriſdiction of the king of England, if the wife hath iſſue, 
no proof is to be admitted to prove the child a baſtard, 
unleſs the huſband hath an apparent impgſſibility of pro- 
creation, as if the huſband be but eight years old, or 
under the age of procreation, ſuch iſſue is baſtard, albeit 
he be born within marriage. But if the iſſue be born 


within a month, or a day, after marriage, between parties 


of full lawful age, the child is legitimate. 1 I. 244. 
HH. 6 G. 2. Lomax and Holmden, In ejectment the 


queſtion on a trial at bar was, Whether the leſſor was ſon 
and heir of Caleb Lomax, eſquire, deceaſed; which de- 


ended on the queſtion of his mother's marriage, And 


that being fully proved, and evidence given of the huſ- 


band's being frequently at London, where the mother lived, 
fo that acceſs muſt be preſumed ; the defendants were ad- 
mitted to give evidence of his inability from a bad habit of 
body. But their evidence not going to an impoſſibility, but 
an improbability only; that was not thought ſufficient, 


and there was a verdict for the plaintiff. Str. 940. 


And it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof of non acceſs to his wife was ad- 
mitted, but the child was deemed to be his; 3 but as this 
notion was built on no rational foundation, it is now en- 
tirely departed from; and though the huſband and wife 
are both in England, if there is ſufficient proof that he 
had no acceſs to her, the child will be a baſtard. And 
this was determined in the caſe of Pendrell and Pendrell, 
MH. 5 G. 2. which was an iſſue out of chancery, to try 
whether the plaintiff was the heir at law of one Thomas 
Pendrell. It was agreed, that the- plaintiff's father and 


mother were married, and cohabited for ſome months; that 


they parted, ſhe ſtaying in London, and he going into 


Staffordſhire ; that at the end of three years the plaintiff was 


born. And there being ſome doubt upon the evidence, 


whether the huſband had not been in London within the 
_ laſt year, it was ſent to be tried. And the plaintiff reſted | 


at firſt upon the preſumption of law in favour of legiti- 
macy, which was encountered by ſtrong evidence of no 
acceſs. And it was agreed by court and counſel, on the 


trial at Gui/dhall, before L. Ch. J. Raymond, that the old 


doctrine of being within the four ſeas was not to take 
lace, but the jury were at liberty to conſider of the point 


And 


Baſtards. : 


And the court of chancery acquieſced in the determination. 
Str. 925. Andr. g. 
T. 10 G. 2. X. and the Inhabitants of Bedall in Yort- 
ſhire. An order was made upon one Moor, as the putative 
father of two baſtards, born of the body of Elizabeth the 


wife of Richard Sharpleſs : in which it was ſtated, that for 


ſeven years before, the huſband had had no acceſs to her, 
ſhe having never ſeen or heard of him all that time, and 
not knowing whether he was alive or dead; which the 
Juſtices adjudge to be true, and that Mow 1 1s the father 
of them, and order him to provide accordingly. Upon 
appeal to the ſeſſions, the caſe is ſlated with ſome variation: 
that in 1728 ſhe was married to Sharple/s, then a ſoldier 
in Mwllir's troop; in a barn, by a perſon not in the habit 

of a clergyman ; that there had been no acceſs for ſeven 

years; but it appearing by a certificate from the commiſ- 


ſary general's office, and from the evidence of Simon 
Clarkſon, that one Richard Sharples, who he was told was 


formerly in Mullin's troop, was muſtered as a private 
gentleman in the third troop of horſe guards, from June 
25, 1733, to Feb. 23, 1736, though Clark/on ſaid he could 
not take upon him to ſwear that it was the ſame Richard 


. Sharpleſs pretended to be married as aforeſaid ; upon this 
ſuppoſition of the huſband's being alive, the ſeſſions were 


of opinion, the children were not baſtards, and reverſed 


the order of the two juſtices. And now upon debate, the 


order of ſeſſions was quaſhed, and the order of two juſtices 
confirmed : for it being ſtated in both orders, that there 
was no acceſs according to the caſe of Pendrell and 
Pendrell, (above,) it was immaterial whether the huſband 
was alive or not. Str. 1076. 


And, M. 10 V. K. and Abberton. "The: cafe was, 2 


feme covert, during the abſence of her huſband at Cadia, 
was brought to bed of a baſtard ; and her huſband was not 
in, England from the time of her conception, till ſhe was 


brought to bed. The queſtion was, whether this child was 


| 2 baſtard, eſpecially within the words of the ſtatute of the 
18 KEliz. (hereafter following), which faith, children begotten 
and born out of lawful matrimony; which cannot be "oP? of 
this caſe, the mother being married at the time of the birth 
of the child; and if ſuch a mother ſhould kill ſuch child, 
ſhe could not be guilty of murder within the ſtatute of the 
21 F. c. 27. But by the court He is a baſtard who is 
| begotten and born of a feme covert, whilſt the huſband is 
beyond the four ſeas. And in a real action if general 
baſtardy was pleaded, the biſhop ought to certify ſuch a 
TEN —— 9 eee one 
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How far the 
wife's oath ſhall 
be admitted in 
ſuch caſe, 
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Baftards, 

one a baſtard. And where a man is a baſtard, he is ſuch 
to all purpoſes, and why not within the 18 E. For though 
the ſtatute of 21 J. is a penal law, yet the act of 18 El. 
is a remedial law. L. Raym. 395, 396. 

But this non-acceſs of the huſband ought to be proved 
otherwife than upon the wife's oath ; as in the follow- 
ing caſe; M. 8 G. 2. K. and Reading. The defendant 
Reading was adjudged, by an order of baſtardy, to be the 
putative father of a baſtard child, begotten of the wife of 
one Almont of Sherborn. The faid woman, on the appeal, 
gave evidence, that the faid Reading had carnal knowledge 
of her body in or about Auguſt 1732, and ſeveral times 


ſince; and that her huſband had no acceſs to her from 


May 1731 to the time of her examination in that court, 
being the 3d of October 1733, and that the ſaid Reading was 
the father of the ſaid child. And the queſtion on removal 


of the fame into the king's bench was, Whether the wife 


in this cafe ſhould be admitted as an evidence for or againſt 
her huſband, and to baſtardize her own child? And the 


whole court were of opinion, that the wife could be a wit- 


neſs to no other fact but that of incontinence, and that 
this ſhe muſt be admitted to be witneſs to from the neceſ- 
fity of the thing; but not to the abſence of her huſband, 
which might properly be proved by other witneffes ; and 


likened it to the caſe of hue and cry, where the perſon 


robbed ſhall be admitted a witneſs of the fact of robbery, 


but not to prove any other matter relating thereto, as in 


what hundred the place was, and the like, becauſe that 
may be proved by others. 2 S/. Ca. 175, 

And in the caſe of K. and Rote, M. 26 G. 2. The 
order of the two juſtices ſtates; it appears to us by exa- 
mination of Dorothy the wife of the reverend Mr. Henry 
Bird, that ſhe lived ſeparate from her huſband from 
Michaelmas 17 50, to February 1752; and that ſhe has not 
in all that time ſeen or been with him, he being a priſoner 
in York caſtle : That John Rooke had carnal knowledge of 


her body on the 3oth of Fanuury 1750, and got her with 
child of the baſtard. Exception was taken, that the wife 


in this cafe was an incompetent witneſs. By Lee, Ch. J. 
and the court How far the evidence of the wife is to be 
admitted upon orders of baſtardy, is now ſettled in the 


above caſe of K. and Reading; where the wife appeared 


upon the order to be the only witneſs to charge the puta- 
tive father: upon this, the order was quaſhed ; and the 
reaſon given by the conrt was, that the wife might be ad- 


| mitted to prove the act of adultery ex neceſſitate, for of that 


there 


Baſtards. 


chere could be no other evidence; but not to prove other 


facts, of which there may be witneſſes. The caſe being 
ſimilar, muſt be determined upon the authority of that 
caſe, The wife's examination alone does not make the 
order bad, but the facts to which ſhe is examined, The 


neceſſity of the thing excepts her, as to the fact of adul- 


tery, out of the general rule; but not as to the fact of no 
acceſs, for that may be proved by particular circumſtances 
examinable by the juſtices below. But upon this order 
ſhe appears to be the only evidence: and her declarations 
are not admiſſible to baſtardize her iſſue. And the order 
was quaſhed. 1 Wilſon, 340. 

But in the caſe of K. and Bedall abovemantioncs; the 
order reciting, that on the examination-of the mother, and 


on other proof, it appeared that her huſband had no acceſs 
to her, was held to be good; for there the woman's oath 
is not ſet forth as the only evidence, but ot proof, which 


muſt be intended legal proof. And. 8. 

And in the caſe of K. v. Bramley, T. 35 G. 3. which 
Was upon an order of removal of Sarah the widow of * 
Ward, deceaſed, and her three children, from Leeds to 
Bramley. On appeal, the reſpondents, in order to prove 
the marriage of F. Ward with the ſaid Sarah, produced 
witneſſes, who proved that they had cohabited together as 
man and wife, and were reputed ſo to be until the death of 
J. Vard. The appellants produced Szrah Ward as a wit- 
neſs to prove that ſhe never was married; or that if ſhe 
was, it was in Ireland, under ſuch circumſtances as by the 
laws of Ireland rendered it wholly void; and alſo offered 


witneſſes to prove declarations made by both J. and &. 


Ward, at different times, that they never were married. 
But the ſeſſions rejected the ſame, and confirmed the order 
of the juſtices, ſubje& to the opinion of this court, 
whether this evidence was admillible or not. 
Ch. J.— This evidence was certainly admiſlible, though 
the juſtices at the ſeſſions were to judge of the effect of it. 


In the caſe of K. v. St. Peter's, it was expreſsly held, that 


the ſuppoſed huſband was a competent witneſs to diſprove 
the marriage, There are alſo many other caſes in which 
it has been decided, that the parents may be called as 
witneſſes with reſpect to the legitimacy of their iſſue; and 
if they may be called to prove that they are legitimate 
children, there is no reaſon why they ſhould be con ſidered 
as incompetent, when called upon to prove that the children 
are illegitimate, But in all theſe caſes, ſuch teſtimony is 
open to great obſervation. — * and Eaſt, 6 V. 330. 

14 | Ft.” 5 An. 


L. Kenyon 
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Child born dur. 
ing a divorce. 


Baſtards. 
M. 5 An. St. George's and St. Margaret's Weſtminſter. 
here a woman 1s ſeparated from her huſband by a divorce 


a menſa & thoro, the children ſhe has during the ſeparation 


are baſtards; for a due obedience to the ſentence ſhall be 
intended, unleſs the contrary be ſhewed : but if a huſband 


and wife, without ſentence, do part and live ſeparate, the 


children ſhall be taken to be legitimate, and ſo deemed till 
the contrary be proved, for acceſs ſhall be intended. But 
if a ſpecial verdict find the man had no acoeſs, it is a baſ- 


| tard; and ſo was the opinion of Lord Hale in the caſe of 


On voluntary 
ſeparation. 


Woman with 
child when 
Mari ied, 


Widow having a 


child after her 
 buſband's death. 


Dickins and Collins, 1 Salk. 123. 

But if a man and his wife agree voluntarily to ſeparate, 
the law will preſume acceſs, unleſs the N be ſhewn. 
1'Black. Com. 457. 

It a woman groſsly enſient marry, it is the child if the 
huſband ; for when they teſtify their conſent by a public 
marriage 'before the birth of the child, it is a public ac- 
knowledgment that the child is his, for at that time the 
child is one with the mother, and therefore in taking the 


mother, he takes the child with her. 1 Roll. Abr. 358. 


The law hath appointed no exact certain time, for the 
birth of legitimate iſſue, by the widow after the death of 
her huſband. 1 Danv. 726. | 

M. 7 J. Alſop and Bowtrell. The queſtion was, Whe- 


ther, the woman being delivered of 5 child forty weeks 


and nine days after the death of her huſband, ſuch child 
ſhould be deemed a baſtard. And it was proved, that her 
deceaſed huſband” s father did much abuſe her, and cauſed 


| Her to lie in the ſtreets; and three phyſicians (two of 


them being doctors of phyſick) made oath, that the child 


came in time convenient to be the child of the party who 


died; and that the uſual time for a woman to go with 


child, is nine months and ten days, to wit, ſolar months, 
at thirty days to the month, and not lunar months; and 
that by reaſon of the want of ſtrength in the woman or 
the child, or by reaſon of ill uſage, ſhe might be a longer 
time, viz, to the end of ten months or more. And the 


_ phyſicians farther affirmed, that a perfect birth may be at 


ſeven months, according to the ſtrength of the mother or 


child, which is as long before the time of the proper 


birth. And by the ſame reaſon it may be as long deferred 
by accident, which is commonly occaſioned by infirmities 


of the body, or paſſions of the mind. And the child was 


adjudged to be legitimate, Cro. Fac. 541. 


Baſtards. 


II. Securing the reputed father, 


By the 6G. 2. c. 31. Whereas the laws now in being 
are not ſufficient to provide for the ſecuring and indemni- 
fying pariſhes and other places, from the great charges 


frequently ariſing from children begotten and born out of 


lawful matrimony ; it is enacted, That if any ſingle wvoman 
ſhall be delivered of a baſtard child, which fhall be chargeable, 
or likely to become chargeable to any pariſh or extraparochial 
place; or ſhall declare herſelf to be with child, and that ſuch 
child is likely to be born a baſtard, and to be chargeable to any 
pariſh or extraparechial place; and ſhall in either of ſuch caſes, 


in an examination (A) to be taken in writing, upon oath, 


before one juſtice of the county, city, or town corporate, where 


ſuch pariſh or place ſhall lie, charge any perſon with having 
_ gotten her with child; it ſhall be lawful for ſuch juſtice, upon 
application made to him by the overſeers of the poor of ſuch 
pariſh, or one of them, or by any ſubſtamial houſholder of ſuch 


extraparochial place, to iſſue out his warrant (B) for the im- 


mediate apprehending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juſtice, or before any other of his 
majeſtys juſtices of the peace for ſuch county, city, or town cor= 


porate : And the juſtices before whom ſuch perſon ſhall be brought 


ſhall commit (C) him to the common gaol or houſeof correction, 
unleſs he ſhall give ſecurity (D) to indemmify ſuch pariſh or place, 


or ſhall enter into a recognizance (E) with ſufficient ſurety, upon 
condition to appear at the next general quarter ſeſſions, or gene- 


ral ſeſſions, of the peace, to be holden for ſuch county or liberty, 


and to abide and perform ſuch order or orders as ſhall be made, 


in purſuance of an act paſſed in the 18th year of the reign of 
her late majeſly queen Eliſabeth, concerning baſtards begotten 
and born out of lawful matrimony. ſ. 1. 

ue out his warrant for immediate apprebending] If the 
_ conſtable, having a warrant to apprehend the reputed 
father, ſhall willingly or negligently ſuffer him to 
eſcape z he may be bound over to the ſeſſions, and there 


indicted, fined, and impriſoned ; and under the influence 


thereof be compelled to make ſatisfaction to the pro- 
ſecutors. 5 Pen 1 


To appear at the next general quarter ſeſſions] It hath been 
uſual, to bind ſuch perſon to appear, not at the next 


ſeſſions generally, but at the next ſeſſions after the child 
ſhall be born; upon a principle of convenience, leſt, if 
the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, be- 


fore 
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Baſtards. 
fore the next ſeſſions, the reputed father ſhould be gone, 


and the deſign of the act be fruſtrated. But the words of 
the act muſt be purſued ; and therefore he muſt be bound 


to appear at the next general quarter ſeſſions Cor, general ſeſ- 
frons) of the peace to be holden for ſuch county or liberty, 


and to abide and perform ſuch order or orders as ſhall be made 


in purſuance of an aft paſſed in the 18th year of the reign of 
her late majeſty queen Eliſabeth, concerning baſtards begotten 


and born out of lawful matrimony. 


Eliſabeth} This ſtatute recites the name of queen Eli- 
fabeth with the letter /, whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a z. 


Which is noted here only, as not exactly agreeable to 
that preciſion which ordinarily 1 1s required 1 in reciting acts 
of parliament in caſes penal. 


And if ſuch woman ſhall die, or be married, before ſhe ſhall 
be delivered, or miſcarry of ſuch child, or ſhall appear not to 
have been with child of the tims of her examination, ſuch per- 


ſon ſhall be diſcharged from his recognizance at the next ſeſſions, 


or immediately releaſed out of cuſtody by warrant of one juſtice 
reſiding in or near the limits where ſuch gary or place ſhall 
tie. OG. 1. c. 31, . 2. 

And on application made by any ſuch perſon, whe ſhall be 


committed to any gaol or houſe of correction, or by any perſon 
en his behalf, ts any juſtice reſiding in or near the limits where 


fuch pariſh or place fhall lie; ſuch juſtice ſhall ſummon (F) the 
overſeers of the poor of ſuch pariſh, or one or more ſubſtantial 


 houſholders of ſuch extraparochial place, to appear before him at 


a time and place to be mentioned in ſuch ſummons, to ſhew cauſe 


evhy ſuch perſon ſhould not be diſcharged : And if no order 


ſhall appear to have been made, in purſuance of the 18th of 
Elf. rc fix weeks after ſuch woman ſhall have been de- 


livered (a), fuch juſtice may E Hebarge (G) him Jren his im- 


Priſonment. 1. 3. 
But it jhall not be lawful for any juftice to ſend for any 


woman, before ſhe ſhall be delivered, and one month after, in 
order to her being examined concerning her pregnancy; or 16 
compel any woman, before fhe ſhall be delivered, to anſwer any. 


1 relating to her * 1. . 


—— — U — 


FO It ſeemeth, that © this DRY where no order hath been 
made „ avithin fþ * weeks after ſuch woman ſhall have been de- 


livered,”* that the reputed father ought not to be committed, 
or if in priſon, ought to be diſcharged, the pariſh having no 
relief by this act, but muſt reſort to the relief afforded by 


| 18 Elix. c. 3. hereafter ſet forth, 3 
To 


.* 4 . P 
as Pg ˙ I EET 7 aa RV- * 


Baſtards, 
N. compel any woman] M. 11 G. K. and Chandler, In- 


dictment for ſecreting a woman big with an illegitimate 
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child, ſo that ſhe could not be had to give evidence about 


the father. The defendant demurred. And by the court, 


Judgment muſt be given for the defendant, for the child 


cannot be illegitimate before it is born, there being always 
a poſſibility that it may be born in lawful wedlock. And 
by this act the woman is not to be compelled. Str. 612, 
I. A 1368. | 


III. Bond to indemnify the pariſh. 


By the aforeſaid ſtatute of 6 G. 2. c. 31. The juſtice 
before whom the party ſhall be brought ſhall comb him, 


unleſs he ſhall give ſecurity to indemnify the pariſh, or enter 
into recognizance to appear at the ſeſſions. 

In this caſe, whether a bond or other ſecurity ought: to 
be made to the churchwardens and overſeers and their 
ſucceſſors, or to their executors or adminiſtrators, hath 
been queſtioned: concerning which the author of the 
Readings upon the Statutes ſaith thus: "Thoſe gentlemen 


To whom the 
bond aught to be 
given. 


who have taken upon them to direct the officers, to have 


ſuch bonds or other ſecurities made to them and their 


ſucceſſors, would do well to conſider, whether the church- 
wardens and overſeers are ſuch a corporation as can pur- 


chaſe, ſue and be ſued: And whether bonds, being things 


in action, it may not be difficult for the ſucceſſors of the 


churchwardens and overſeers, to whom they were made, 


to maintain an action on a bond made to their predeceſ- 


ſors. It is true, churchwardens may maintain an action 
for the goods of their church: but they are not ſuch a 


corporation, as can take or purchaſe lands, or take ſecu- 


rities for the uſe of their church, except in London. 
And it was never pretended, that the churchwardens and 
overſeers of the poor are a corporation in any reſpect in 
relation to the poor, and conſequently can neither ſue nor 
be ſued as ſuch, Read. Baſt. 

And indeed, upon the whole, the taking of a bond 1 in 


| any kind ſeemeth not ſo convenient for the pariſh, as an 
order made by the juſtices; ; becauſe the ſuing upon a bond 


is both tedious and expentive, whereas the courſe of car- 
rying an order into execution is very ſhort and eaſy. 
But then, on the other hand, a bond will bind a man's 


executors 3 but the order of the juſtices being obligatory 


only upon the man himſelf, when he dies, the order dieth 
with him. 


Vor. I. " Q | r 


Action on a bond 
to maintain a 

_ baſtard child, no 
more can be re- 
covered than the 
money actually 
ex pended. 


Baſtards. 
M. 21 G. 3. Kirk and Strictland. It was moved for a 
als to ſhew cauſe, why the defendant ſhould not be dif- 


charged upon filing common bail. It was an action of 
debt upon a bond, conditioned for the indemnification of a 


pariſh againſt a baſtard child. 'The penalty in the bond was 


501.; and the plaintiff, in his affidavit for holding the de- 
tendant to bail, had ſworn that he was Juſtly indebted to 
him in that Gin: But the defendant, in the aſfidavit on 


which this motion was grounded, [wore that only 31. and 


ſome odd ſhillings were really due. The court ſaid the 


and in ſome other inſtances, the penalty is the real debt; 
but, in other caſes, the bail could only be taken for the 


conduct of the plaintiff was altogether unjuſtifiable, and 


that he was liable to an action: "that | in the caſe of a bond | 


conditioned for the performance of a promiſe of marriage, 


ſum to which the plaintiff would be entitled in damages 


for the breach of the condition. Ar firft, however, they 


ſeemed to think they could not relieve the defendant upon 
this ſummary application, it having been a uniform rule 


not to go into the merits, upon ſuch a motion, but to take 


the matter as it ſtood upon the affidavit to hold to bail; 


but at laſt they granted the rule, declaring that they were 
perſuaded the plaintiff would not venture to ſhew cauſe. 


_ againſt it. Douglas, 432. 


Nor more than 


the whole pen- 
alty of the bond, 


2 £286; 3. ÞBrangain and Perrot. It was moved for 
leave to pay 401. {being the whole penalty of a bond to 


indemnity a pariſh againſt a baſtard child) into court, with 


coſts. It was objeCted, that this was an action foy a ſingle 
breach of the bond, on which the pariſh was-entitled to 
recover; after which, the penalty ſhall {till remain in full 
force, to anſwer ſubſc quent breaches, as they may ariſe, 
in inſinitum. But not allowed by the court: And the 


L. Ch. J. De Grey ſaid, This is ſo plain a cafe, that no- 


thing that one can ay can make it plainer. The bond 
aſcertains the damage by conſent of parties. If therefore 


Officers need not 
an order of main- 
tenance, to te- 
cover upon a 
bond given to 
indemnify a 


pailih,. 


the defendant pays the plaintiff the whole ſtated damages, 


what can he defire more? Black, Rep. 1190. 1 
T. 29 G. 3. Hays and Another v. Bryant, In the 


common pleas. Debt on a bond in the penalty of 50]. 


brought by the pariſh officers of Ridgave!l in Eſſex, con- 
ditioned, to indemnify the pariſh of Ride well againſt the 
charges of ſuch baſtard child or children as one £/iſabeth 
Winch then went with, and ſhould be delivered of (a). 


— 


(a) N. B. She was afterwards delivered of two children. 


Baſtards, 
Tt was proved at the trial, that the defendant had agreed 


to pay 28. 6d. per week, which he in fact paid for ſome 
time, and then refuſed, alledging that the ſum was too 


great. The counſel for the defendant objected, that the 


plaintiffs or pariſhioners were not obliged to maintain the 


children without a juſtice's order for that purpoſe. But 
Mr: J. Wilſen, who tried the cauſe, over-ruled the 
objection; and a verdict was found for the plaintiffs. —A 
rule having been granted to ſhew cauſe why the verdict 
ſhould not be fet aſide, and a nonſuit entered; Bond, 
ſerjeant, repeated the objections which he had made at the 
trial, and cited the cafe of Smp/on v. Johnſon (below). 
CHIN, ſerjeant, was going to ſhew cauſe, but was 
ſtopped by the court, who held clearly that an order of 
juſtices was not neceſſary to make the officers of the pariſh 
liable to do what they were otherwiſe under a legal obli- 
gation of doing, namely, to provide neceſſaries for the 
children, and therefore difctarged the rule. Caſ. ”y H. 
Black. 209.” = 
It ſometimes happens, by the mother's removing into 
another pariſh, that the child 1s not born in the pariſh 
indemnified; but this doth not abſolutely quit the bond; 
becauſe there is a conſequential damage to the pariſh 
indemnified, which may affect the reputed father. For 
where the child goes with the mother for nurture, the 
pariſh where the child was born, and not the pariſh 
where'it reſides with the mother, is bound to maintain it. 
As in the caſe of Simp/on and Fohnſon, MH. 19 C. 3. which 
was a Caſe reſerved from the aſſizes for the opinion of the 
court, on an action of debt upon a bond. The defendant 
Jofnſon, being apprehended by virtue of a warrant under 


Mother remoys 
ing from the 
pariſh indemni- 
fied, before the 
child is born. 


the ſtatute of 6 G. 2. gave bond in the uſual form to in- 


demnify the pariſh of Wickham St. Paul, againſt all coſts, 


charges, and other demands, touching and concerning a 


child of which FemimaWaaſt was then pregnant, and likely 
to be born a baſtard. It happened, that before the birth 


of the child ſhe removed herſelf voluntarily from Wickham 


St. Paul to the pariſh of Gueſtingthorpe, and was there 


delivered of the ſame baſtard child. After her delivery, 


ſhe returned to the pariſh of Wickham St. Paul, where her 


legal ſettlement was, carrying her child with her, and 
received 18. 6d. weekly from the plaintiff Simp/on, who 


was one of the overſeers of the poor there, for the main- 


tenance of herſelf and her child. No order was made by 


any juſtice, directing the allowance of the ſaid 18. 6d. or . 


any other — to be made by the pariſh officers of Wich- 
he 8 
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Children under 
the age of ſeven, 
living with their 
mother at her 
place of ſettle- 
ment, are to be 
there maintain - 
ed by the pariſh 
where they 
belong. 


county of Durham, 
lington to maintain the faid two baſtard children then 
reſiding at Hemlington with their mother as nurſe children. 

And after ſummoning the overſeers of Darlington to ſhew | 

cauſe, two juſtices of the county of Durham made an order 
upon the overſeers of Darlington to pay to the overſeers 
of Hemlington two ſhillings weekly, for the maintenance 
of the ſaid two baſtard children, whilſt nurſe children 
with their mother at Hemlington. "The overſeers of 


Baſtards. 


bam St. Paul. And no demand was made zt any time on 
the defendant Jobnſon, who lived in the adjoining pariſh 


of Gueſtingthorpe ; but a demand was made on one of his 
ſuxeties, who refuſed to pay.— The court were ſo clear! 


of opinion with the defendant, that they would not hear 


his counſel, L. Mansfield ſaid, that the payment by the 
pariſh officers of Wickham was doubly voluntary ; firſt, 


— there had been no order upon them to pay; and 
ſecondly, becauſe they were not liable to maintain the 
child, but the pariſh where it was born, and they ſhould 
have applied to the officers of that pariſh. Deuglas, 7. 


This queſtion, whether children under ſeyen years of 
age, who are living with their mother for nurture at the 
place of the mother's ſettlement, but whoſe own ſettlement 
is in another pariſh, are to be maintained by the pariſh 


where the mother lives and is ſettled, was e in 


the caſe of Darlington and Henlington, H r 


Eleanor Guy went with a certificate from the townſhip * 


Hemlington in the North Riding of the county of York, to 
the townſhip of Darlington in the county of Durham, and 
during her reſidence at Darlington bore two baſtard chil- 


dren there. Afterwards becoming chargeable, two juſtices 
removed the ſaid Eleanor Guy from the ſaid townſhip 
of Darlington to the ſaid townſhip of Heinlington which 
gave the certificate; but ſaid nothing in their order of 
removal concerning the two baſtard children, one of whom 
was then four years of age, and the other two years. 


The mother took them with her to Hemliugton. Where- 
upon Hemlington ap pplied to ſome of the juſtices in the 
or an order upon the townſhip of Dar- 


Darlington appealed againſt this order of maintenance; 


but offered to receive and provide for the children in the 
townſhip of Darlington. The ſingle queſtion before the 


ſeſſions was, Whether the townſhip of Darlington was or 
% was not obliged to pay to the townſhip of Hemlington 
tc any relief for the two baſtard children, whilſt 3 re- 
de mained with their mother as nurſe children at, and at 


« the —— of, the laid townſhip of Hemlington, ſhe 


6“ refuſing 


J 
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® 


Baſtards, 
ce refuſing to part with them to the townſhip of Darling - 


« fon? And the ſeſſions, being of opinion that they were 
not obliged, quaſhed the order of maintenance. The pro- 


ceedings being removed into the court of king's bench, the. 


court were of opinion, that the townſhip of Darlington 
was obliged to maintain the two children at Hemlington, 
_ whilſt reſiding there with their mother as nurſe children; 
and therefore quaſhed the order of ſeſſions, and affirmed 
the order of the two juſtices. Cald. Caſ. 6. 
And there is no difference as to this point between 
baſtards and legitimate children: As in the caſe of SHer- 


mandbury and Bolney, (Carth. 279.) A woman with three 


children, all under ſeven years of age, being ſettled in 
Sbermandbury, married a man ſettled in Bolney. After the 
marriage, the mother and three children were ſent to Bol- 
ney. The pariſh of Shermandbury, before the marriage, 


allowed 38. a week for the three children; and the pay- - 


ment being diſcontinued after the marriage, two juſtices, 
on complaint of the parith of Bolney, made an order that 
Shermandbury ſhould continue to pay the 3s, The ſel. 
ſions, and afterwards the court of king's bench, con- 
firmed the order of the juſtices. And the court ſaid, This 
caſe 1s within the equity of the ſtatute for relief of the 


poor; and there is no reaſon that Shermandbury ſhould 


be diſcharged of the children by their mother's marriage. 
Douglas, 10. | 


= Order of filiation and maintenance by the juſtices. | 


If ſecurity hath not been given to indemnify the pariſh, 
the next thing in the courſe of proceeding is the order of 
filiation and maintenance to be made by the juſtices, 


By the 18 Kl. c. 3. Concerning baſtards begotten and born 

out of lawful matrimony, the ſaid baſtards being now left to be 

kept at the charges of the pariſh where they were born, to the 
great burden of the ſame pariſh, and to the evil example and 


encouragement of leaud life, it is enacted, that tao fuſtices 
(1 Q.) in or next unto the limits where the pariſh church is, 
within which pariſh ſuch baſtard ſhall be born, upon examina- 
tion of the cauſe and circumſtances (H), ſhall and may by their 
diſcretion, take order (I) as well for the puniſhment of the 
mother and reputed father, as alſo for the better relief of ſuch 
 parijh, in part or in all; and ſhall and may, by like diſcretion, 
rale order for the keeping of every ſuch baſtard child, by charg- 
ing ſuch mother or reputed father with the payment of money 


weekly, or other ſuſtentation, for the relief of ſuch child, in ſuck 
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ways as they ſhall think meet and convenient. And if, after the 


ſame order by them ſubſcribed under their hands, the mother or 


reputed father, upon notice thereof, ſhall not for their part obſerve 
and perform the ſaid order, that then every ſuch party.ſo making 
default in not performing the ſaid order, to be committed (T) to 
award in the common gaol, there to remain without bail or . 


riſe, except he or ſhe ſhall put in ſufficient ſurety (L] to per- 


form the ſaid order, or elſe perſonally to appear at the next 


general ſeſſions of the peace, to be holden in that county where 


ſuch order ſhall be taten; and alſo to abide ſuch order, as the 


ſaid juſtices, or the more part of them, then and there fhall 


. take in that behalf (if they then and there ſhall take any) : and 


Tie ſeſſions may 
make an ori- 

 Linal order of 
baſtardy. 


Fat the ſaid ſeſſions, the ſaid juflices ſhall take nz other order, 
then to abide and form the order before made, as 1s above- 
ſaid. 

And by the 3 Cha. « c. 4. All Juſtices of the peace within 
their ſeveral limits and precincts, and in their ſeveral ſeſſions, 


may do and execute all things concerning that part of the ſaid 


ftatute, that by juſtices of the peace in the ſeveral counties are by 
the ſaid ſiatute limited to be done. Upon which ſtatute of the 
3 Cha, there hath been great diverlity of opinion, whether 
or no the ſeſſions hath power thereby to make an original 


order in the caſe of baſtardy, without the matter coming 


before them by way of appeal. But it ſeems now to be 
fully ſettled, that the ſeſſions have power to make an ori- 
ginal order, as appears by the following caſes: _ 

H. ꝙ Cha. Pridgeon's caſe. Pridgeon was brought to 
the bar upon an habeas corpus; and it appeared, upon the 
return thereof, that upon complaint to the two next. 
juſtices, he was by them ordered to keep a baſtard child, 
he being according to the ſaid order the reputed father, 
From this order he appealed to the next ſeſſion; at which 
ſeſſions the matter being examined, he was diſcharged, 
and the order of the two juſtices repealed. Afterwards, 
at another ſeſſions, the matter being re-examined, it was 
ordered according to the firſt order of the two juſtices, 


that he ſhould be accounted the reputed father of the 


| baſtard, and ſhould keep it ; and that if he did not per- 


form ie, he ſhould be apprehended and committed. And 
thereupon being apprehended and committed, and all this 
matter returned, the court held, that he being diſcharged 
at the next ſeſſions, to which ke appealed according to the 


| ſtatute of 18 K. the ſecond ſeſſions hath no power to alter 
it. And becauſe none were there to maintain this return, 


he was bailed, and day given, that if other matter were 


not ſhewed before ſuch a time, he ſhould be diſcharged. 
| Afterwerds, 


Baſtards, 


Afterwards, this matter being moved again, all the court 


delivered their opinions ſeriatim, that the order in the firſt 
ſeſſions was concluſive, and the order in the laſt ſeſſions 
was merely void. For the ſtatute of 18 El. appointing, 
that upon appeal to the ſeſſions from an order of two 
juſtices, their order ſhall bind him who is adjudged to be 
the reputed father; and in this caſe, having appealed to 
the ſeſſions, and they making an order in court, that order 


is final, and no other ſellions nor authority may meddle 


therewith. And it was heid, that the ſtatute of 3 Cha. 
doth not aid this caſe ; for the ſtatute there is, that if the 
zo next juſtices make not proviſion for the baſtard, the ju er 


| at their quarter ſeſſions ſhall fettle an order for keeping of the 


baſtard as the two next juſtices ought : But it doth not give 
more power or authority, nor gives authority to one ſeſſions 
to alter that which in a former ſellions was ordered. 
Gro. Car. 341. 350 ; 

E. 10 Cha. Slater's cafe. Pilliam Slater was by Eliza- 
beth Eton charged with the getting of a baſtard child on 
her body. The two next jullices did not make any order 
in it according to the ſtatute of 18 EI. But the cauſe 


came firſt to be heard at the ſeſſions, where the juſtices 


ordered that Slater ſhould be diſcharged of the child, and 
adjudged Alexander Leigh to be the reputed father. Aſter- 
wards, on complaint to the judges of aſſize, the judges 

ordered, that two of the next juſtices to the pariſh where 
the child was born (naming them) ſhould take conſidera- 
tion thereof according to the ſtatute, and ſettle ſuch 
courſe therein as to Juſtice appertained: Whereupon 


thoſe two juſtices declared the faid William Slater to be 


the reputed father; and on his refuſing to pay the ſum 
ordered by them for the maintenance of che child, they 
committed him. Upon removal of the proceedings into 
the court of king's bench, theſe two points were reſolved 
by the whole court: 1. Phat before the ſtatute of 3 Cha. 


the ſeſſions had no authority to meddle in the caſe of baſ- 


tardy, till the two next juſtices according to the ſtatute of 


18 El. had made an order therein ; and that then, and not 


before, on the party refuſing to perform the order, and 
giving ſecurity to appear at the ſeèſſions and abide fuch 
order as the juſtices then and there ſhould make, the 
_ juſtices at the ſeſſions might make a new order, otherwiſe 
not. 2. That by the ſtatute of 3 Cha. the juſtices in 
ſeſhons have power originally to make an order; and 
therefore that the ſirſt order made by the ſeſſions was in 
this caſe good and legal, and the ſecond order made by 
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Baſtards. 


the two next juſtices void, and could not alter or revoke 

the order which was firſt made by good authority. And 

tg my thereof was cited Pridgeon's caſe above. Cro. 
ar. 

. Th "Cha. Wood's caſe. On complaint to the ſeſſions 
againſt a woman having a baſtard child, the matter wag 

by them referred according to law to the two next juſtices 


to have the examination and ordering thereof. The ſaid 


two juſtices made an order againſt 7% Wood to be the 
reputed father, and ordered him to pay a weekly ſum to- 


Wards the maintenance of the ſaid child. Wood appealed 


to the ſeſſions. And the juſtices there, on a re-examin- 


ation of the matter, diſallowed of the order made by the 


two juſtices, and they there made a new order, by which 
they charged one William Cole to be the reputed father. 
On a reference of the matter to Sir William Jones judge of 


aſſize, and both the orders being read in court, that is, 
the order made by the two next juſtices, and the ſub- 


ſequent order made at the ſeſſions, he would not enter into 
the re- examination of this cauſe, but did, in omnibus, affirm 
the laſt order made by the ſeſſions upon appeal to them 

from the firſt order; which laſt order made at the ſeſſions 


was final, and no appeal to be admitted againſt it: and 


this, he 21 had been adjudged divers times, and men- 
tioned particularly Pridgeon's caſe above. 2 Hulſir. 35 5. 
T. 4 An. O; and Weſton. Weſton, being adjudged by 


the two next juſtices to be the reputed father, appealed to 
the ſeſſions, where the order was confirmed, and he com- 


mitted for not paying the money ordered. It was ob- 


| Jected, that the ſeſſion ſhould have proceeded againſt him 
upon his recognizance, By Holt, Ch. J.—If they pro- 
cced on the 18 El. the ſeſſions hath no power to com- 
mit, but to proceed upon his recognizance; but if on 


the 3 Cha. the ſeſſions may commit as the two juſtices 
might have done, that is, unleſs the party put in ſecurity 
to perform the order, or to appear at the next ſelhons. 
1 Salk. 122. 


1. 8G. K. and Chg. An order of baſtardy was 1 


at the ſeſſions (which was admitted to have original juril- 5 


diction); and it was objected, that it was not ſaid in the 


| prder that the defendant was ever {ſummoned or appeared, 


and natural juſtice required that he ſhould at leaſt have 
an opportunity to defend himſelf. —- By Pratt, Ch. J. 
believe theſe orders made originally at ſeſſions are very 
rare, the uſual way being to bring the matter before the 
ſeſuons by way of appeal from the order of two juſtices. 


No 


Baſtards. 
Now if it ſhould be taken, that the order of two juſtices 
will be well enough, without their ſhewing a ſummons or 


appearance; yet I think this caſe will fall under a very 


different conſideration. For in the other caſe, the party 
has an opportunity to relieve himſelf by appeal, whereas 
upon an original order at ſeſſions he can haye no oppor- 
tunity to bring the matter to a farther examination; ſo 
that it is but a lewd woman's going behind his back and 
ſwearing a baſtard upon him, by which means the moſt 
innocent man in the world may be condemned. _—— But 
the matter went off upon the point, whether it was ne- 
ceſſary that the 3 ſhould appear upon the face of 
the order. Sr. 4 

Finally, in ho. caſe of K. and Greaves, E. 21 6. 35 
An original order of baſtardy was made at ſeſſions, which 
being removed into the king's bench by certiorari, a rule 
was granted to ſhew cauſe why it ſhould not be quaſhed. 
The principal objection was, that the ſeſſions have no 
original juriſdiction. In ſupport of the order it was ſaid, 
that there are four or five caſes which have decided that 
the ſtatute of 3 Cha. gives to the ſeſſions an original juriſ- 
diction. And the order was confirmed. Douglas, 610. 

So that whatever may be underſtood to have been the 
primary intention of the ſtatute, the point ſeems now to 
be ſettled upon the authority of theſe caſes, that the ſeſſions 
have power to make an original order in caſe of baſtardy: 
But inſtances of this kind have been ſo exceeding rare, 
that no caſe hath occurred wherein it hath been deter- 


mined, what or whether any remedy the reputed father is 


entitled to, if he is diſſatisfied with ſuch order. In Męſton's 
caſe above-mentioned, Holt, Ch. J. ſaid, that the ſeſſions 
may commit as the two juſtices might have done, unleſs 
the party put in ſurety to perform the order, or to appear 
at the next ſeſſions: Which implies an appeal from the 
ſame court to the ſame court, a thing not uſual in other 

like caſes, an appeal importing the removal of a cauſe 


from an inferior to a higher juriſdiction. On the other 


hand, L. Ch. J. Pratt in Cleg's caſe, ſaid, that upon an 


original order at ſeſſions, the party hath no opportunity 


do relieve himſelf by way of appeal, and from hence urges 


the extreme neceſſity of a ſtrict and regular ſummons of 


the reputed father, leſt he happen to be condemned un- 
heard. 

But altho' the ſeſſions have an original power to make 
an order of baſtardy, they cannot order the father to give 
lecurity for the performance of that order, as appears by 


But the ſeſſions 
cannot diſcharges 
a recognizance 
taken before a 


the Juſtice for the 
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\ father's appear- 
ance at the ſeſ- 
ſions, and to 
abide the order; 
nor compel him 
to give freſh 
ſuteties. 


Baſtards: 


the caſe of K. v. Price, H. 35 G. 3. At the quarter ſeſ- 
ſions at Worce/ier, the defendant was charged with being 
the father of a baſtard child, and was then preſent in court 
in purſuance of a recognizance entered into on a prior day 
before a juſlice, to appear at the then next ſeſſions, &c. 

and to perform ſuch order as ſhall be made in purſuance 


of the 18 Elix. The ſeſſions having heard the com- 


Two next juſ- 
tices. 


plaint, &c. on oath, adjudged the defendant to be the 
father of the ſaid child, and made an order upon him to 
pay 205. for the expencss of the lying-in, and for the 
maintenance of the child till that time; and the further 


ſum of 18. 6d. weekly from that time ſo long as the child 


ſhould continue chargeable. And alſo further ordered the 
defendant to find ſufficient ſureties for the performance 
of that order; and upon his alledging, that he was not 
compellable to find ſuch ſureties, they committed him to 


the houſe of correction until he ſhould find ſuſſicient 


ſureties ; and alſo directed that the recognizance of the de- 
fendant for his appearance and conformity at thoſe ſeſſions 
ſhould be diſcharged. The above order having been 
removed by certiorari, a rule was obtained, calling on the 
proſecutors to ſhew cauſe why that part of it by which the 
defendant was committed for want of ſureties, ſhould not 
be quaſhed, —- L. Kenyon, Ch. J. ſaid, that the caſe of K. 


v. Fox decided this caſe, (and his lordſhip then read a note 
of that caſe from a manuſcript of his own,) and added, as 


that caſe was determined on great conſideration, and by 

ſuch able judges, and is directly in point, it ought to reed 
the preſent caſe. Therefore ſo much of this order of ſeſ- 
ſions as reſpects the giving of ſecurity ſor the performance 


of the order and the diſcharging of the defendant's recog- 


nizance mult be quaſhed, and the reſt of the order con- 


firmed. Durnf. and Zafl, 6 V. 147. 


The ſaid baſtards being now left to be kept at the charges of 
the pariſh where they be born] For at that time they could 
have no other ſettlement, There were only two kinds of 
ſettlements then exiſting; the one was by birth, and the 
other where the perſon ſhould have reſided for the moſt 
part during the ſpace of three years. So that till the 
child ſhould be three years of age, it could poſſibly have 
no other ſettlement. And the place of birth continues to 


be the ſettlement of baſtard children till, unleſs in ſome 
few excepted caſes. 


Tuo juſtices in or next unto the limits awhere the pariſh 
church is] By this meaſuring, as it were, from the parith 
church, it ſeemeth that no other juſtices can intermeddle, 

And 


, 


Baſtards. 


And in this matter this ſtatute of the 18 El. is different 


from moſt other ſtatutes: for generally where power is 
given to two juſtices, the ſtatutes expreſs that two or 


more juſtices may do ſuch a thing: but here the ſtatute 


ſaith only, that rwo jultices, dwelling in or next unto 
the pariſh, ſhall have power to take order therein. And 
Mr Daitan makes a guæry, what ſhall be done, if the two 


next juſtices cannot agree in the order, or {hall make no 
order And this caſe, tho' likely enough to happen, hath 


not yet been determined. If they will not proceed at all, 


there ſeemeth to be no doubt, but that they may be 


compelled by a mandamus. But if they cannot agree 


whether one Juſtice, not the next, may join with eicher 


of the other in making an order, doth not appear to have 


been determined. Or, in this caſe there ſeems to be a 


particular reaſon for applying to the ſeſſions for an original 

order. Or they may by conſent make an order, and bring 

the matter to the ſeſſions by way of appeal, 

_ » Shall and may by their diſcretion} Here is no time limited 

for their proceeding in this matter; ſo that the order 

may be made at any time after the birth of the child. 
And in the cauſe of K. and Miles, M. 1 G. On motion 


to quaſh an order of baſtardy, it was reſolved, that if the 


father run away and return, tho' 14 years after, yet an 
order to fix the child on him is good; for there is no 
ſtatute of limitation in theſe caſes. 1 Sei C. 77. 

But by the aforeſaid ſtatute of the 6 G. 2. if the reputed 
father is in priſon, and no order ſhall be made in ſix weeks 
after the birth of the child, he may in ſuch caſe be 
diſcharged from his impriſonment; but the order never- 
 theleſs made upon him afterwards will be good. 

Take order] Herein they muſt proceed as in all other 
like caſcs, by giving the party accuſed an opportunity of 
being heard in his defence. In the caſe of K. and Cotton, 
T. 68 7 G. 2. An information was moved for againſt 
the defendant, who with another juſtice made an order of 
baſtardy upon one Fitzgerald, without ſummoning him to 
appear be ſore them to make his defence. Upon appeal to 
the ſeſlions he was acquitted, and put to great expences; 


which it was inſiſted was contrary to natural juſtice. By 
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An order may 
be made at any 
time after the 
birth, 


Reputed father 
to be ſummoned. 


Mr. J. Page; no man in an office can be ſuppoſed to be 


ſo ignorant, as not to know it is againſt natural Juitice, 


to convict a man without a fummons; the examination 
ought io be ſo made, that the truth may appear; and this 
mult be by examining both ſides, otherwiſe it is partial; 

the ſcandal, the expence, and the diſorder in Mr. Vitz- 
gfrald* 8 
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Summons by a 
third juſtice is 
ſulncient. 


Mother marry- 
ing before the 
order is made. 


Baſtards. 


gerald's family, are things that ought to be conſidered; 
here was no taking by warrant, and therefore an action of 
falſe impriſonment would not lie; and this is the only 
method can be uſed to puniſh the juſtice, Mr. J. Probyn— 
The principal objection about a ſummons is right in law, 
and in reaſon; poſſibly an action on the caſe might be 
framed ; there may poſſibly have been only an error in 
judgment, and it is hard to graut an information. Mr. 
J. Lee lf this was ſtrictly a conviction againſt which no 


appeal lies, an information ought to be granted; but he 


thought the matter was not ſo very ſtrong in the caſe of 
orders. And the rule was diſcharged. 1 8%. Caf. 179. 

ZE. 8 G. 2. K. v. Taylor and Neale, Motion in the 
king's bench ſor an information againſt the defendants, 
two juſtices of Devonſhire, for making an order on one 


Nicholas Mould, adjudging him to be the putative father 


of a baſtard child, without ſummoning him, and alſo for 
refuſing to hear his witneſſes, On ſhewing cauſe, it 
appeared that he was ſummoned by a third juſtice, which 
the court held to be ſufficient. And by L. Hardwicke 
Ch. J.—If the party, being ſummoned, will not attend. 


himſelf, there is no reaſon the juſtices ſhould hear any 


defence made for him; for if that were allowed, no 
offender of this ſort would appear. Therefore the juſtices 


in this cafe acted right. And it is but as this court does, 
when orders of baſtardy are removed hither by certiorari: 


for we never allow any exceptions to be taken to the order, 
unleſs the party attend in perſon ; that the court may take 


care of him, and make him indemnify the pariſh, if the 


order is good. 2 S/. Caf. 192. Cafes i in the time of L. 


 Hardwicke, 112. 


By charging ſuch mother? If the mother ſhall. marry 
before any order made, 1t hath been doubted whether the 


juſtices can then charge her, as having no effects of her 
own, the ſame by the marriage being veſted in the 


huſband. As in the caſe of Ellen Heut, E. 5 G. 3. She 


was delivered of a baſtard child in the pariſh of Clifton. 


After which, and before any order made, ſhe married 
one Abraham Taylor of the pariſh of Middleton. The 
overſeers of Clifton apply to the juſtices, who made an 


order of filiation, charging her with 8 d. a week towards 


the relief of the pariſh. She pleaded her utter inability, 


and refuſed to pay. Upon which the juſtices commit her 


to the houſe of correction. She was brought up by H beat 
corpus, and her counſel moved for her diſcharge, inſiſting 


1 the e of her commitment; for that, being a 
| married 


Baſtards, 

married woman, ſhe was not an object of the juices 
juriſdiction, and the huſband was not ſummoned But 
by the court A feme covert is liable to be proſecuted for 


crimes committed by her. This woman has diſobeyed 
the order of the juſtices, and the ſtatute preſcribes the 
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' puniſhment here inflicted upon her. There is no need 


to ſummon the huſband, in a criminal PO anion * 
the wife. Burr. Mansf. 168 1. 

M. 34 G. 3. K. v. Ravenſtone. On the appearance of 
V. Start (on his recognizance taken before a magiſtrate ; 
for Leicgſtenſbire, to anſwer a charge againſt him for being 


the putative father of a baſtard child, of which one 


S. Haggs had been delivered in Ravenflone i in Leiceſterſhire) 
at the Leiceſter ſeſſions, the pariſh officers of Ravenſtone 
applied to the court to make an order of filiation and 


Mother dying 
before the order 
is made. 


maintenance on Start; when that court ordered that Start 


ſhould be diſcharged from his recognizance, and that the 
application ſhould be diſmiſſed, ſubject to the opinion of 
this court on the following caſe. It appeared in evidenee 
on behalf of Raven/tone that S. Hoggs died within two 
hours after ſhe was delivered of the child. That ſhe had 
previouſly been examined before a juſtice, according to 
6 G. 2. c. 31. and her examination was produced, in 


which ſhe depoſed that the ſaid J. Start was the father of 


the child. When this examination was offered in evi- 
_ dence, it was objected to on the behalf of I. Start, both 


as inadmiſhble and inſufficient; the court received it in 


evidence, but thought that the woman being dead, no 


order of filiation could be made. — Per curiam It is clear 
from the concluding part of the caſe that the only doubt 
entertained at the ſeſſions was, whether or not they could 


make an order of filiation, the woman being dead, and 


not whether the evidence was ſufficient to make an order 


on the party before them, if under thefe circumſtances 
they could make an order at all; and as to the queition 


reſerved for the opinion of this court, there is no doubt 


but that they may proceed to make the order, although 
the woman be dead. The examination having been taken 
before a magiſtrate in the courſe of a judicial proceeding, 
under the 6 G. 2. c. 31. is certainly admiſſible evidence 
like the depoſitions taken under 1 & 2 P. M. c. 13. 


and being admiſſible, and not contradicted by any other 


evidence, it ſeems to be concluſive. We cannot indeed 
compel the juſtices at the ſeſſions to decide on the weight 


of evidence: but when we determine that this evidence is 


admiſſible in 6 of Jaw, and that the juſtices may make 5 
the 
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the order applied for, though the woman be dead, we have 
no doubt but that they will alſo be of opinion that this 
evidence is concluſive againſt the party againſt whom the 
application has been made. Per curtam—Caſe to be ſent 
back to the ſeſſions. Durnf. and Eaſt, 5 V. 373. 

With the payment of money weekly, or other fuſtentation] 
That is, to the overſeers for the uſe of ſuch child. But 
whether the overſcers ſhall have the ſole application of 
the money, and ordering of ſuch child, or the reputed 


father may take the child from the pariſh, and N 


for it himſelf, hath been doubted, and feemeth not yet 


to have been fully ſettled by the unanimous refolution of 
the court. And there are difficulties on both fides. If 


the reputed father indemnifies the pariſh, the intention of 
the act ſeemeth to be anfwered ; and there may be ſup- 
poſed ſomething of natural affection, (eſpecially if he ac- 


knowledges the child to be his,) inclining him to be 
regardful of the child's welfare; at leaſt more than can be 


reaſonably expected from pariſh officers. But then, to 


be allowed to take the child ſrom its mother, with whom 
the pariſh officers uſually and very properly leave it, whilft 


very young, is unnatural and cruel; and it is very rare, 
that the reputed father ingenuouſly owns himſelf to be the 


real father, But if the child is of age and ability to be an 


apprentice or ſervant, and the reputed father can find a 
proper maſter, it is fit that he ſhould have power to put 
out the child accordingly, or that his contribution to the 
pariſh from that time ſhould ceaſe. 3”, 

In the caſe of Richards and Samon againſt Hader, T, 
2 Cha. 2. this point came in queſtion, but the matter 
went off on an error in the proceedings; which was thus: 
Richards and Samon, being churchwardens, brought an 
action againſt Hodges, on his bond in the uſual form to 
indemnify the pariſh in the caſe of a baſtard child. The 


defendant pleaded Nor: dammificatus generally. The plain- 


tiffs replied, that neither the defendant nor any other, 
for the ſpace of one month after the making of the bond, 


did provide any maintenance for the child; by reaſon 


whereof, the pariſhioners, to prevent the ſaid child's 


5 periſhing by hunger and cold, were forced for all the time 


aforeſaid to pay, and have paid 4s. for the maintenance 


and nouriſhment of the ſaid child. To which the defend- 


ant rejoined, that he would have nouriſhed the ſaid child 
at his proper coſts and charges for all the time aforeſaid, 


and offered ſo to do, as well to the plaintiffs as to other 
_ the: pariſhioners, but they refuſed to PO him, and of 


their 
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their own wrong, and againſt the will of the defendant, 
put the ſaid child to nurſe, and paid the ſaid 4s. Upon 
which rejoinder, the plaintiffs demurred in law. And 
by the court, the rejoinder is not good, becaufe it is a 
departure from the firſt plea in bar; for the defendant in 


his plea ſays, that the pariſhioners were not damnified, 
and when the plaintiffs by their replication ſhew how 


they were damnified, there the defendant cannot rejoin. 


that this damnification was of their own wrong, as here 
he hath done, but he ought to have pleaded that at firſt 


in his plea in bar. And though it was urged for the 


defendant, that this was no damnification at all, becauſe 
it was the voluntary act of the pariſh to put the child to 
_ nurſe when the defendant himſelf offered to maintain it, 
and that they ought not to take advantage of their own 


wrong; yet it was not allowed: For the court held clearly, 


that the rejoinder was a departure; and for that reaſon, 
it was adjudged for the plaintiffs. 2 Saunders, 83. 

M. 21 Cha. 2, BurwelPs caſe. Two juſtices order 
the reputed father to pay fo much a week to the pariſh, 
until the child ſhould be 12 years of age. This was held 
by the court to be wrong; and the reaſon given was, 
becauſe the father might take 1t away when he pleaſed ; 
and therefore the order ought to have been, that he ſhould 
pay ſo long as the child ſhould be chargeable to the pariſh. 
1 Ventr. 48. 

E. 24 Cha. 2. Sherman's e An order was made, 
that the father ſhould pay ſo much a week, till the child 
ſhould be able to get its living by working. It was ſaid 
by Twi/den this order could not be good; for perhaps the 
father would take it away and maintain it himſelf, which 
he may do if he pleaſeth. 1 Yentr. 210. 


E. 11 Ann. ©, and Smith, Order to pay 18. a week. 


till the child is 8 years old. It was objected, that it 
ſhould be ſo long as the child is chargeable ; poſſibly he 


may gain a ſettlement; or a perſon may give him an 


eſtate; or the father may take him. By the court—This 
is only a remote poſſibility. As to the father's taking 


him, he ought to have done it at firſt; and by ſuffering 


the order to be made, it ſhall be deemed a refufal in 
law; beſides, he ſhall not then be ſuffered ; he may ſell 
him, or make away with him, as too often happens. 


Caf. of S. 64. 


T. 253.6: 4. Newland and Ofman. Debt upon a bond, 


with a condition to indemnify and fave harmleſs the 
pariſh of wa. from a baſtard child. Plea; that the de- 


fendant 
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fendant had maintained, ;\{upported, and nouriſhed the ſaid 
child to a certain day, that is to ſay, to the 27th of Oc- 


tober laſt, and that then he, offered to take the ſaid child 


to maintain, which they refuſed, and that if the church- 


wardens or any of them have been damnified, it is of 


their own wrong. Replication; that for three weeks from 


and after the ſaid 27th day of OSober, the defendant did 
not provide nouriſhment for the child; but failed, and by 
Treaſon thereof the plaintiffs, after the three weeks, ex- 
pended 3s. for the maintenance of the child, and ſo were 
damnified. Demurrer ; and joinder in demurrer: The 


queſtion of law is, Whether a putative father may take 


a baſtard child into his own cuſtody to maintain it, or 
whether the pariſh ſhall have the care of it. And the caſe 


in 2 Saund. 83. (a) was mentioned, wherein the court held 
this to be a good plea. 1 Vent. 48. (6) That the father 


may maintain the child himſelf. 1 Ventr. 210, (e) That 


the juſtices can only make an order to maintain, ſo long 
as the child ſhall be chargeable.— By Lee Ch. J. The 
right way is, to make the order, ſo long as the child ſhall 


be chargeable. It is not to be limited to any certain time. 


And the reaſon given in all theſe caſes is, that the father 
or mother may take it before the time. The intention 


of the ſtatute of Elizabeth was, to have a proviſion for 
the baſtard, and at the ſame time to indemnify pariſhes. 
And the law could never think of taking the care and 
education of children from their parents. Nor, could this 
enter into the mind of any judge. Nouriſhing and main- 
taining certainly anſwers education. It hath been 


objected, that the excule 1s collateral : I do not think ſo; 


for all the inhabitants are parties, and the overſeers are 


but truſtees for them. It ſeems a ſufficient excuſe ; and 


there is no anſwer on the part of the plaintiff to it. No 
objection has ever been thought of to pleas of this kind. 


 ——IWright J. in the cafe in Saunders —It ſeems to have 


been admitted, that if this had been pleaded in the firſt 


inſtance, it would have been good. I never did hear 
before, that the care of the child devolved upon the pariſh, 


where there was any other perſon to take care of it. 


They are obliged to maintain the child, where it is in 
danger of ſtarving. This court has conſtantly held, that 
the father has a right to take it away, by quaſhing the 
orders made in manner above mentioned. This is not a 
_ collateral excuſe; but ſuch an one as will ſave the 
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penalty. And I cannot ſee that the pariſh has any ſort of 


Denmſon J. The 
material objection taken to this plea is, Whether or no 


right or intereſt in the cbild.— 


the putative father of a baſtard child can by the law of 


England take his baſtard child from the pariſh, I never 


did hear this doubted before. And I think that the notion 
that he cannot, is not to be countenanced nor encouraged, 
The law does not ſuppoſe, that a man will not maintain 


his own child. It is ſaid, the next heir is not to be truſted 


with the guardianſhip. I am forry that it was ever in- 
troduced into the law of England. It is an injurious 
notion of the people of England. I will rather ſuppoſe, 


that the pariſh officers will be cruel to the child, than 


the father. All the caſes admit tacitly that the father 
hath ſuch a power. And ſome of them ſay ſo expreſsly. 
And I am very well ſatisfied that the law is ſo. Inhabit- 
ants, churchwardens, overſeers, are all the fame; and 


every part of the condition is anſwered. I have known 


this plea very often pleaded. And that caſe in Saunders 
is the rule, — Foſter J. I am not ſo clear in theſe points. 


J think the care of educating baſtard children, is not to be 


conſidered as a burden on the pariſh, but as a truſt; and 


chat it ſhould not be ſo eaſy for fathers to take them out 
of their care and cuſtody. The ſtatute is expreſs, that 


the juſtices ſhall order the father to contribute to the pa- 
riſh for the maintenance of the child. Tho? it is not to 
be ſuppoſed that fathers will deſtroy their baſtard children, 


yet they may look upon them as a burden and a ſhame, 


and therefore either neglect them, or put them into im- 
proper hands. The reſolutions and orders of juſtices of 
the peace have been grounded upon this; not for requir- 
ing ſecurity till the child came to a certain age, but be- 
cauſe the order intended the age too far. Therefore I am 
not ſo clear. The caſe in Saunders was only his own 
opinion. Judgment for the defendant, unleſs deſired 


to be argued again this term. (This was at the deſire of 


the plaintiffs counſel.) MS. | | 
And, in the caſe of Hulland againſt Malken and Briſ- 
tow, T. 33 & 24 G. 2. In the common pleas. (Which 


— 


was on a ſuit upon a bond for indemnifying the plaintiff 
from the charges of a baſtard child, but it went off upon 


an error in the pleadings.) The court ſaid, we need not 


in this caſe ſay, whether the father or the mother hath a 


right to have the child while under ſeven years of age. 


And by the L. Ch. J. Wilmet : I give no opinion, whether 


the father has any power over the child, who is aulliu, 
Vor. I. — | | R | | Feline 
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Aliut. Gretias ſays truly, the mother is the only certain 
parent. And an order of juſtices to remove the mother 
always removes the child. 2 "I 120. 
But in the caſe of K. v. Sober; E. 33 G. 3. A child 
of three years of age being brought up at the inſtance of 


its mother, on an habeas corpus, by the putative father, on 


whom an order of filiation had been made, and who had 


obtained the poſſeſſion of the child by fraud : —Burrough 


objected to the child being reſtored to the mother, on the 
ground that, as the child had been adjudged to be the 
child of Soper, he had a right to the cuſtody of it. But 
I.. Kenyon Ch. J. (ſtopping Garrew, c. contra) ſaid, that 
the putative father had no right to the cuſtody of the 
child; and it was accordingly reſtored to the mother, 
Durnf. and Eaſt, 5 V. 278. 

Upon the whole, there are two conſiderations, Shih 
ſeem to reduce the unlimited power in ſeveral of the afore- 
Taid caſes, of the reputed father taking the child when he 
pleaſes, into a very narrow compaſs. One 1s, that no- 


thing is more eſtabliſhed; than that a child ſhall not be 


taken from its mother, without her conſent, before it is 
ſeven years of age. The other is, That an order made 
by the juſtices, and confirmed at the ſeſſions, or not ap- 


pealed againſt, is binding upon the reputed father; and 
no other juſlices, in or out of ſeſſions, have power to in- 


termeddle: And fo it is laid down in one of the aforeſaid 
Caſes, that “ if the father take the child he muſt do it at 


lt; and by ſuffering the order to be made, it ſhall be 


te deemed a refuſal in law; and he ſhall not then be ſuf- 
66 fered, he May ſell it or make away with it, as too often 


Fe happens.” 5.” So that it ſhould ſecmupon theſe premiſes, 


that the time for the reputed father to infiſt upon taking 
the child cannot be until after it is feven years of age; 
nor even then, if an order has been made; and it is not to 
be ſuppoſed that the pariſh officers will forbear for ſeven 
_ years applying for an order, only to give the reputed father 
an opportunity to put in his claim. 

After all: Whatever exalted notions ſpeculative and 


humane perſons may entertain of the dignity of human 
nature, and the tenderneſs of parents towards their chil- 


dren, it ſeemeth that large abatements ought to be made in 


reſpect of that kind of parents here ſpoken of. In practice 
it is ſeldom, if ever, known, that a reputed father who 


applies to have the child taken off from the pariſh | into his 


own management, even fo much as pretends any advan- 
age to the child thereby, but merely his own intereſt, to 
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ſave charges. He does not want to have the child better 
provided for, but cheaper. If he ſhould offer any thing 
for the good of the child, whereby he himſelf would not 
receive any benefit, much more if attended with ſome ſmall 
additional expence to him, there is no doubt but the pariſh 
would be willing enough to accede to his propoſal. And 


it is well known in fact, that where the reputed father 


openly acknowledges the child, and is a man of ſome 
ſubitance, ſo as not to be likely to run away, the pariſh 
ſeldom gives him any diſturbance; or if they be applied 
to in behalf of the child, they are for the moſt part ready 
to join with him in any Teaſoriable accommodation. _ 

Such party ſo making default in not performing the ſaid 
order, to be committed] Until default ſhall be made, the 
| Juſtices have no power to commit, or to require ſureties for 

performance of the order, or for appearing at the ſeſſions. 
L. Raym. 858, 3 Salk, 66. 1 Barnardiſt. 261, 

And hereby a paſſage ke be left open to avoid the 
future payments, by the reputed father complying at pre- 
_ Tent, and afterwards running away. But the aforeſaid 
ſtatute of the 6 G. 2, c. 31. ſeemeth to have been intended 


to remedy this inconvenience z by which one or more 


Juſtices, cither before or after the birth, may commit him 
to the gaol or houſe of correction, unleſs he ſhall give 
ſecurity to indemnify the pariſh, or otherwiſe enter into 
recognizance to abide ſuch order or orders as ſhal! be 
made in purſuance of the act of the 18 El. 
To be committed to ward to the common gaol] In the afore- 
| Taid caſe of Villen Bent, the juſtices had committed her to 
the houſe of correction. It was objected that the ſtatute 


gives no power to do this; but the commitment, if any, 
ought to have been to the common gaol. But that was. 


held by the court to be well enough. For the ſtatute of 


the 7 F. c. 4. gives power to commit fuch lewd women. 
to the houſe of correction. And by the 6 G. c. 19. a 


general power 1s given, for ſmall offences, or for want of 
ſureties, to commit either to the gaol or houſe of correc- 
tion. Burr. Mansf. 1681. 

Except he ſhall put in ſufficient ſurety to perform the ſaid 
order] That is, by recognizance; which, if the order is 
diſobeyed, ſhall be forfeited, and eſtreated into the ex- 


chequer. But this makes nothing ſor the relief of the 


pariſh. And therefore it were better if ſuch recognizance, 


or other ſecurity, upon default, might be made aſſignable 


to the pariſh officers; or elſe, that the perſon not paying, 
as well as not giv ing ſecurity, might be committed till 
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. 


payment ſhould be made. Or if no ſecurity is given, i 
ſeemeth that the priſoner, diſobeying the order, may be 
indicted, fined, and impriſoned for the contempt. ———If 


the orders are removed into the king's bench, and there 
confirmed; the court, on non-performance, will grant an 
attachment. | 

It frequently 8 that the reputed father, by giv- 
ing bond to indemnify the pariſh, eſcapes paying any 


thing towards the maintenance of the child, unleſs the 


mother, with her child, will throw herſelf upon the 
pariſh, which ſometimes perhaps her ability will not per- 
mit, or otherwiſe ſhe diſdains to do. In ſuch caſe it hath 
been adviſed ſometimes, for the woman's father to bring 
an action againſt the man for ſpecial damage ſuſtained by 
the loſs of his daughter's ſervice; and a jury, according 
to circumſtances, will give reaſonable compenſation. 


That is, if ſhe be not emancipated from her father; or 


be, at the time, a part of her.father's family and i in his 


ſervice. As in the following caſes : 


. 6 G. 3. Peoſilethwaite and Parkes. This was an 


action of treſpaſs with force and arms, for an aſfault upon 
the plaintiff's daughter, and getting her with child: And 


the declaration concluded, whereby he loft her ſervice. It 


was tried at the aſſizes belore Mr. ;" Bathurſt, and a ver- 
dict given for the plaintiff, and 408. damages. A ſpecial 


caſe was ſtated, to this effect: The plaintiff's daughter 


being 23 years of age, hired herſelf to one Saul, as a ſer- 


vant; ; and went to live with Saul her maſter, nd ſerved 


him ſome time. During her ſervice, ſhe was gotten with 


child by the defendant; and becoming big with child, 


and unable thereby to perform her ſervice as the was uſed 

and ought to do, the was diſcharged by Saul her maſter, 
who paid her her wages in proportion to the ſervice ſhe 
had already done him; and the plaintiff her father re- 


ceived her, when no one elſe would, and lodged and 
boarded her in his houſe, She was there delivered of a 


| baſtard child; and the plaintiff, her ſather, maintained 


her in her lying-ia, at his own expence. The queſtion 


Which arole at the trial, and which was reſerved for the 


opinion of the court of king's bench, was, „Whether 


the plaintiff can maintain this action.“ In the argument 


of this cauſe two points were made, 1. Whether the father 

and daughter can be conſidered as maſter and ſervant. 

2. Whether her age makes any difference in the caſe, as 

the was upwards of 21, namely 23 years of age. Mr. 

Davenport, for the plaintiff, argued, That the action is 
| maintainable 
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maintainable by the father, upon the foot of being her 
maſter; as he has alledged, hereby he loft her ſervice. He 
agreed, that no action would lie, but by reaſon of the loſs 
of her ſervice. Here, a daughter goes out to ſervice, is 
gotten with child, diſcharged, and returned upon her 
father, helpleſs and unable, in that condition, to maintain 
Herſelf. He is obliged by law to maintain her; and did 
ſo from the neceſſity of the thing. Therefore, from the 
conſequential damage, an action is maintainable by her 
father, in whoſe houſe ſhe reſided: and where ſhe mult, in 


this caſe, be conſidered as a ſervant. And this caſe is not 


to be conſidered upon the foot of emancipation : Her 
being 23 years of age makes no difference. This young 
_ woman's maſter could not bring an action againſt this 
_ defendant; he had ſuſtained no damage, having diſcharged 


her as ſoon as ſhe became unſerviceable to him. No body 


but the father could ſue. And the damage is the ſame to 
him, whether ſhe be over or under 21.— 


The father's intereſt in the child, whatever it might have 
been during infancy, ceaſes at. the child's coming to the 
age of 21, Many injuries may þe done to a child, which 
are not the ſubjects of actions by the father. Indeed an 
action will lie be a father for taking away his ſon or his 
daughter, and there is a writ provided for him in the 


regiſter for that purpoſe. But no action will lie for de- 


bauching his daughter. If the father maintains the daughter 
in his own houſe, he is entitled to her fervice, and may 
maintain an aCtion for the loſs of her ſervice. But here, 
ſhe was hired out to ſervice in another man's houſe, If ſhe 

Had been under ape, and under her father's roof, I would 
agree that he had been entitled to an action as for the loſs 
of ſervice. No inſtance can be produced, no precedent 
of ſuch an action as this is. And the principle will not 
hold; becauſe it depends upon the loſs of ſervice, which 


was not the preſent caſe. —Upon the whole it appeared 


that the parties were poor. The court therefore pro- 


poſed a compromiſe ; which was accepted: namely, that 


all proceedings be ſtayed without colts on either ſide, L. 
Mansfield added, that it was not upon any doubt in point 


of law that he propoſed the compromiſe : meaning, as 
it ſeemeth, that he was clear that the action in this caſe 
would not lie. And upon that ſuppoſition, the reporter 


Hays he has ventured to report it, though it was not deter- 
mined Judicially and in form. However, he ſays, there 
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can be no doubt, but that the court were all of opinion, 
| that the action could not be maintained: And therefore, 
, i compaſion to the plaintiff, whoſe daughter had been 
inſured by the defendant, they wiſhed to ſave him from 
the payment of colts. Burr. Mansf. 1878. 
E. 96. 3. Tullidge and Wade. In the common pleas. 
An action of treſpaſs was brought againſt the defendant, 
for that he with force and arms made an aſſault upon the 
daughter and ſervant of the plaintiff, and got her with 
child, whereby he loſt the benefit of her ſervice for a 
certain ſpace of time, and was put to great charge and 
expence in her time of lying- in. The defendant pleaded 
not guilty. The cauſe was tried at the aſſizes before 
Mr. Juſtice Could, when the jury found a verdict for the 
plaintiff, and gave him 501. damages. It was moved for 
a new trial; and the motion was grounded upon an affida- 
vit tending to ſhew, that under the circumſtances of the 
caſe appearing at the trial, the damages were exceſſive; 
and alſo, that evidence was given at the trial, of a pro- 
miſe of marriage made by the defendant to the woman, 
which ought not to have been permitted, becauſe ſhe may 
have another ſort of action upon that promiſe. Where- 
upon Mr. Juſtice Gould made his report to the court: And 
after ſtating the declaration as above, he ſaid, that this 
daughter of the plaintiff was called as a witneſs at the 
trial, and ſwore, that the plaintiff her father was a malt- 
iter, and kept a public houſe; that ſhe was his ſervant, 
and was about 30 years of age; that the defendant was 
an exciſeman, made his addrefles to her as a lover, with 
an intention (as ſhe then thought) to marry her; that he 
was well received on that account by the plaintiff her father, 
and very civilly treated by him and his family, and often 
ſpent the evening with them : She alſo ſwore, that he pro- 
miſed her marriage, and got her with child. Her brother 
alſo was called, who depoſed, that the plaintiff was wholly 
deprived of his ſaid daughter's ſervice and aſſiſtance in 
his. buſineſs, and paid ſome money on account of her 
lying ! in. The counſel for the defendant, at the trial, 
objected to the evidence given, as to the promiſe of mar- 
riage. Upon which, ſhe offered to give the defendant a 
releaſe as to that promiſe; but the counſel for the defend- 
ant refuſed to accept thereof, Upon ſumming up the 
evidence to the jury, the judge told them (as he was 
pleaſed to fo) over and over again, that in giving damages 
in this action, they muſt not conſider the injury done to 
the woman as to the e of 3 but mult 5 
that 
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that matter quite out of the queſtion, becauſe ſhe might 
have her action for breach of that promiſe; that he 
thought the plaintiff her father was by nature bound to 
take care of her while ſhe laid-in, and that they ſhould 
conſider his expences on that account, as well as his loſs 


of his daughter's ſervice. Whereupon the jury gave 501. 


damages, with which the judge ſaid he was not at all 
diſſatisfied; and that he thought, if the jury had then 


conſidered the promiſe of marriage, they would have given 


fix times as much damages.—By the L. Ch. J. Milinot: 
Actions of this tort are brought for example's fake. 
And although the plaintiff's loſs in this caſe may not really 


amount to the value of twenty ſhillings, yet the jury have 


done right in giving liberal damages. And if the daughter 
brings another action againſt the defendant for the breach 
of promiſe of marriage, fo much the better: he ought to 


be puniſhed both ways. Her being of the age of 30, is 


nothing to mitigate damages, or I-flen the defendant's 


fault. And we will pay no regard to any affidavit read to 


us, the judge who tried the cauſe being ſatisfied with the 
verdicl, If much greater damages had been given, we 


ſhould not have been diffatisfied therewith, the plaintiff 


having received this inſult in his own houſe, where he had 
civilly received the defendant, and permitted him to make 


his addrefles to his daughter. — And the motion for a new 


trial was rejected, and the plaintiff had judgment by the 
whole court. 3 Wilſon 18. 


_ Alfo in the caſe of Weedon v. Timbrell, . . : 


was ſaid by the court, that however a parent may feel for the 
violation of his daughter's chaitity, it 1s clear that no 
action can be maintained, unleſs ſome evidence be given 
that the daughter nerformed ſome acts of ſervice for the 
father; very flight evidence indeed is ſufficient, but {till 
it is neceſſary to give ſome. Durnf. and Zaſt, FE 357. 


. The uſual approved form . 3 of filiation 
and maintenance is as follows: 


Weſtmorland. THE order if LP at K E. eſquires, 
two of his maje/ty's 7 uſtices of the peace 


in and for the * ud county, one whereof 1s of the quorum, aud 


both reſiding Lin, or] next unto the limits of the pariſh church 
 evithin the part iſh of - in the 2 county, made the 
day of in the = year = 


. bafturd 


concerning a (male) 
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bnftard child, lately born in the pariſh of — Gorge, of 
the body of A.M. finglewoman : | 

. hf it hath appeared unto us the ſaid Juſtices, as well 

upon the complaint of the churchwardens and overſeers of the 


poor of the ſaid pariſh of - as upon the oath of the ſaid 
A. M. that he the ſuid A. M. on the day of ——— 


| mw I/ paßt, was delivered of a (male) baſtard child at 


in the pariſh of in the ſaid county, and that 
the 108 baſtard child is naw chargeable to the ſaid pariſh of 
and likely ſo to continue; and farther that A. F. of 


A. F. hath 3 before us, in purſuance of oar ſummons 


fer that purpoſe, but hath not ſhewed any fufficient cauſe why 


be the faid A. F. ſhall nat be the reputed father 9 f the ſaid 

baftard child: [Or, And whereas it hath been duly proucd to 

us upon oath, that the ſaid A. F. hath been duly ſummoned to 
appear before us the ſaid puffices, to the end we might examine 
into the cauſe and circumſtance of the premiſes ; and whereas be 
the ſaid A. F. hath neglected to appear before us, according 10 
the ſaid ſummons :] Me therefore, upon examination of the cauſe 


and circumſtance of the premiſes, as well upon the auth of the 


faid A.M. as otherwiſe, do hereby adjudge him the | /aid A.F. 
zo be the reputed father of the ſaid baflard child. 


And thereupon we ao order, as well for the better relief of 
as for the ſuftentation and relief of 


the ſaid pariſh of 


the ſaid baſturd child, that the faid A. F. fhall and do forth- 
with, upon notice of 10+ our order, pay or cauſe to be paid to 


the ſ. id churchwardens and overſeers of the poor of the ſuid 


pariſh of or to ſome or one of them, the ſum of — 


for and towards the lying-in of the ſaid A. M. and the muin- 
tenance of the ſaid baſtard child, to the time of: making this 


our order. 


And aue do alſo hereby further order, that the ſaid A. F. 
ſhall likewiſe pay or cauſe to be paid to the churchwardens and 
overſeers of the poor of the ſaid pariſh of 
being, or to ſome or one of them, rhe ſum 0 
every week from this preſent time, for and towards the keeping, 
fuftentation, and maintenance of the ſaid baſtard child, for and 
during ſo long time as the faid ard child 1 be chargealt 
to the ſaid pariſh of - 
Aud we do further order, that the ſaid A.M. ſhall alſo pay 
or cauſe to be paid to the ſaid churchwardens and overſeers of 
the poor of the ſaid pariſh of 
fome or one of them, the ſum 0 weekly and every aveek, 
= long as the faid baſtard child Hall be N ta the ſaid 
13 e 


in the ſaid county, yeoman, did beget the faid baſtard 
child on the body of her the ſaid A. M. And whereas the ſaid 


= for the time 
weekly and 


Jer the time being, or to 
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far: ariſh of of ——— ii caſe ſhe ſhall not nurſe and take care of the \ 
£64 child herſelf. 4 
Given under our hands and ſeals the day and year firſt above 9 
auritten, | 


One whereof is of the quorum] Many orders formerly 
have been quaſhed, for want of ſetting forth that one of 
the juſtices was of the quorum; but now by the ſtatute of 

26 E. 2. c. 27. no order {hall be quaſhed for that defect only. 

Whereas it hath appeared unto us) K. and Beard. The Where ezo og 
examination of the woman mult be by two jullices, as more juſtices 
well as the ordering part: for the examination is a judi- 30 bas por 
cial act, and ought to be by both; and it is not enough at, they ought 

that one ſhould examine, and make report to the other; to be together, 
but if they are both preſent, and one only examine, it is 

well enough, for it is in fact the examination of both. 

'2 Salk. 47 8. 

90 in the caſe of Billinee againſt Prinn and Delabere 

eſqs. T. 15 G. 3. An action of treſpaſs and falſe im- 
riſonment was brought by the plaintiff for committing 
= to priſon for par», 69 to filiate a baſtard child. She 
was examined ſeverally, at ſeparate times (but in the ſame _ 
day) and in ſeparate places, by the two juſtices the de- 
fendants, and they ſeparately ſigned the warrant of com- 
mitment. On trial at the aſſizes, a verdict was given for 
the plaintiff, with 5 l. damages. It was moved for a new 
trial, and argued, that it was ſufficient under the ſtatute, 
if the two juſtices joined in and conſented to the commit- 
ment, but that they might examine and adjudge the matter, 
and fign the warrant, ſeparately. Unto which it was 
anſwered, that where two or more are required to do 
any act, they muſt meet together: Elſe what they reſolve 
on is the mind of individuals, not of the whole body. 

And this hath always been the doctrine with reſpect to 
Juſtices of the peace. By the court — This caſe is ſo clear, 
that it cannot bear an argument. There is no uſe in 
appointing two or more perſons to exerciſe judicial powers, 

_ unleſs they are to act together. Separate examinations 
| by different magiſtrates may produce different facts. On 
which then is the adjudication to praceed ? It is exceeding 
clear, that in caſe of an action thus brought to try the 
validity of the commitment, it cannot be ſupported by 

law. Black. Rep, 10177. 

As awvell upon the complaint of the churchwardens and. Compliint. 
over/ſeers] It hath been ſaid that an order made with- 
out the complaint pf the pariſh officers, is not good. 
Blackrrly 44+ . But 
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oath, 


The ſex to be 
fet forth. 


And the parith - 


were born. 


pariſh the child TIS bor 


Baſtards. 


But in the cafe of K. and Buckall, M. 3 G. 2. where it 
was objected, that the order did not appear to be made 
upon complaint of the pariſh; it was anſwered, that the 


ſtatute does not require that the pariſh ſhould complain, 


but gives the juſtices power to make ſuch order on the 
complaint of any other. And the order, as to that part, 
was confirmed. 1 Barnaredliſt. 261. 

As upon the oath of the faid A. M.] It ſeemeth, that the 
mother may be examined upon oath, concerning the 
reputed father, and of the time and other circumſtances; 
for that 1n this caſe, the matter, and the trial thereof, 
dependeth chiefly upon the examination and teſtimony of 
the mother. Dalt. c. 11. 5 

Was delivered of a (male) baſtard child] Hl. 8G. K. and 
Euglaud. An order was quaſhed, becauſe the ſex of the 
baſtard, or the name of it were not mentioned; only, a 
certain baſtard child born of the 0 5 of ſuch a woman. 
Str. 503. | 

A. in the ſaid pariſh of J M.-11 Ann. A. 
and Caſh. The order did not ſet forth has the child was 
born in the pariſh ; and by the ſtatute the juſtices cannot 
make an order to compel a man to contribute towards the 
maintenance of a baſtard child, but in caſe of that pariſh 
where the child was born: And quaſhed for this reaſon. 
Caf. of S. 59. Cald. Caſ. 173. ; - ; 

T. 7 G. K. and Butcher. Exception was taken to an 
order of baſtardy, that it did not appear the child was 
born in the pariſh to which the relief is ordered; for it 
ran; We two juſlices of the borough of Lime Regis, refeding 
zb in the limits where the par. iſh church is, within which 
which is only an averment, 
that the juſtices reſided in that pariſh where the child was 
born, but that might not be the ſame pariſh ordered to 


be relieved. And for this fault the order was quaſhed, 


Ss 437. - - „ | 
Z. 36. 13 1 Childers. On a rule to ſhew cauſe, 


why an order of two jultices for relief of a baſtard child, 


and an order of ſeſſions confirming the ſame, ſhould not 
be quaſhed ; it was objected, that it was not directly 
4 ec that the child was born in the pariſh (of Szap/e- 
hurſi), and yet the order requires the defendant to pay 
the lum of 155 to the churchwardens of that pariſh to 
reimburſe them. It was anſwered, that it doth ſufficiently 
appear in the order, that the child was born there; for it 
adjudges, that the detendant ſhould pay this ſum, for the 

charges 
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charges the pariſh of Staplehurſt were at upon account of 
the woman's |ying-m there. But the court ſaid, that the 
do not allow of in ferences to give the juſtices juriſdiction; 
and according quaſhed both the orders. 1 Barnardiſt. 326. 
E. 106. 2. K. und Greaves. The pariſh where the child 
is born, is ly to be indemniſied; and if the baſtard has 
acquired a ſet! Lemme at elſewhere, the father is then diſ- 
charged. N Bait, 
And in the 15 of K. v. Stanley, E. 22 C. 3. Objection 
was taken to au order of baſtardy, made upon one Thomas 
Stanley, adjuduuig him to be the reputed father of a baſ- 
tard child, On which order being removed by certiorari 
it appeared, that there was no adjudication that the child 
Was born in the pariſh charged with its maintenance, no- 
thing more being ſtated than that it was chargeable to 
the pariſh, and likely ſo to continue. By the court—Order 
quaſhed. Cald. Caf. 17 
Chargeable to the 2 pariſh] Order to provide for a Chargeable. 
baſtard child: Exception was taken, that the order doth | 
not ſet forth that he is chargeable to the pariſh, or likely 
to be ſo. And quaſhed by the court. Comb. 39. 
But in K. and Matthews, H. 8 V. Exception was taken, 
that the order doth not ſet forth that the child is likely to 
become chargeable. But this exception was over-ruled 
for that it is ſelf-evident that every baſtard child is likely 
to become chargeable. 2 Salk. 475 6. 
And further, that A. F. in the ſaid county, yeoman, Huſband being 
did beget the ſaid baſtard child] T. 2 G. 2. K. and Browne. oo POT | 
Upon an order of baſtardy it was ſtated, that the huſband Mr aun 3 
had been abſent fix years, and that during his abſence the 
defendant had carnal une vo edge of the wife, and therefore 
they adjudge him to be the putative ſather. But by the 
 court—This order muſt be quaſhed; for his lying with 
her is not a ſuſſicient reaſon to infer him the father of this 
child: and tho? the juſtices need not ſhew the grounds 
they go upon, yet if they do, and it appears no ſuthcient 
ground, their order will be bad. Str. 811. | | 
Aud whereas the ſaid A. F. hath appeared before us] In Whether the 
the caſe of K. v. Upton Gray, T. 23 G. 3. Walter Nation deere 
was adjudged to be the reputed father of a baſtard child ee * 
begotten on Sarah Arundall, which was chargeable to the reputed father, 
aid pariſh of Upton Gray, and was ordered to pay 18. 
weekly, &c. The ſeſſions on appeal quaſhed the order, it 
not appearing upon the face of the order, that the ſaid _ 
Sarah Arundall was examined in the preſence of the faid 
U alter Nation at the time of mak! ing the ſaid order. By 
| We Mans Meld, 
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L. Mansfield, and the court—The preſence of the putative 


Order muſt ad- 
judge the per ſon 
charged, to be 
the reputed 
father. 


father is not neceſſary before the juſtices out of the ſeſſions; 
and as the ſeſſions have ſtated this and no other to have been 
the foundation of their proceedings, we cannot preſume 
that they went upon any other. — Order of ſe{kons quaſhed, 
and the original order affirmed. Cald. Caf. 308. 

Do hereby adiudge] T. 4 Ann. 2, and Weſtan. The great 
objection which [tuck long with the court, was, that it 


was faid in the order, we the ſaid juſtices doth adjudge, 


inttead of de adjudge; and after the caſe had depended 
two terms, and been ſeveral times ſtirred, the court for 


that exception, the laſt day of the term, quaſhed the order. 


I. Raym. 1198. 


And afterwards, I. 4 Ann The ſame juſtices made 


another order with the very ſame fault in it, viz. doth 


adjudge; and upon a certiorari, that was quaſhed. L. 
Raym. 1198. 1 | 55 
Adjudge the faid A. F. to be the reputed father] E. 20 C. 2. 
K. and Pertaſſe. An order was quaſhed, becauſe there was 
no adjudication, that the perſon againſt whom the com- 


plaint was made, was the reputed father. 2 Sid. 363. 


H. 9 G. 2. K. and Fenkins, Motion to quaſh an order 
of two juſtices, whereby they adjudge, that ſuch a perſon 


is not the putative father of a baſtard- child, and therefore 


they diſcharge him; and the rather, becauſe in ſuch a 


caſe the pariſh cannot appeal, becauſe an appeal is only, 


when the party refuſes to give ſecurity to come to ſeſſions. 
And by the whole court, the two juſtices have no,ſuch 
authority : for their whole power depends on the ſtatute 


of 18 Eliz. and that is only to take order for puniſhment 


of the parties, and for relief of the pariſh, and this order 
is for neither the one nor the other. 2 Se. C. 161. 


Str. 1050. | 


A groſs ſum may 
be ordered for 
deftay ing ex- 
pences then 
incuned. 


How long ſuch 
payments ſhall 
eontinue. 


T he ſum of — for and towards the lying- in] M. 12 Ann. 
O: and Odam. Order for maintenance of a baſtard child, 


was excepted to, becauſe the defendant is upon fight of 


the order to pay 91. in groſs; and after that, ſo much 
weekly. And by the court—By the ſtatute the juſtices 
are to take order for relief of the pariſh, and keeping of 


the child, by payment of money weekly, or other ſuſ- 


tentation 3 and this may be only indemnifying the pariſh 
for money laid out before the reputed father was found. 
1 Salk. 124. 80 F; 


During ſo long time as the ſaid baflard child ſhall be charge- 


able] E. gIW. K. and Barebaker, An order to pay ſo much 


money by the week, till the child ſhall be fourteen — 
of - 


Baſtards. 
of age, was adjudged to be bad: for the juſtices bare no 
power but to indemnify the pariſh; and that is only to 
oblige him to maintain the child, as long as it is or may be 
chargeable. 1 Sal. 121. 2 Salk. 478. 

An order that the putative father ſhould pay ſo much a 
week, until it ſhould be able to get its living by working, 
Was quaſhed ; it ſhould have been for ſo long time as the 

child was chargeable to the pariſh. 1 Vent. 210. 

But in the caſe of K. and Street, M. 1 G. 2. An order 
of baſtardy was made, to pay ſo much weekly, till the 
child was nine years old, if .it ſhould ſo long live. And 
by the court, it is a good order, for we cannot intend it 
able to provide for itſelf ſooner. Str. 788. 

So in the caſe of K. and Buckall, M. 1 G.2. Excep- 
tion was taken, that the order appointed the ſum of 28. 
to be paid weekly, till the child ſnould come to the age 
of twelve years, without ſaying, if the child ſhall be fo 
long chargeable to the pariſh, It was anſwered, that in- 
deed the old authorities lay it down in general, that orders 
of baſtardy, as well as other orders relating to the poor, 


muſt be under the limitation mentioned; but the later 


authorities have been, that orders of baſtardy need not: and 
this, it was ſaid, is founded upon good reaſon; for there 
cannot be any reaſonable intendment, that baſtards, who 
have no kindred, will have proviſion from any body, till 
ſuch an age as is mentioned in the order. And of that 
opinion was the court, and confirmed the order as to that 
point. 1 Barnardiſi. 261. 
But then the child may be bound an 3 into 
another pariſh before that age; and having gained a ſet- 
tlement in ſuch other pariſh, the effect of the order ſhould 
then ceaſe. Thereſore it is beſt in this and all ſuch like 
caſes to hold to the ſtatute : and the ſtatute here only gives 


power to the juſtices 1 zake order for the relief of the pari 5 


1 the child {hall be born. 


In Brewr's caſe, T. 9 W. it was 3 the juſtices can- 
not order a ſum, for putting out the child an N 


Comb. 448. 


But in the a caſe of K. and Buckall, N. 3 83 


Where it was objected, that the order was for the reputed 
father to pay 41. to the overſeers for binding the child 

out apprentice, when it ſhould come to the age of 12 years; 
and did not ſay, if the child ſhall want it; ſo that though 
the child ſhould be provided for in any other way, the 
ſur muſt be {till paid to the overſeers: The objection was 


- Ovyers 
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over-· ruled by the court; and the order, as to that, held 
good. 1 Barnardiſt. 261. 

But it ſeemeth not neceſſary to incumber the order 
therewith; for it may be the ſame thing if the parith bind 
him out, ad pay the money; for until ſuch ſum ſhall be 
run off by the weekly payments, ſo long the child continues 
chargeable. 

BUT after all, fo far as theſe errors above rehearſed 
ſhall affect only the form of the order, and not the 
merits thereof, the ſame may be amended at the ſeſ- 
ſions; by the 5 G. 2. c. 19. before the appeal ſhall be 
proceeded upon, and then the court ſhall go upon the 


| merits. 


Nefen4ant per- 
foncliy to ap- 


V. Appeal againſt the order. 


By the aforeſaid ſtatute of the 18 El. c. 3. the mother 
or reputed father refuſing to perform the order of the two 
Juſtices, ſhall be committed, unleſs they ſhall put in ſuf- 


ficient ſurety to perform the ſaid order, or elfe perſonally to 


appear at the next general ſeffrons of the peace, to be holden in 


that county where ſuch order ſhall be taken; and alſo to abide 
ſuch order, as the ſaid juſſices, or the more part of them, then 


and there /oull take in that behalf (if they then and there fhall 


tale any); and that if at the ſuid ſeſſions, the ſaid juſtices ſhall 
tale no other order, then to abide and perform the order _ 
made, as is aboveſaid. 

Perſonally to appear] H. 8 . E. and Marthe rr. It was 
moved to quaſh an order for maintaining a baſtard child. 
It was anſwered, that no order relating to a baſtard child 


can be quaſhed, unleſs the reputed father be preſent in 


court. Unto which the court aſſented. But it appear- 


ing to be a hard caſe, a rule was made to ſhew cauſe, On 


What ſhall be 
deemed the next 
ſeſſions. 


ſhewing cauſe, it was quaſhed; but the court would not 


quaſh it, till the reputed father came into court. 2 Salk. 
Ris 5 


H. 33 G. 2. K. and Gilſon. It was moved to quaſh an 
order of baſtardy; ; which, being indefenſible, was accord- 
ingly done; the defendant entering into recognizance to 
abide the order of the ſeſſions below: which was the 


reaſon (the court ſaid) why a perſonal appearance of the 


defendant | was in theſe caſes always required. Black, 
Rep. 198. 
At the next general ſc ff ens] That is to fay, the next 


general ſeſſions after notice of ſuch order. 3 Keb. 551. 
| | Cen C1 ut 


* 
General ſeſſions) T. 10 VW. K. and Shaw. An order was 
made by two juſtices, adjudging Shaw to be the reputed 
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father of a baſtard, whereupon he appealed to the next 


uarter ſeſſions het notice; where the order of the two 
juſtices was diſcharged : And now it was moved to quaſh 


the order of ſeſſions, becauſe by the ftatute the appeal 


muſt be to the next general ſeſſions, and there might have 
been a general ſeſſions before the general quarter ſeſſions, 
as in London or Middleſex, where there are four general 
ſeſhons in the year, beſides the quarter ſeſſions. And 
quaſhed for this fault. 2 Sap. 482. 

But in the caſe of K. v. Chicheſter, M. 30 C. 3. An 
order was made by two juſtices on the 27th March 1789, 
adjudging James Lover to be the reputed father of a 
baſtard child; againſt which he appealed to the general 
quarter ſeſſions held on the 22d April, where it was 
quaſhed ; and no caſe was reſerved for the opinion of this 


court. But both the orders being now returned by cer- 


riorari; Erſpine moved to quaſh the order of ſeſſions, 
becauſe that court had no juriſdiction to hear the appeal, 
as a court of general ſeſſians might have intervened be- 
tween the 27th March and the 22d April. And he re- 


lied on the caſe of K. v. Shaw, as in point.— L. Kenyon | 
Ch. J. (ſtopping Mingay on the other fide) obſerved that 


the caſe cited did not appear to be one of the moſt authen- 


tic in Sa/ke/d's Reports. But it is a general rule that 
every intendment ſhall be made to ſupport an order of 


juſtices; and as it does not appear that the general quar- 
ter ſeſſions held on the 22d of Apri! were not the 


ſeſſions next following the 27th of March, we will not 


preſume it for the purpoſe of quaſhing the order of 
ſeſſions. Order of (cſhons affirmed. Durnf. and £ajt, 
V. 496. 
: To be holden in that county] It was moved to quaſh an 
order, for that it was at the ſeſſions of the peace in the 
county aforeſaid, and did not ſay for the county; but this 
was over-ruled, for that there is not ſo much ſtrictneſs re- 
quired in orders, as there is in indictments. 1 Ventr. 37. 
To which may be added alſo, that this is according to 
the words of the ſtatute. „ 


In that part of 
the county 
where made. 


In that county where ſuch order ſhall be taken] T. 15 C. 2. 


K. and Coyften. Reſolved, that this ſhall be intended 
of the next ſeſſions of that part of the county where it 
was made, and not at the next ſeſſions in any county at 
large; for that would be miſchievous in many counties, 
| | ER where 
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where there are ſeveral ſeſſions in diſtinct parts of de 


county. 1 Sid. 149, 


Order either 
quaſhed or con- 
tirmed upon the 
merits, is con- 
cluſive. 


have the keeping of it, and that the payment of the 28. 


To abide ſuch order as the ſaid juſlicer, or the more part of 
them, ſhall then and there take) M. 13 G. K. and Tenant. 
'The order of two juſtices being quaſhed upon the merits 
by the ſeſſions on an appeal, the defendant is thereby le- 
gally acquitted, and cannot be drawn in queſtion again 
or the ſame fact. L. Raym. 1423, 4. Str. 716. 


appeals to the next ſeſſions, and they alter or diſcharge 


(upon the merits), or confirm that order; no other ſeſſions 


can order any thing contrary thereto, for the order upon 


the appeal is final. Cro. Car. 350. 


T. 1 G. 2. K. and Arundell. Two juſtices make an 
order, that the defendant ſhall pay a ſum in groſs, and alſo 
28. a week fo long as the child ſhall be chargeable. The 


party appeals to the ſeſſions, who confirm the order. At 


a ſubſequent ſeſſions, the father of the baſtard deſired to 


a week ſhould ceaſe; which the ſecond ſeſſions ordered. 
Motion was made to quaſh this laſt order of ſeſſions, be- 


cauſe in this caſe they had no juriſdiction. And the court 
held, that the ſecond ſeſſions had no authority to order 
the ſubtraction of the 28. a week; and the order was 


Nut not if 
quaſhed for want 
of form. 


quaſhed, becaute it was made out of time (being three 

years after the appeal), and therefore the juſtices had no 

Juriſdiction. 1 Sz. C. 234. „„ 
But if the order be quaſhed for want of form, it is as no 


mY 


order at all; and therefore the juſtices may proceed de novo. 
Or the ſeſſions may amend the order before they proceed, 
as above ſet forth. | ; 


VI. Puniſhment of the mother and reputed father. 


By the 18 El. c. 3. Concerning baſtards being left to be 


Lept at the charges of the pariſh where born, to the great bur- 


den thereof, and to the evil example and encouragement of lewd 
life, it is enacted, that the 149 next juſtices ſhall take order 
therein, as well for the puniſbment of the mother and reputed 


father, as for the relief of the pariſh. 


term of one whole year ; and if ſhe ſhall eftſoons offend again, 


tin 


And by 7 F. c. 4. Every lewd woman which ſhall have 
any baſfard which may be chargeable to the pariſh, the juſtices 


of the peace ſhall commit (M. N. ) ſuch lewd woman to the houſe 
of correction, there to be puniſhed and ſet on work, during the 


If the two next juſtices make an order, and the party 


Baſtards, 
then to be committed to the ſaid houſe of correction as aforeſaid, 
and there to remain until ſhe can put in good ſureties for her 
good behaviour, not to offend ſo again. . 7. 

Baſtard which may be chargeable] It ſeemeth by theſe 
Words, that ſuch woman ſhall not be ſent to the houſe of 
correction, until after the child be born, and that it be 
living: for it muſt be ſuch a child as may be chargeable 
to the pariſh. Dalt. c. 11. 
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— ; 


Child muſt be 
living and 
chargeable, 


And if ſhe will diſcharge the pariſh of keeping the baſ- | 


tard, ſhe cannot be puniſhed by the ſtatute of ) J. 

But nevertheleſs the may be puniſhed (L. Coke ſays) by 
the ſtatute of 18 El. 2 Int. 733 

Which opinion ſeems juſtly queſtionable : for the pre- 


amble of the ſaid act of 18 EI. (as hath been rehearſed) 


ſeemeth to reſtrain the juriſdiction of the juſtices to the 


parents of ſuch baſtard children only as are 4% to be kept at 


the charges of the pariſh where born. 
Dye juſtices of the peace ſhall commit] It ſeemeth chat ſuch 
commitment ought to be by two juſtices at the leaſt; and 
by comparing the two ſtatutes together, it ſeemeth fitteſt 
for the two next juſtices authoriſed by the 18 K. Dali. 
& 1. 
Shall commit it ſuch leawd Sn} But ſuch puniſhment 
| ſhall not be until after the woman is delivered of her 


child; neither are the juſtices to meddle with a woman 
until the child be born, and ſhe ſtrong * Dalt. 


„ 
Alſo it wenne that ſuch baſtard child! is not to be ſent 
with the mother to the houſe of correQion, but rather that 


the child ſhould remain in the town where it was born, (or 


ſettled with the mother,) and there to be relieved by the 
work of the mother, or by relief from the reputed father; 
and yet the common opinion and practice 1s otherwiſe, viz. 
to ſend the child with the mother to the houſe of correc- 
tion; and this may alſo ſeem reaſonable, where the child 
ſucketh on the mother. Id. 


Commitment to 


be by 2 juſtices. 


Whether the 
child rnay be 
committed with 
the mother. 


But it ſeemeth much the beſt, to commit the mother 
only; and not the child, but leave it to her choice whether 


ſhe will take it with her; and it ſhe will not, then to ſend 


it to its lawful place of ſettlement. 

Offend again, then to be committed to the ſaid High of c core 
rection as aforeſaid] Which words do imply that the ſhall 
not be puniſhed as for a ſecond offence, unleſs the hath 


been committed to and puniſhed in the houſe of correc- 


tion for the firſt, 


n | 8 II. H.. 


Second offence, 
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| II. Mother or reputed father running away. 


Their property IW hereas the putative fathers and lewd mothers of baſlard 
| 160 £2 children run away out of the pariſh, and ſometimes out of the 


| | county, and leave the baſtard children upon the charge of the 
: pariſh where they are born, altho they have eſtates ſufficient to 
; diſcharge the pariſh ; it ſhall be Taaoful for the churchwardens 
| and overſcers of the poon of ſuch pariſh where any baſtard child 
ſpall be born, to take and ſeize (O) ſo much of the goods, and 
receive ſo much of the annual rents or profits of the lands of 
ſuch putative father or lewd mother, as ſhall be ordered by 
any two juſlices, towards the diſcharge of the pariſh, to be 
confirmed at the ſefſions, for the bringing up and providing 
for ſuch baſtard child: and thereupon the ſeſſions may make an 
order for the churchwardens or overfeers of the poor of ſuch 
pariſh, to diſpoſe of the goods by ſale or otherwiſe, or fo much 
f them for the purpoſes aforeſaid, as the court ſhall think fit, 
and to receive the rents and profits of the lands, or ſo much of 
them as fhall be ſo ordered by the ſeſſions. 13 & 14 C. 2. 
V | „ 
E. 2 Ann. Q,; and Chaſtey. Order to the churchwardens 
and overſeers, to ſeize of the putative father's goods, what 
they ſhould judge proper for ſecuring of the pariſh, quaſhed; 
for that it ſhould be, what the ju/fices think proper, and 
not what the churchwardens and overſcers think proper. 
L. Raym. 858. 


III. Murdering a baſtard child, 


Concealing the 1. By the 21 J. c. 27. F any woman be delivered of any 
death of a baſ- i ſue of her body, male or female, which being born alive, ſhould 
n. by the laws of this realm be a baſtard, and ſbe endeauour pri- | 
valely, either by drowning, or ſecret burying therecſ, or any other | 
avay, either by herſelf, or the procuring of others, fo to conceal 
Ihe death thereof, as that it may not come to light, whether it 
were born alive or not, but be concealed, ſhe ſhall ſuffer death 
as in caſe of murder, except ſhe can prove by one witneſs at leaſt, 
that the child was born dead. „„ 
And it hath been adjudged, that in order to convict a 
woman by force of this ſtatute, there is no need that the 
| indictment be drawn ſpecially, or conclude againſt the 
ES form of the ſtatute ; for the ſtatute doth not make a new 
| offence, but only makes ſuch concealment an undeniable 
evidence of murder. 2 av. 438. 


Alſo 


Baſtards. 


Aldo it hath been agreed, that where a woman appears 


to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proof that the 
child was born alive, or that there were any ſigns of hurt 
upon the body, but it ſhall be undeniably taken that the 
child was born alive, and murdered by the mother. 
2 Haw. 438. 5 ; | | 

But of late years, as this law ſeemeth to be ſomewhat 
ſevere, it hath been uſual, upon trials for this offence, to 
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require ſome ſort of preſumptive evidence that the child 
was born alive, before the öther conſtrained preſumption 


is admitted, that becauſe the death was concealed, there- 
fore it was killed by its parent. 4 Blackf. 198. 

* Aldo, it hath been adjudged, that where a woman lay in 
a chamber by herſelf, and went to bed without pain, and 
waked in the night, and knocked for help, but could get 


none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it till the following night, yet ſhe. 


was not within the ſtatute, becauſe ſhe knocked for help. 
2 Haw. 438. - 


Alfo, it hath been apreed, that if a woman confeſs her- 


ſelf with child beforehand, and afterwards be ſurprized 
and delivered, no body being with her, ſhe is not within 
the ſtatute, becauſe there was no intent of concealment, 
and therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or ſome other way, that the child was born 
alive. 1d. ES . | 

2. If a woman be with child, and any gives her a potion 
to deſtroy the child within her, and ſhe take it, and it 
Works ſo ſtrongly that it kills her, this is murder; for it 
was not given to cure her of a diſeaſe, but unlawfully to 


Giving a potion 
to cauſe abor- 
tion. 


deſtroy her child within her; and therefore he that gives 
her a potion to this end, muſt take the hazard, and if it 


kills the mother, it is murder. 1 H. H. 429, 30. 


If a woman be quick or great with child, if ſhe take, 


or another give her any potion to make an abortion, or if 
a man ſtrike her, whereby the child within her is killed, 
tho' it be a great crime, yet it is not murder nor man- 
ſlaughter by the law of England, becauſe it is not yet in 


rerum natura, nor can it legally be known, whether it 


were killed or not. 1 H. H. 433. | 
But if the child be born alive, and afterwards die of th 


* poiſon or bruiſes it received in the womb; it is murder in ſuch 
as adminiſtered or gave them. 1 Haw. 80. 4 black. 198. 


So if a man procure a woman with child to deſtroy her 
infant when born, and the child is born, and the woman 


= . — — 4 3 — 


260 


Baſtards. 


in purſuance of that procurement kill the infant; this is 


murder in the mother, and the procurer is acceſſary. 


H. H. 433. 


IX. Capacity of a baſtard as to inheritance. 


A baſtard can have no name of reputation as ſoon as he 
is born; but after he is born, and hath gained by time a 
name of reputation, he may purchaſe by his reputed name, 
to him and to his heirs; tho” ie can have no heirs but of | 


his body. 1 Int. 3. 6 Co.65. ” 


A baſtard is zerminus a quo; he is the firſt of his family, 
for he hath no relation of which the law takes any no- 
tice; but this muſt be underſtood as to civil purpoſes, 
for there is a relation as to moral Purpoſes, therefore he 
eannot marry his own mother, or ſiſter, or the like. 
3 Salk. 66. 

Conſideration of natural affection will not raiſe an 


uſe to a baſtard; for though there is natural affection 


between them, yet the raifing the uſe is a conſtitution of 
the law, and therefore the uſe ſhall never ariſe. Fenk. 27. 


Dyer, 374. 


If the iflue of a man who is a baſtard purchaſe land, 


and dies without iffue ; though the land cannot deſcend 


to any heir on the part of the father, yet to the heir 
on the part of the mother (being no baſtard) it may; 
fo if the baſtard was attainted: for the heirs of the part 


of the mother make not any Conveyance by the baſtard. 
| Noy, 159. | 


If a baſtard dies eBags; without wife or iſſue, the 


King is entitled to the perſonalty; and the ordinary of courte. 


grants adminiſtration to the patentee or grantee of the 
crown. 3 P. Will. 33. 2 Black. 305. 


A. Voluntary examination af a woman with child 


of a baſtard ;. by 6 G. 2. c. 31. 


Weſtmorland. u voluntary r of 4 M. of 
— in the ſaid county, ſinglemaman, 
taken on oath, before me - one of his 2 4 Alice of 
the peace in and for the 1 county, the 22 
ho faith, that ſhe is now with child, and that the ſaid 
child is likely to be born a ba/iard, and to be chargeable to 
the e par! 15 Ul — he Mod county, and that A. F. of 
722 


Baſtards. 
zi the ſaid county, weaver, is the father of the ſaid 
child. 
T he mark of 
Taken and ſigned the day and year + A.M. 
| above written, before me | 


J. P. 


Examination after the birth. 


Weſtmorland, HE examination of A. M. of ———— 

; in the ſaid county, finglewoman, taken 
ußon oath before me one of his maye/ty's juſtices of the 
peace in and for the ſaid county, this — day of 

MM bo faith, that on - the day of now 
laſt paſt, at ———— in the pariſh of —— —— 1n the county 
aforeſaid, ſbe the ſuid A. M. was delivered of a ( male ) baſs, 
tard child, and that the ſaid baſtard child is likely to become 
chargeable to the ſaid pariſh of ——— and that & F. of 
in the ſaid county, weaver, did get her awith child of the 
faid baſtard child. e | 


| 1 > The mark of 
Taken and ſigned the day and year + A.M. 
above ritten, / before me | 1 


N P. 


B. Warrant for apprehending the reputed father 
before the birth; on 6 G. 2. c. 31. 


Weſtmorland. To the conſtable of — 
JJ HEREAS A.M. of —— in the faid county, 


finglewoman, hath by her voluntary ex@mination taken 
in writing upon oath, before me one of his majeſty's f 
tices of the peace in and for the ſaid county, this preſent day de- 
clared herſelf to be with child, and that the ſaid child is likely 
to be born a baſtard, and to be chargeable to the pariſh of 
in ſbe fad county, and that A. F. of 7 
the ſaid county, weaver, is the father of the ſaid child : And 
_ aohereas O. P. one of the overſeers of the poor of the pariſh 
% aforeſaid, in order to indemnify the ſaid pariſh in 


the premiſes, hath applied to me to iſſue out my warrant for 


the apprehending of the ſaid A. F.; I do therefore hereby 
command you immediately to apprehend the ſaid A. F. and to 
bring him before me or ſome other of his majeſty's juſtices of 
the peace for the ſaid county, 8 find ſecurity to indemnify th? 
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aßen oath, before me 


Baſtards. 
ſaid pariſh of —— or elſe to find ſufficient ſurety for his ap- 


pearance at the next general quarter ſeſſions, Lor, next general 
ſeffions] of the peace to be holden for the ſaid county, and to 
abide and perform ſuch order or orders as ſhall be made, in pur- 


ſuance of an aft paſſed in the eighteenth year of the reign of ber 


late majeſty queen Elizabeth, concerning baſtards begotten and 
born out of lawful matrimony. Given under my hand and 


ſeal the —— day of, &c. hs 


The like after the birth, 
Weſtmorland, To the conſtable 4 
HERE AS A. M. of in the ſaid county, 


|  finglewoman, hath by her examination taken in aurit- 
ing. upon oath, before me ——— one of his majeſly's juſtices of 
the peacg in and for the ſaid county, declared that on the 
day ofg— 110 laſt paſt, at in the pariſh of 


in the c aforeſaid, ſhe the ſaid A. M. was delivered of a 


male) baſtard child, and that the ſaid baſtard child is likely 
zo become chargeable to the ſaid pariſh of and hath charged 
A. F. ff — in the ſaid county, weaver, with having 
gotten her awith child of the ſaid baſtard child: And whereas 
O. P. one of the over/eers of the poor [and ſo on, as in the 
foregoing precedent to the end. on: 


C. Commitment thereupon; by the 6 G. 2. c. 31, 


Jo the conſtable of — in the ſaid 

4 \ 1 county, and to the keeper of the houſe 

Weſtmorland. of correction [or, common gaol] at 
— in the ſaid county. 


voluntary examination taken in writing upon oath, 


* 


IL HEREAS A. M. of - ſinglewoman, in her 


the ——— day of ——— now 14ſt paſt, before me — 


one of his majeſty's juftices of the peace in and for the ſaid 


county, hath declared herſelf to be with child, and that the 


1 faid chil THY lely to ze born a baſiarg, and to be chargeable to 


- 


the faid pariſh of” and hath charged A. F. of _ 
gentleman, wvith having gatten her with child of the ſaid child: 
[Or, if it is after the birth then ſay, Whereas A.M. of 
| ſenglewoman, in her examination taken in writing 
one of bis majeſty juflces of the 


14 


and hath charged A. F. of 


Battards. 


peace in and for the ſaid county, hath declares that on the 


now laſt paſt, at in the pariſh 
in the county aforeſaid, ſhe the ſaid A. M. was de- 


9 


livered of a ( male ) baſtard child, and =o the ſaid baſtard 


child is likely to become chargeable to the ſaid pariſh of 
weaver, with having got- 
ten her with child of the ſaid baſtard child :]J And whereas 
the ſaid A. F. being now perſonally preſent before me, being 
brought by my warrant, upon application for that purpoſe to me 


made, by O. P. one of the overſerrs of the poor of the ſaid 


pariſh, hath refuſed to give ſecurity to indemnify the ſaid pa- 


riſh, and hath alſo refuſed to enter into a recognizance with 


ſufficient ſurety, upon condition to appear at the next general 
quarter ſeſſions Cor, next general ſeſſions} of the peace to be 


holden for the ſaid county, and to abide and perform ſuch or- 


der or orders as ſhall be made in purſuance of an af paſſed in 
the eighteenth year of the reign of her late majeſty queen Eliza- 


beth, concerning baſtards begotten and born out of lawful ma- 


rrimony: Theſe are therefore to command you the ſaid conſtable 
to take and convey the ſaid A. F. 10 the houſe of correction at 
| in the ſaid county, and to deliver him to the keeper 
2ber 2h, together with this warrant. And 1 do hereby command 


you the ſaid keeper of the ſaid houſe of correction, to receive 


the ſaid A. F. into your cuſtody in the faid houſe of correction, 
and him there ſafely to keep, until he ſpall give ſuch ſecurity, 
or enter into ſuch Los ag as aforeſaid, or be otherqwiſe 
lawfully delivered from thence. Given under my hand and ſeal 
. day of, be. | 


D. Bond to indemnify the pariſh, 


XN. 0 . e by theſe preſents that we A. F. of s 
gentleman, and A, S. 


in the county of 
of yeoman, are held and farmly bound unto 
churchwardens, and overſeers of the poor of the pariſh 


of in the Jus county ¶ in truſt for the pariſhioners of 


the ſaid pariſh in -—— pounds of good and lawful money of 


or their certain 
attorney, their executors, adminiſirators, or aff gu. To which. 


Great Britain, 70 be paid to the ſaid 


payment awell and truly to be made, ave bind ourſelves, and 
each of us, jointly and ſeverally, and our and each and every 


of our heirs, executors, and adminiſtrators, firmly by theſe pre- 


fent ; Sealed with our ſeals, and dated the day of 
in the year of the reign of our ſovereign 
herd George the third, of Great e F rance, and Ire- 


84 land 
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land Ling, defender of the faith, and ſo forth, and in the year 


tion, taken in writing and upon oath before 


 majeſly's juſtices of the peace in and for the ſaid county of 


5. 54 3 
. 4 * 11 LA 
e 
A, 


Baſtards, 


of our Lord 

The condition of this obligation i is ſuch, that whereas A. M. 
finglewoman, hath in and by her voluntary examina- 
one of his 


of 


——— declared that ſhe is with child, and that the faid child 
is likely to be born a baſtard, and to be chargeable to the ſaid 
pariſh o and that the above-bounden A. F. is the fa- 


ther of the ſaid child; [If it is after the birth, then ſay, 


that whereas A. M. of —— finglewoman, in ber ene 
tion taken in writing upon oath, before one of his ma- 
jefty's / 1 of the peace in and for the ſaid county, hath 
declared, that on the day of - now laſt paſt, at 
in the pariſh of in the county afareſaid, ſhe 
the ſaid A. M. was delivered of a ( male ) baſtard child, and 
that the ſaid baſtard child is likely to become chargeable to the 
ſaid pariſh of ——— and hath charged the abovebound A. F. 
2017 having gotten her with child of the ſaid baflard child ;] 
Tf therefore the ſaid A. F. and A. S. or either of them, their 


or either of their heirs, executors, or adminiſtrators, do and 


ſhall from time to time, and at all times hereafter, fully and 
clearly indemnify and ſave harmleſs, as well the above named 


 churchwardens and overſeers of the poor of the ſaid pariſh of 


and their ſucceſſors for the time being, as alſo all and 


fengular the other pariſhioners and inhabitants of the ſaid pariſh 
of avhich now are, or hereafter ſhall be for the time 
being, of and from all manner of cofts, taxes, rates, afſeſſ< 
ments, and charges whatſoever, for on by reaſon of the birth, 
education, and maintenance of the ſaid child, and of and fron 


all actions, ſuits, troubles and other charges ad demands hate 


ſoever, touching or concerning the ſame, then this preſent ob- 
gation to be void, ctheray iſe of force. 


A. F. 
Signed, Goalie; and delivered (having been A. 8. 
firſt duly ſlamped) i in the preſence of 
A. W. 
B. W. 


E. Recognizance for the reputed father to appear 


at the ſeſſions, and to abide ſuch order as mall 
be made; on 6 G. 2. c. 31. 


Weltmorland. BE E it remembered, that on T — day of 


— in the — hear of the reign of 
ur lord George the third, of Great Britain, France, and 


Ireland 


5 of force. | 


Baſtards. 

Ireland king, defender of the faith, and ſo forth, A. F. of —— 
in the county aforeſaid labourer, and A. S. 0 in the 
county aforeſaid yeoman, perſonally came * me J. P. eſquire 
one of the juſtices of our ſaid lord the king, afſigned to keep the 
peace in the ſaid county, and acknowledged themſelves to owe 
to our faid lord the king; that is to ſay, the ſaid A. F. 
the ſum of and the ſaid A. S. the ſum of 


| of good and lawful money of Great Britain, to be made and 


levied of their goods and coattels, lands and tenements reſpec- 
tively to the uſe of our ſaid lord the king, his heirs and ſur- 
alles, if the ſaid A. F. nd make de efault i in the condition Uttn 
der written. 
Whereas A.M. of — | nglewoman, hath in and by 
ber voluntary examination, "laden in writing and upon oath, be- 
fore -—— —- one of his mage s juſtices of the peace in and for 
the ſaid county of ——— declared that ſbe is with child, and 
that the ſaid child is likely to be born a bajtard, and to be charges 
able to the ſaid pariſh of and that the orders 
A. F. ir the father of the ſaid child; [If it is after the birth, 
then ſay, Whereas A. M. of — finglewoman, in and ty 
ber examination taken in writing upon oath before me 
one of his majeſly's juſtices of the peace in and for 2 faid 
county, hath declared that on the day of 
paſt, at in the pariſh of in the county afore= 


aid, ſhe the ſaid A. M. was delivered of a (male ) baſtard 


child, and that the ſaid fs child is likely to become charge- 
able to the 2 pariſh of and hath charged the above- 
bound A. F. with having edtten ber with child of the ſaid baſ- 


tard child :} The condi of this recognizance is ſuch, that if 


the above-bound A. F. do and ſball appear at the next general 

quarter ſeſſions [or, the next general ſeſſions] of the peace to be 
bolder for the ſaid county, and ſhall abide and perform ſuch or- 
der or orders as ſhall be made in purſuance of an act paſſed in 


the eighteenth year of the reign of her late majeſly queen Kli- 


zabeth, FRY baſtards begotten and born out of lawful 
matrimony, then this recognizance to be void, otherawiſe 


dealt before 25 


now laſt 


5 2 42 — — 9 af I- 2 
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Baſtards. 


F. Summons of the overſeers to ſhew cauſe why 
the reputed father ſhould not be diſcharged out 
of priſon, where no order hath been made within 
ſix weeks after the birth of the child (2). 


in the faid 


Weſtmortan d. To the conſtable of 
county, 


JJ EREAS application hath been made unto me J. P. 
eſquire, one of his majeſty's juſtices of the peace in and fon 


the ſaid county, by A. F. now a priſoner in the houſe of correc- 


tion at — — in the ſaid county; being charged by A. M. of 
ii the ſaid county, fnglewoman, in and by her volun- 
tary examination taken in writing upon oath, the —— — day 


o now laſt paſt, before me, with being the Father of 


a child, with which ſhe declared herſelf te be then pregnant, 


and that the ſaid child was likely to be born a baſtard, and to 


| be chargeable to the ſaid pariſ of —— : And whereas the 
faid A. F. was on the 

brought before me, by virtue of my warrant, upon application 
for that purpoſe to me made by O. P. one of the overſeers of 


— day of — 


8 laft paſt 


the poor of the ſaid pariſh, did then refuſe to give ſecurity to 
indemnify tbe ſaid pariſh, and alſo refuſed to enter into recog- 
nizance with ſufficient ſurety upon condition, to appear at the 
next general quarter ſeſſions Cor next general ſeſſions] of the 
peace to be holden for the ſaid county, to abide and perform ſuch 


erder or orders as ſhould be made, in purſuance of an aft made 


in the eighteenth year of the reign of her late majeſly queen 


Elizabeth, concerning baſtards begotten and born out of lawful 
matrimony : And whereas he the ſaid A. F. was on the 
day of — by me committed to the houſe of correction [or 
23 at — efereſaid, in purſuance of the flatute in that 
saſe made and provided. And whereas the ſaid A. F. doth 
alledge, that it is more than fix weeks fince the ſaid A. M. was 


| a of the ſaid baſtard child, and that no order hath been 
made in purſuance of the ſaid act of the eighteenth year of her 


 faid late majeſty queen Elizabeth: Theſe are therefore to re- 
guire you the ſaid conflable to ſummon the overſeers 5 the poor 


of the ſaid pariſh e — to appear before me at — in 
the faid county, on —— — the —— = day of - next, 


at the hour of in the noon of the fame day, to ſhew 
cauſe wy the id. A. F. ſhould not be di Naber ra ay his im- 


ERR — 


(a) A form of the complaint or application may be eaſily 
made out from the ſummons, 


priſonmeni 


Baſtards. 5 
priſonment in the ſaid houſe of correction Cor gaol?, as directad 
by the act of parliament for that purpoſe : And be you then 
there to certify what you ſhall have done in the execution hereof. 
Herein fail you not. Given under my hand and ſeal the =— 


day of — . 5 
G. Liberate thereupon. 


. A 


1 — 
* 


7. P. eſquire one of the juſtices of our 
lord the king aſſigned to keep the peace 


Weſtmorland. J in the ſaid county, To the keeper of the 
| *| houſe of correction at — in the ſaid 
county. | 


I HEREA 8 A. M. of ——— in the ſaid county, 
fenglewoman, in and by her voluntary examination taken 
in writing upon oath, the day of --— —- now laſt paſt, 
before me the juſtice aforeſaid, declared herſelf to be auith child, 
and that the ſaid child was likely to be born a baſtard, and to be 
chargeable to the pariſh of — in the ſaid county, and that 
A. F. of — in the ſaid county, huſbandman, did get her 
with child of the ſaid baſtard child. And whereas the ſaid 
A. F. now in your cuſtody in your ſaid houſe of correction, in 
purſuance of my warrant of commitment for that purpoſe, hath 
applied to me to be diſcharged from his umpriſoument : And 
 avhereas O. P. one of the overſeers of the poor of the ſaid pariſh, 
hath this day appeared before me, having been duly ſummoned 
for that purpoſe, but hath not fhewn any cauſe why the ſaid 
A. F. fhould not be diſcharged as the ſtatute in that caſe directe: 
[Or, if no overſeer appear, ſay, And whereas it hath been duly 
proved upon the oath of A. C. conſtable of , that the 
overſeers of the poor of the ſaid pariſh of were duly 
ſummoned to fhew cauſe why the ſaid A. F. ſhould not be 
diſcharged from his impriſonment as the ſtatute in that behalf 
girefs ; but that all of the {aid overſeers have neglected to appear 
before me at the time and place appointed by my ſummons :] 
And it appearing unto me on the oath of A.W.o 
that it is now more than fix weeks ſince the ſaid A. M. was 
delivered of the ſaid baſtard child ; and alſo that no order hath 
been made in purſuance of the ſaid act of the eighteenth year of 
ber ſaid late majeſty queen Eliſabeth : Theſe are therefore in 
his ſaid majgſty s name to authorize and require you the ſaid 
keeper of the ſaid hauſe correction, to forbear to detain the 
ſaid A. F. any longer in your cuſtody, and to releaſe him from 
thence, and ſuffer him to go at large, provided he be not 
detained in your cuſtody for any other cauſe. Given under my 


Baſtards. 


II. Warrant of the two next juſtices, for the mo- 

ther, with a ſummons for the reputed father, to 

make the order of filiation and maintenance; on 
the 18 El. c. 3. 


Weſtmorland. Jo the conſtable of — 


JJ) 77 EREASin rformation hath been made unto uu 
two of his majeſiy's juſtices of the peace in and for the 
ſaid county, one whereof is of the quorum, and both of us refiding 
in [or next unto) the limits of the pariſh church within the 
pariſh of in the ſaid county, as well upon the complaint of 
2 churchwardens and overſeers of the poor of the ſaid pariſh, 
as on the oath of A.M. of ————— fimglewoman, that 
on the nn day of - laſt paſt, ſbe the ſaid A.M. 
2vas delivered of a [male] boftard child at ——— in the ſaid 
pariſh, and that A. F. of in the ſaid county, taylor, 
1s the father of the ſaid baſtard child, and that the ſaid baſtard 
child is now living, and chargeadle Cor, likely to become 
chargeable] to the ſaid pariſh of — : Theſe are therefore to 
command ER to bring the ſaid A. M. be efore 15 at the houſe 
in —— i the faid county, on the day 
at the hour of in the afternoon of the 
Jude FER to be by us further examined, touching the premiſes ; 
and that you give notice thereof, unto the ſaid A. F. that 
he may likewiſe be at the time and place aforeſaid, to make his 
lawful defence: To the end that upon the examination of the 
. cauſe and circumſtance, we may take ſuch order therein, as to 
right doth appertain. And what you ſhall do in the Pere pe 
hereof, you are to make known unto us at the time and place 
aforeſaid. Given under c our hands and ſeals, 2 — day 


Y Kc. 


I. The order of Feindt and maintenance is inferted 
5 before, 1 in the body of the title. 


K. Commitment for not obeying the order of 
filiation ; on 18 El, c. 3. 


3 To the conſtable of in the ſaid 
Weſtmorland. 4 county, and to the keeper of the com- 
„„ 0 0 GRor At + in the ſaid county. 


HE REA by an order * the hands and feals of us 


J. P. and K. 55 teuo of his majgſty'a Juſtices of the peace 
in 


* 


* 
# 1 
4 
7 
i 
14 
«{Y 
1 
. 
183 
17 
* 
BY; 
4 
19 
1 
* 
1 
Fr 
„ 4 = 
14 
. 
73 
> 
$ 
2 
> 
. 
* 
4 
id 
& Wl 
7 
1 * 
3 
U 
5 5 
+ 
9 
1 
. 
% 
it 
2. 
195 
* k 
49 
5 
7 FO 
$5 
Þ 
_ 
«4 4 £ 
5 
TI: 
1 
4 
þ 
: 
it 
kJ 
* 
. 1 
TA 
* 
* * 
8 
* 
* 
BY 
3 
"£3 
} 
Loh 
177 75 
"1 
41 
bas 
7 
Vos 
a 9 
A 
* 0 
101 
1 
a 7 
. 
Xa 
7 
oy 
4, 
A 
"428 
* 
i 
ol 
: 2 
28 
1 
44 
RY 
2 2 
15 
N 
— 
1 
1799 
1 
* 
4 o 
. 


Baſtards. 


in and for the ſaid county, and both of us reſiding in Lor next 


unto] the limits of the pariſh church within the pariſh of —— 


in the ſaid county, one whereof is of the quorum, A. F. of —— 


in the ſaid county, huſtandman, is adjudged to be the reputed. 


father of a male baſtard child lately Fans of the body of A. M. 
E* fenglewoman, at in the ſaid pariſh of 
And whereas it auas in and by fuch order ordered here 
inſert the ſubſtance of the order]: And whereas it appears 
fo us the ſaid juſtices, on the oath of O. P. of , that the ſaid 
A. F. had due notice of the ſaid order, a true copy thereof in 
_ #oriting having been perſonally delivered to him the ſaid A. F. 
on — — the day of — 
O. P. And whereas the ſaid A. F. bath not obſerved nor 
performed the faid order : Theſe are therefore to charge and 
command you the ſaid conſtable, forthzuith to apprehend the ſaid 
A. F. and him ſafely to convey to the common gaol at 
in the ſaid county, and there deliver him to the keeper ther cof, 


together with this precept. And we do hereby alſo command you 


the ſaid keeper of the ſaid common gael, to receive the ſaid 
A. F. into your cuſtody in the faid common gaol, and him there 
ſafely to keep, except he ſhall put in ſufficient ſurety to perform 
the ſaid order, or elſe enter into a recognizance perſonally to 
appear at the next general quarter ſeſſions of the peaee to be Holden 
in and for the ſaid county, and alſo to abide ſuch order as ſhall 


be then made by the court, concerning the ſaid baſtard child, if 


any ſuch order fhall be then made; and if not, then to do an 
perform the order already made in the premiſes as aforeſaid, 
Grven under our ' hands and feals the day of —_ 


L. Condiion of a recognizance to appear at the 


next ſeſſions, after the order not performed on 


the 18 El. c. 3. 


77 ERE AS by « an order under the hands and ſeal of” 


Us 


tuo of his majeſty's Juflices of the peace for 


the ſaid county, one whereof 1s of the quorum, and both of us 
_ rehding in [or next ne] the limits of the pariſh church within 


We pariſh of in the ſaid county, A. F. of —— in the 
ſaid county, taylor, is adjudged to be the reputed father of a 
baſtard child lately born of the body of A.M. of fingle= 
woman, at in the ſaid pari 2 of — Cand then ſet 
forth what was ordered therein further] : And whereas the 


faid A.F. hath not obſerved nor performed the ſaid order: 


The condition therefore of this recognizance is ſuch, that if the 
above-bound A. F. ſpall obſerve and ba th ſaid order, or 


hall 


laſt paſt, by the ſaid 
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peace within the 4 county ; To the conſtable of 
| ſaid county, and to the keeper of the 0 s 


' Baſtards, 


Fall Perſonally appear at the next general ſeſſions of the peacts 
to be holden in and for the ſaid county, and ſhall then and 
there abide ſuch order as ſhall be then made by the court, 
concerning the ſaid baſtard child, if any ſuch order ſhall be then 
made, and if no ſuch order fall be then made or taken by 
the ſaid court, if the ſaid A. F. do and ſhall perform the 


erder already by us made as aforeſaid ; then this recognizance 


fo be void. 


M. Warrant to apprehend the mother of a baſtard 
child, in order to her being ſent to the houſe of 
correction. 


Weſtmorlan 1 i the conſtable of in the ſaid 
county. 


Form as A. J. of — 1 the ſaid county, 
yeoman, hath this day made oath before us J. P. and 
KP; e 4200 of his majeſty's juſtices of the peace in and 


for the ſaid county, that A. M. late of in the ſad 
county, ſi nglewomany on the —— day of — loft paſt, was 
N of a - baſtard child af in the pariſh of 


in the ſaid county, and that the faid baſtard child i wo 
now living and chargeable to the ſaid pariſh of 


Theſe are therefore to command you in his majeſly's name fo 


apprehend and bring before us the faid A. M. to anſwer the 


premiſes, and to be further dealt withal according to law. 


Herein fail 2 not. Given under our hand; and ſeals, the 
— ay Y 


N. Commitment thereupon. 


Weſtmorland, P. and K. P. eſquires, two of the juice 
J * of our lord the king affigned to keep the 
in the 


of correction at 
in the ſaid county, Theſe are to command you the ſaid conflable 
mn his ſaid majgſtys name, forthwith to convey and deliver into 
the cuſtody of the ſaid keeper of the ſaid houſe of correction, the 
body of A. M. late of in the ſaid county, /; Jinglewoman, 
Harged before us upon the oath of A.W, of in the ſaid 
county, yeoman, with having been delivered of a (male) boftard 
child on the day off now laſt paſt, at in the 
pariſh of in the ſaid county, which ſaid boftard child 
ic now living and chargeable to the ſaid pariſh o 


And you the * leper are bereby required to receive the faid 


A. M. | 


Baſtards. 


A. M. into your cuſtody in the ſaid houſe correction, and her 
there to puniſh and ſet on work, during the term of one whole 
year, accordmg to the form of the flatute in that cafe made and 


provided. Herein fail you not. Given under our hands and 


\ 


feals, the. = day , —. 


O. Order to ſeize the goods, or the annual profit 


of lands, of the father or mother of baſtard 


children, who ſhall run away and leave them 
upon the charge of the pariſh where born ; on 
13 & 14 C. . 6 12. 


e Iv ie chnrchwirdens and overſeers of 
Weſtmorland. the poor of the pariſh of 


the ſaid county. 


Jp HEREAS A. C. and B. C. churchwardens, and A. O. 
and B. O. overſeers of the poor of the pariſb of — 


in the ſaid county, have made complaint unto us J. P. and K. P. 


to of his majeſty's juſtices of the peace in and for the ſaid 
county, one whereof is of the quorum, that A. F. late of the 
faid pariſh of ——— hath run away out of the ſaid pariſh, 
and that the place of his abode is not known; and that the ſaid 
A. F. hath left his male baſtard child, aged — years, 


end born within the ſaid pariſh of 


ave the ſaid juſtices, having duly examined into the cauſe and 
circumſtance of the ſaid complaint, as well upon oath, as 
_ etheraviſe, it doth appear unto us, and we do adjudge that the 


faid complaint is true; and we do alſo adjudge him the faid 
A. F. to be the reputed father of the ſaid baſtard child. T heſe 


are therefore in his majeſty's name, to authorize you the ſaid 


churchwardens and cverſcers of the poor of the ſaid pariſh, to 
take and ſeize ſo much of the goods and chattels, and to receive 
fo much of the annual rents and profits of the lands of the faid 

A. F. as ſhall amount to the ſum of , which we do 


hereby appoint and order you to receive towards the diſcharge 
of the ſaid pariſh, and for the bringing up and providing for 


the ſaid baſtard child ; and you are hereby required to attend 


at the next general quarter ſeſſions of the peace to be holden in 


| and for the ſaid county, in order that this preſent order may be 
then and there confirmed, according to the form of the ſtatute 


in that caſe made and provided. Given under our hands and 
feals the 9 day of — . 
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in 


upon the charge of 
the ſaid pariſh, although the ſaid A. F. hath an ęſlate ſufficient 
to diſcharge ſuch pariſh from the charge thereof: And whereas 
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Battery. See Aſſault, 
Bawdy-houſes. See Lewdneſs- 
Beer. See Extiſe. 
Behaviour. See Surety. 


— 


a _ N . 33 " ——_—_— — 4 —_ 


Bent. 


Wurkzas on che north-weſt coaſts of England, 
and eſpecially in the county of Lancaſter, the ſea 
is bounded, and the lands are prevented from being 
overflowed, by large hills, the ſand of which is ſo looſe, 
that in dry weather it is thrown by the winds on the ad- 
Jacent lands, to the damage thereof, and the danger of 
the inhabitants, who are expoſed thereby to the inunda- 
tion of the ſea; to prevent which, the land-owners are ar 


great charges, annually to plant and maintain a ſort ef 


ruſh or ſhrub called farr or bent; but many diſorderly , 
perſons pluck up and carry away the ſame, to make mats 
and bruſhes : Therefore if any perſon, without conſent of 
the owner, ſhall cut, pull up, or carry away any ſtarr or 


bent planted or ſet on the ſaid hills on the north-weſt coaſts 


of England, on complaint thereof on oath to one juſtice, 
the offender ſhall be ſummoned, and on default of appear- 


ing, the juſtice ſhall iſſue his warrant to apprehend and 
bring him before him; and being convicted on oath of one 


witneſs, or end he ſhall forfeit 208. half to the in- 
former and half to the owner of the bent, by diſtreſs; 
and for want of ſufficient diſtreſs, to be ſent to the houſe 
of correction for three months, to be kept to hard labour; 
and for a fecond offence, to be committed to the houſe of 
correction for one year, to be whipt and kept to hard la- 
bour... 15 G. 2. , 33. ½ 6 
And if any ſtarr or bent ſhall be found within five miles 
of the ſaid ſand hills, the perſons convicted of having the 


ſame in cuſtody ſhall forfeit 20 8. in like manner, and for 


want of ſufficient diſtreſs ſhall ſuffer three months impri- 
ſonment, and hard labour in the houſe of correction. 


. 


But this ſhall not reſtrain any perſons from the exerciſe 
of any ancient preſcriptive right, to cut ſtarr or bent on 
the ſea-coaſts in the county of Cumberland. Id. /. 8. 


a * 


Bigamp. 


AS bigamy in our law ſeems for the moſt part to be uſed 


to ſignify the having of two wives ſucceſſively one 
after the other, I ſhall take the liberty to transfer the of- 
fence which is commonly treated of under this title unto 
the title Polygamp, which ſignifies more properly the 
having two or more wives or huſbands at the ſame time. 


Bills of Exchange. See Promiſſorp Notes. 
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Black act, 


N order to avoid repeating the ſame regulations ſo many 
times over, as the offences here under mentioned are 
treated of under their reſpective titles in the different parts 


2» — —— _— * * 


of this book; it is thought proper to inſert here at large 


the whole law relating to them all together, and to refer 

from thence to this title for the knowledge of the ſeveral 

particulars, _ 5 55 
By the 9 G. c. 22. (commonly called the Waltham 


black act, occaſioned by the enormities committed in 


Waltham Foreſt, near South Waltham in Hampſhire, by 


perſons-in diſguiſe, or with their faces blacked ), which a&- 


is required to be read at every ſeſſions and leet; and by 


the 6 G. 2. c. 37. and the 10 G. 2. c. 32. which by ſeve- 1 
ral continuances were in force till Sept. 1, 1757, Ec. and 


finally by the 31 G. 2. c. 42. were made perpetual: and 


alſo by the 27 G. 2. c. 15. it is enacted as followeth : 
If any perſon or perſons, being armed with favords, fire- 
arms, or other offenſive weapons, and having his or their 


faces blacked, or being otherwiſe diſguiſed, ſhall (1) ap- 


pear in any foreſt, chaſe, park, paddock, or grounds in- 
cloſed with any wall, pale, or other fence, wherein any 
deer hath been or ſhall be uſually kept; or (2) in any war- 
ren or place where hares or conies have been or ſhall be 


_ uſually kept; or (3) in any bigh road, open heath, com- 


mon, or down; or (4) ſhall unlawfully and wilfully hunt, 


wound, kill, deſtroy, or ſteal any red or fallow deer; or 


(5) unlawfully rob any warren or place where conies or 


hares are uſually kept; or (6) ſhall unlawfully ſteal or 


take away any fiſh out of any river or pond: Or if any 
perſon or perſons (that is, whether armed and diſguiſed or 
not) ſhall (7) unlawfully and wilfully hunt, wound, kill, 
deſtroy, -or ſteal — fallow deer, fed or kept in 
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any places in any of the king s foreſts or chaſes, which 
are or ſhall be incloſed with pales, rails, or other fences; 
dr in any park, paddock, or grounds incloſed, where 


deer have been or ſhall be uſually kept; or (8) ſhall un- 


lawfully and maliciouſly break down the head or mound 
of any fiſh pond, whereby the fiſh fhall be loſt or de- 
ſtroyed; or (9) ſhalt unlawfully and maliciouſly kill, 
maim, or wound any cattle; or (10) cut down or ether 


wiſe deſtroy any trees planted in any avenue, or growing 


in any garden, orchard, or plantation, for ornament, 
ſhelter or profit; or (11) ſhall ct fire to any houſe, barn, 
or outhouſe, or to any hovel, cock, mow, or ſtack of 


corn, ſtraw, hay, or wood; or (12) ſhall wilfully and 
maliciouſly ſhoot at any perfon i in any dwelling houſe or 
other place; or (13) ſhall knowingly ſend any letter 


without any name {ſubſcribed thereto, or. ſigned with a 
fictitious name, demanding money, veniſon, or other va- 
luable thing; [or threatening to kill or murder any of his 
majeſty's ſubjects, or to burn their houſes, outhouſes, 
barns, ſtacks of corn or grain, hay or ſtraw; 27 G. 2. 


. 15. J or (14) ſhall forcibly reſcue any perſon being law- 
fully in cuſtody of any officer or other perſon, for any the 


ſaid offences; or (15) ſhall by gift or promiſe of money, 
or other reward, procure any of his majeſty's ſubjeQts to 
join him or them in any ſuch unlawful act; or (16, ſhall 
unlawfully and maliciouſly break down, or cut down the 
bank of any river, or any fea bank, whereby any lands 


| ſhall be overflowed or damaged; or (17) ſhall unlawfully 


and maliciouſly cut any hop-binds growing on poles in any 
plantation of hops; or (18, thall wiltully and maliciouſſy 
jet on fire, or cauſe to be ſet on fire, any mine, pit, or 
deiph of coal, or cannel coal: 

Every perſon ſo offending, being thereof lawfully con- 


victed (in any county in England) thall be adjudged guilty 


of felony, and ſhall ſuffer death as in caſes of tetony with- 
out benefit of clergy; but not to work corruption of blood, 
nor forfeiture of lands or goods. 

Note; I have added the words above { whether armed and 


diſguiſid or not) to obviate an error which runs thro' molt 


of the books, in a very material part of this ſtatute. They 
do ſuppoſe that a perſon muit be armed and diſguiſed to 
commit any of the offences abovementioned, even the 
ſending of a threatening letter, or perſuading another to be 
an accomplice; whereas it ſeemeth ſomewhat clear, that 


to be armed and diſguiſed is only neceſſary to conſtitute 
any of the fix firſt offences, and that any perſon what- 


ſoever 


— 
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ſoever may be guilty of any of the other following offences, 


whether armed and diſguiſed or not. | 
Shall appear in any high road] T. 9 G. 2. K. againſt 


Baylis and Reynolds. The indictment was, that the defen- 


dants at Ledford in the county of Hereford, being armed 
with offenſive weapons, and having their faces blacked, 
and being diſguiſed, did feloniouſly appear in the high road 
there, againſt the form of the ſtatute. The evidence was, 
that there was a great number of rioters aſſembled with in- 


tent to cut down ſome turnpikes ſet up in that county, and 


the priſoners were at the head of them, with their faces 
blacked ſo as it could not be known who they were, hav- 
ing on women's gowns, caps, and ſtraw hats, and each 
an axe in his hand, and they advancing foremoſt were 
taken by the conſtables then aſſembled by the juſtices; 


and after they were taken and confined, the reft of the 


Tioters did cut down the turnpikes. L. Hardzwicke Ch. J. 
directed the jury thus: The ſeveral facts mentioned in the 
act are not to be taken as being parts of the ſame offence, 
but are every of them ſeveral offences; and this is a direct 
ſeparate crime from the reſt. It is a ſingle crime, and is 
for appearing in the high road with faces blacked, and 
being otherwiſe diſguiſed. All the other matters proved 
are but as circumſtances, but were properly enough given 
in evidence, in order to ſhew the nature of the fact. 
Therefore, if upon the evidence you believe the priſoners 
did appear in the bigh road with their faces blacked, that 
is ſufficient within the act, or that they were otherwiſe diſ- 
guiſed, you are to find them guilty. The jury imme- 
diately, without going out of court, found them puilty 
and they were ordered for execution. Caſes in the time 
of L. Hardivicke, 291. OD . 
Kill, maim, or wound any cattle) M. 11 G. 3. K. and 
Paty. At the aſſizes at Abingdon, before Mr. J. Black- 
fone, the priſoner, a lad of 18 years of age, was capitally 


convicted, on an indictment for feloniouſly, unlawfully, 
knowingly, wilfully, and maliciouſly ſhooting at and 


killing one mare and one colt. It was moved in arreſt 
of judgment, that the mare and colt are not averred in the 
indictment to be cattle within this ſtatute, and that the 


word cattle doth not by law neceſlarily include horfes, 


mares, and colts: That the ſtatutes for regulating the 
ſale of cattle, have thought it neceſſary to mention the 
ſeveral ſpecies of beaſts to which the proviſions of the ſaid 
acts ſhall extend: That the book of rates diſtinguiſhes 
between the ſublidy nora cattle imported, wiz. cos; 
. 8 | CY and 
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and that on hor/es and mares, viz. 101: That the ſtatute 
of 22 C. 2. c. 13. diſtinguiſhes between the encourage+ 
ment given for breeding cattle of all forts, and for breeding 

horſes: That when the ſtatute of 14 G. 2. c. 6. made it 
felony without clergy to ſteal hep or other cattle, it was 

found neceſſary to ſpecify, by 15 G. 2. c. 34- what cattle 
were intended by the act. Upon theſe objections, the 
judge reſpited ſentence till the next 1 and in the 
mean time laid the caſe before all the judges; who unani- 
mouſly agreed, that as the ſtatute of * T 23 C. 2. c. 7. 
had made the offence of killing horſes by night a fogle . 
felony, this ſtatute was only to be conſidered as an ex- 
tenſion of that ſtatute : And ſome precedents were cited of 
capital convictions (but none of executions) upon this 
branch of the ſtatute. Wherefore it was agreed, that 

judgment of death ſhould be given at the next aſſizes. 
After which, he was reprieved for tranſportation z and 
afterwards, upon ſtrong applications from the country, re- 
cieved a free pardon.] Black. Rep. 721. 

And in the above caſe of Fohn Paty it was determined, 
that this act is an extenſion of 22 & 23 C. 2. c. 7. and 
that horſes, mares, and colts, are included in the word 
. 2 s Cr. Law. 66. A * ha = 

eing thereof lawfully conuicted in 2 in Engla Þ 
In the ſame 3 mo form, I act bad been 
committed in fuch county. And it is at the option of the 
prolecuzer, m what court he will proſecute. Black. Rep. 
133+: 

And for the more eaſy and ſpeedy bringing the offenders 
to juſtice, if any perſon ſhall be charged with being guilty 

of any the ſaid offences, before any two juſtices where the 
offence ſhall be committed, by information of one or more 
credible perſons on oath by them to be ſubſcribed, the ſaid 
juſtices ſhall forthwith certify under their hands and ſeals, 
and return fuch information to one of the principal ſecre- 
taries of ſtate; who ſhall lay the ſame, as ſoon as con- 
veniently may be, before the king in his privy council: 
"if whereupon the king may make order in ſuch his council, 
Wi requiring the offender to ſurrender himſelf in forty days, to 
1 | any of the juſtices of the king's bench, or to any juſtice 
5 bol the peace, to the end that he may be forthcoming to 
anſwer the ſaid offence according to due courſe of law; 
which. order ſhall be forthwith tranſmitted: to the ſheriff 
of the county; where the offence was. comnyued, and ſhall 
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{in fix days after receipt thereof) be proclaimed by him 
or his officers, between ten and two of the clock, in the 
market places, on the market days, of two market towns 
in the county, near the place where the offence was com- 
mitted ; and a true copy of ſuch order ſhall be affixed upon 
ſome public place in ſuch market towns: And if ſuch 
offender ſhall not ſurrender himſelf purſuant to ſuch order, 
he ſhall from the day appointed for his ſurrender, be ad- 


jucdged convicted and attainted of felony, and ſhall ſuffer 


ains of death, as in caſe of a perſon convicted and at- 


tainted by verdict and judgment of felony, without benefit 
of clergy. And the court of king's bench, or judges of 


aſſize, on producing to them ſuch order in council, under 
the ſeal of the ſaid council, may award execution accord- 

ingly. T 4. RR 

And if any perſon, after the time appointed for ſur- 
render ſhall be expired, ſhall conceal, aid, abet, or ſuccour 
ſuch offender, knowing him to have been ſo charged, and 
to have been required to ſurrender hamſelf by ſuch order, 
and ſhall be lawfully convicted thereof; he ſhall be guilty 
of felony without benefit of clergy. / 5. bt 

But this ſhall not hinder any judge, juſtice of the peace, 
magiſtrate, officer, or miniſter of juſtice, from apprehend- 


ing and ſecuring ſuch offender, by the ordinary courſe of 


law: And if he be taken and ſecured before the time 
of ſurrender, he ſhall have his trial by due courſe of law. 
4 And the inhabitants of the hundred ſhall make ſatiſ- 


faction (not exceeding 200 l.) for the damages ſuſtained 


by the killing or maiming of cattle; cutting down or 
deſtroying trees; ſetting fire to any houſe, barn, or out- 
houſe, liovel, cock, mow, or ſtack of corn, ſtraw, hay, 
or wood; breaking or cutting down the bank of any 


river, or any ſea bank, whereby any lands ſhall be over- 


flowed or damaged; cutting hop-binds growing on poles 
in any plantation of hops; ſetting on fire, or cauſing to be 


ſet on fire, any mine, pit, or delph of coal or cannel coal; 
the ſame to be rateably taxed, and levied, as in caſes of | 


robbery, by the ſtatute of 27 El. c. 13. /. 7. 
But no perſon ſhall be enabled to recover damages, 
unleſs he ſhall, by himſelf or ſervant, in two days after the 


damage done, give notice of the offence unto ſome of the 
inhabitants of ſome town, village, or hamlet near to the 
place where the fact was committed; and ſhall, in four 


gays after ſuch notice, give in his examination on oath, 
or the examination on oath of his ſervant who had the 
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care of the ſame, before a juſtice inhabiting in or near the 
hundred, whether he knows the perſon or perſons that 
committed the fact, or any of them; and if upon ſuch 
examination it be confeſſed, that the examinant knows the 
Jaid perſons, or any of them, then ſuch perſon confeſſing 
ſhall be bound by recognizance to proſecute the offender 
by indictment or otherwiſe according to law. /. 8. 

And if an offender be apprehended and lawfully con- 
victed, in fix months after the offence committed, the 
hundred ſhall not be liable. / 9. 5 

And the action ſhall not de commenced but within one 
year after the offence committed, /. 10. | 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any ſuch offender above mentioned, and ſhall be 
killed, or wounded ſo as to loſe an eye, or the uſe of 
any limb, in apprehending or ſecuring, or endeavouring to 
apprehend or ſecure any ſuch offender ; on proof thereof 
made at the ſeſſions where the offence was committed, or 
the party killed or wounded, by the perſon ſo apprehend- 
ing or cauſing the offender to be convicted, or the perſon 
ſo wounded, or the executors or adminiſtrators of the 
party killed, the juſtices ſhall give a certificate thereof to 
the perſon wounded, or the executors or adminiſtrators 


of the perſon killed; by which they ſhall be entitled to 


receive of the ſheriff 501. to be allowed in his accounts; 
which he ſhall pay in thirty days from the time the certi- 
ficate ſhall be ſhewed to him, on pain of forfeiting to the 
party 101. for which, and for the penalty, the party may 
bring his action. /. 12. „ | 
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Elack lead, 


] T having been found by experience, that wad, or black 

cawke, commonly called black lead, is neceſſary for 
divers uſeful purpoſes, and more particularly in the caſting 
of bomb ſhells, round ſhot, and cannon balls, and that 
the ſame hath been diſcovered in one mountain or ridge of 
Hills only in this realm, and great deſtruction having been 
made thereof of late years by evil-diſpoſed perſons; there- 
fore it is enacted, that every perſon who ſhall unlawfully 
break, or by force enter into, any mine or wad hold of 
wad or black cawke, commonly called black lead, or into 


Black lead, a 


any pit, ſhaft, or vein thereof; or ſhall unlawfully take 


and carry away from thence any wad, black cawke, or 
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black lead; or ſhall aid, hire, or command any perſon to 


commit any the ſaid offences, ſhall be guilty of felony, 
and the court or judge may order him to be committed to 
priſon, or the houſe of correction, not exceeding one year, 
to be kept to hard labour, and to be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe of 
correction, at the times, and places, and in ſuch manner 
as the court ſhall think proper; or he may be tranſported 
for a term not exceeding ſeven years; and if he ſhall vo- 
luntarily eſcape, or break priſon, or return from tranſport- 
ation before the time, he ſhall be guilty of felony without 
benefit of clergy. 25 G. 2. c. 10. /. 1. 3 
And if any perſon ſhall buy or receive any ſuch wad, 
knowing the ſame to be unlawfully taken and carried 
away as aforeſaid, he ſhall be guilty of felony, and be 


liable to all the penalties inflicted by the laws on perſons | 


knowingly buying or receiving ſtolen goods. %. 3. 


£ * - — a "th. 4 * 
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Blaſphemy and profaneneſs, 


A LL blaſphemers againſt God, as denying his being or 


providence ; and all contumelious reproaches of Jeſus 


Chriſt ; ail profane ſcoffing at the holy ſcriptures, or ex- 


Blaſphemy. 


poſing any part of them to contempt or ridicule ; impoſ- 


tures in religion, as falſely pretending to extraordinary 


commiſſions from God, and terrifying or abuſing the 


peog's with falſe denunciations of judgments; and all open 


ewdneſs groſsly ſcandalous —are puniſhable by fine and 
impriſonment, and alſo ſuch corporal puniſhment, as to 


the court ſhall ſeem meet, according to the heinouſneſs of 


the crime. 1 Haw. o, 7. | _ 

Alſo ſeditious words, in derogation of the eſtabliſhed 
religion, are indiCtable, as tending to a breach of the peace. 
1 Haw. 7. | 1 a | 8 
No perſon ſhall have any benefit of the toleration act, 
who ſhall deny in his preaching or writing, the doctrine 
of the bleſſed Trinity, as it is ſet forth in the 39 articles, 
1 V. ſeſſ. 1. c. 18. , 17. 3 
If any perſon ſhall in any ſtage play, interlude, ſhew, 
may-game, or pageant, Jetingly or protanely ſpeak or uſe 


L 4 = his 


Depraving the 
eſtabliſhed 
religion, 


Denying the 
Trinity, | 


Repreſenting 
the Deity in 
{tage plays. 
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the holy name of God, or of Chriſt Jeſus, or of the Holy 
Ghoſt, or of the Trinity; he ſhall forfeit 101. half to the 
king, and half to him that ſhall ſue. 3 F. c. 21. | 

Chriſtians de- If any perſon baving been educated in, or at any time 

23 chri- having made profeſſion of the chriſtian religion in this 

mo pine realm, ſhall by writing, printing, teaching, or adviſed 
- Afpeaking, deny any one of the perſons in the holy Trinity 
to be God : or ſhall aſſert or maintain there are more gods 
than one; or ſhall deny the chriſtian religion to be true, or 
the holy ſcriptures to be of divine authority ; and ſhall be 
convicted thereof, in any of the courts at Weſtmin/ter, or 
at the aſſizes, on the oaths of two witneſſes, he ſhall for the 
_ firſt offence be incapable to have any office eccleſiaſtical, 
civil, or military (unleſs he ſhall renounce ſuch opinion in 
the court where he was convicted within four months after 
ſuch conviction); and for the ſecond offence he ſhall be 
_ difabled to be plaintiff, guardian, executor, or adminiſtra- 
- tor, to take any gift or legacy, or to bear any office, and 
ſhall be impriſoned for three years. 9 & 10 W. c. 32. 
But no perſon ſhall be proſecuted for any words ſpoken 
unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the proſecu- 
tion of ſuch offence be within three months after ſuch in- 
formation. Id. % nt 
| Cafe of Edmung H. 1G. 2. K. and Curl. An information was exhi» 
Curl. bited by the attorney general, againſt Edmund Curl, for 
= rinting and publiſhing two obſcene books, the one ſtyled 
| The nun in her ſmack; the other, The art of flogging ; ſets 
ting out the ſeveral lewd paſſages, and concluding againſt 
the peace. And of this the defendant was found guilty, 
It was moved in arreſt of judgment, that however the de- 
fendant may be puniſhable for this in the ſpiritual court, 
as an offence againſt good manners; yet it cannot be a 
libel, for which he is puniſhable in the temporal courts, 
But after long debate and conſideration, the court at laſt 
gave it as their unanimous opinion, that this was an 
. offence properly within their juriſdiction; they ſaid, that 
religion is a part of the common law, and therefore what- 
ever is an offence againſt that, is evidently an offence 
againſt the common law. And the defendant was ſet in 
the pillory. Str. 788. 1 Barnardiſt. 9. 

Cafe of Thamas E. 2 G. 2. & and Voolffon. He was convicted on 
Woollton. four informations, for his blaſphemous diſcourſes on the 
mairacles of our Saviour. And attempting to move in ar- 

reſt of judgment, the court declared they would not ſuffer 

it to be debated, whether tq write againſt chriſtianity in 

1 F no ee TOY general 


Blaſphemy and profaneneſs, 
general was not an offence puniſhable in the temporal courts 
at common law: They defired it might be taken notice 
of, that they laid their ſtreſs upon the word general, and 
did not intend to include diſputes between learned men 
upon particular controverted points. The next term he was 
brought up, and fined 25 1. for each of his four diſcourſes, 
to ſuffer a year's impriſonment, and to enter into a recog- 
nizance for his good behaviour during his life, himſelf in 
30001: and 20001, by others, Str. 834. 

In the year 1656, James Nayler for perfonating our 
Saviour, and ſuffering his followers to worſhip him, and 
pay him divine honours, was ſentenced to be ſet in the 
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Caſe of James 
Nayter. 


pillory, and to have his tongue bored through with a red 
hot iron, and to be whipped, and ſtigmatiſed in the 


forehead with the letter B. 

M. 3 G. 3. K. and Peter Annet. I he defendint was 
convicted on an information, for writing a moſt blaſ- 
phemous libel in weekly papers, called the Free Inquirer; 
to which he pleaded Guilty. In conſideration of which, 
and of his poverty, of his having confeſſed his errors in an 


Caſe of Peter 
Annet. 


affidavit, and of his being 70 years of age, and ſome 


ſymptoms of wildneſs that appeared on his inſpection in 


court; the court declared, they had mitigated their 


intended ſentence to the following, viz. To be impriſoned 
in Newgate for a month; to ſtand twice in the pillory, 
with a paper on his forchead, inſcribed Blaſphemy; to be 
ſent to the houſe of correction, to hard labour, for a year: 


to pay a fine of 6s. 8 d.; and to find ſecurity, himſelf in 


col. and two ſureties in 50 l. each, for his good behaviour 
during life. Blackf. Rep. 395. 

All perſons in or belonging to his majeſty's ſhips, or 
veflels of war, being gullty of profane oaths, curſings, 
execrations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of God's honour, and corruption 


of good manners, ſhall incur ſuch puniſhment as a 


court martial ſhall think fit to impoſe. 22 G. 2. c. 33. 


Art. 2. 
For profane curſing and ſwearing, See Swearing. 


Pp any book mall be taken or otherwiſe loſt out of any 
parochial brary, any juſtice may grant his warrant 


to 


Navy. 


o 
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Tormer acts 
tæpcaled. 


Power to ft the 
aflize. 


In proportion to 
the price of corn. 


Boh. 
to Garth for it; and if it ſhall be found, it ſhall by onder 


of ſuch juſtice be reſtored to the library. 7 Ann. c. 14. 
10. | 


ook popiſh. See Poperp. 
Borders between England and Scotland. Sce 
| Northern Borders. 
Brandy. Sec Extiſe. 


Braſs, See Pewter, 7 


Bread. 


B'. 37 . 3. c. 98. ſeveral regulations are made 


concerning the due making of bread in the city of 
£endon, and within the bills of "mortality, or within 10 
miles of the Royal Exchange, and for regulating the price 
thereof; and for puniſhing perſons for adulterating meal, 


Jour, or bread: which being local, are 8 not to 


be weithin the compaſs of this work.] 
The ſtatute of the 31 G. 2. c. 29. repeals all the 


former laws relating to the aſſize of bread, and re-enacts 


the ſame, with addditions and ae oneacty; W hich, 


throughout the whole,'is a very regular and judicious 
act; ſo that the author hath nothing more to do than to 


abridge the ſame in the order as it ſtands : not being able, 


in point of method, to alter it for the better. 
'To the intent that'a plain and conſtant rule and method 
may be duly obſerved, in making and aſſizing of the 
ſeveral forts of bread which ſhall be made for ſale, in any 
place where an aſſize ſhall be thought proper to be ſet; it 
is enacted, that it ſhall be lawful for the court, or for the 


perſon or n herein authoriſed, to ſet the aſſize of 
bread, to fet or aſcertain in any place within their juriſ- 


diction, the aſſize and weight of all ſorts of bread which 


ſhall be made for ſale, or expoſed to fale, and the price to 


be paid forthe ſame, when and as often as they mall think 
proper. 31 G. 2. c. 29. / 2. 

And therein reſpect ſhall be had to the price, which 
the grain, meal, or flour ſhall bear, in the market or 


markets in or near to the places for which ſuch aſſize ſhall 


Allowance to 


the bakers. 


be ſet. Id. 
And making reaſonable allowance to the bakers for 


their charges, Heut and profit, a as they aan deem pro- 
per. Ad. 6 


Where 


Zi mu — aA © M3 


Bread. 
Where an aſſize ſhall be thought proper to be ſet, no 
perſon ſhall make for ſale, or ſell, or expoſe to or for ſale, 


any ſort of bread, except wheaten and houſhold (other- 
wiſe brown) bread, and ſuch other forts of bread as ſhall 
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obeying the 
allize. 


be allowed in the aſſize: but where it hath been uſual to 


make, or the perſons ſetting the aſſize ſhall allow the 


making of bread, with the meal or flour of rye, barley, 


oats, beans, or peaſe, or of any ſuch different ſorts of 
grain mixed together; the ſame may be there made and 
fold accordingly : And if any perſon ſhall offend in the 


premiſes, and be convicted thereof by confeſſion or oath. 
of one witneſs, before any magiſtrate or juſtice within 


the limits of their juriſdiction ; he ſhall forfeit not exceed- 
ing 40 8. nor leſs than 20s. /. 3. EEO 


And by 38 G. 3. c. 62. after reciting, that the price of 


ſalt is materially increaſed by 38 G. 3. c. 48. it is enacted, 
that when the magiſtrates ſhall ſet the aſſize of bread, 
they ſhall immediately before ſetting ſuch aſſize, add to 
what ſhall appear the average price per quarter of wheat 


fit for making of wheaten bread 5 d. on account of the 


additional duty on falt, ſo as to increaſe ſuch average 
price 5 d. per quarter, and ſhall then, in ſetting the aſſize 
of bread, make uſe of ſuch increaſed average price in all 

reſpects as if the ſame were the real average price of 


And in every place where an aſſize ſhall be thought 
proper to be ſet ; the aſſize and weight of the ſeveral ſorts 


of bread which ſhall be there made, ſhall be ſet according 


e the following tables; 


wheat, ſo long as ſuch additional ſalt duty ſhall continue, 


Allowance in 
the aſſize for the 
additional duty 
on lalte 


Tables of aſlizee 


TABLE 


Fei 
the 
of 1 
anc 
ing 
8 
11 
11 
1 
1 


JJ ˙ ¶ͤ , ff ]7F— ona oooh pens —: FRET 5 Ate 8 


: & and þ 1220 - „t | — 15 why | a 
2 2 O- mo — } QA x UNO — 00 0 O 0 ra * Koe — O = 1 
383 0 — — — — — — e Rigaten es m — N 8 Q vQ NSA Q@ G 
of " 8 5 > ev * — 8 nn — — | _ * | — ; 
- TAS, | by 1 8 | + 4 ws + . 
\. — e oOo [NO Cees Ss Sao Seo l=-6= 
2 . 8 | | | — | * — — — 
— T Dre tion aneaſngagn [aan] ce] teen] EO] OSS 
8 e- Sa my ro ng meer. - win 7 AAA o ea» Sa 
| S | ” So rs Es Les Soo 3 „ 8 . + par oe | 
df Py : : = i 5 ' p 
2 8 111 090014008 0 0 030 0 0 30 O O — My bo — 2 du — — — —— — — wo} 
. OW * Abs * m 4+ >= \ed mjed kt we ef+ — jr) = Jed ere, = jed 85 2 wel 4 my wel © . 322 — a 
— E Ay | hilt RR j O90 0 892 1 — ws Gat nin RN N o 00. Do = 2 0 
= | | | | | | BT | — | 
2 18 O 0 0 O © © O = wo OL 1 —— — — — — — — — —— 2 mee 
2 8 — —.—— e eee wa. 
n „1 _(hnjt A- merry - e e mi 84 * IF — — 25 
J. , beds inade bend Cn RFF 
5 11 > HE 
1 ICSD 0 ooaloooloooſooojjovoſooojoooooof ooo] ooo 
SER -- 88 r r e h A i me þ 
5 5 T at Rata ods Pavan 55 0 |oaoanloovo 2 2 2 Loo 
, BB) --, | : | EY IR 
"EP GSE OOo O0 0 0 0 0 30 O0 O 0 O0 O O0 O O O0 0 0 O O O 0 00 | & ‚⏑‚ ‚ T7 m__- 
| & E e e - . N _ 
0 8 3 oe 28 = O0 A2 nn AIT Ga 0 
Q — 2 55 * 92 | — — — — — — 
— . 5 3 5 — 
SS» pliger nagiotolecetzpolene|-ogte ne! one lnnny col 
| S 2 Fe on | 123 55 2 5 77 Poor oe aro 3 2 
= — Q ZZ TDD CDS , . DT Oo wnan | noado Ras AH - 
** had V3 | | 4 — ö — — — — ; | my wy ah 
© 34282 Pa; Oe 40: 5 28 One owornR| eRSR OOO WOOD * 
FE y AO wn © 0 8 OA | O mo GO ml wo co eo o mO 0 80 O 
25 . © , FR. , 
2252 3 A reren foo G loo 
: e | „ ws 


Bread. 


285 


2 2 | Weight. | | Price; 
. The penny loaf. || Quartern loaf. | Half peck. | Peck loaf. 
Wheaten. | Houſehold. || Wheaten. | Houſehold, Wheaten. Houſeh » | Wheaten, | Houſehold, 
s. d. [oz. dr. oz. dr. s. d. s. d. s. d. s. d. s. d. s. d. 
110 [5 97 5 [I of o 942 1174 23 2 
ir 3 5 57 3 [ 0 © 94|2 f 1 75] 4 34} 3 22 
11615 5 7 2 th 110 102 28 1 744 4*| 3 3z 
11 9 5 2|6 15 1 12} 0 10 V 
12 © | 5 16 13 1 13] o 104 2 32/1 814 4 73 5 
12 3415 6 10 fl 20 1032 419483 6 
12 6 4 14 6 8. |} 1. 21 0 102 2 42 1 97 4 9 | $ 9 
12 6 14 13] 0. $5 | 1: 25] 0:40.-].2 $1.1 10 | 4 10:5 3 8 
13 0 4116 4 || = 3 | O 114 2 52 1 Joz| 4 115] 3 82 
13g 31 36 3 1 31 omiſz 6 f roff's 13 9 
JJ / Titty; & | 410 
1394 75 i 1 31 0 f 71 145 33 11 
14 © | 4 5 | 5 13 3 44 6 n 0:45 -4 [4-0 
14 34 4 511 | 1 4x| 1 oz 2 87] 2 off 5 5 | 4 1 
14 6-14 315 9 #1 $4 4:02 0142.1} 5 614.2 


In the firſt column is the price of the buſhel of wheat 


Wincheſter meaſure, from 2s, 9d. to 145. 6d. a buſhel, 
the allowance of the magiſtrates or juſtices to the baker 
for baking being included ; and in the next two columns 
are the werghts of the ſeveral loaves: Then in the other 
80 that, for example, if the 
price of wheat is 58. a buſhel, and the magiſtrates allow- 
ance 18. 6d, to the baker for baking; then oppoſite to 
6s. 6d. in the firſt column, will be found the weight and 
prices of the ſeveral loa ves. 
And as the weight of the penny loaf is here only foes 
eified,, the weight of larger loaves may be eaſily aſcer- 
tained byaddition ; as, for example, a twopenny loaf (when 
wheat is at the ſame rate) is twice as much as the penny 
loaf, the ſixpenny loaf fix times as much, and the Eight : 


columns are the proces. 


teen penny loaf eighteen times as much. 


ote; the wheaten loaves are three-fourths of the weight 
of the houſehold loaves; and if the magiſtrates or juſtices 
hall think fit to allow any of the white loaves of the price 
of one penny or two pence, they are to weigh three-fourths 
of the weight of the wheaten loaves of the ſame price. 
And note; that the prices of the houſchold loaves are 


—— three-fourths of the prices, of the wheaten loaves.; 4 
an 


1 
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Bread. 
and where it ſhall be thought proper to e of half- 
quartern loaves, the prices of ſuch loaves (if ſold ſingly) 


are to be half a farthing higher than is allowed by chte 
table, when it ſhall ſo happen that the farthing is ſplit. 


And magiſtrates and juſtices being to ſet the aſſize and 
fix the price of the ſeyeral loaves of bread, having reſpect 
to the price which the grain, meal, or four, of which the 


ſame are made, ſhall bear in the market; but no proviſion 
being made how they ſhall know what price the reſpec- 
tive ſorts of meal and flour ſhould be eſteemed to bear, in 
proportion to the price of wheat ; they are therefore to 
take notice, that the peck loaf of each ſort of bread is to 
weigh when well baken 17lb. 60z. averdupois weight 
(which conſiſts of 16 drachms to the ounce, and 16 ounces 
to the pound), and the reſt in proportion; and that every 
ſack of meal or flour is to weigh 2 cwt. and 2 qrs. neat ; 
and that from every ſack of meal or flour there ought to 
be produced, on the average, 20 ſuch peck loaves of bread; 


and, by obſerving the ſaid rule, magiſtrates and juſtices 


may at all times know if the baker hath more or leſs than 
the allowance 5 intend to give him. E 


TABLE * 


of the aſſize and price of bread made 85 the Sen 
Arains here under mentioned. 


This whe 18 divided into . ai Columns 1 


contains the prices of the buſhel of grain, the allowance 


for baking included; which prices are adapted fo as to 
ſerve either for the WW ncheſter buſhel of rye, barley, oats, 


| beans, maſlin (otherwiſe miſcellany, conſiſting of two 
thirds wheat and one third rye); the price of either of 


which buſhels in the market being known, the magiſtrates 
are to add the intended allowance thereto; the amount of 
which being found in column 1, the weight which the 


loaves ought to be will be found under the column N® 2 


and the price of the reſpective peck loaves (WISER are to 


weigh 171b. 6 oz. each) under No g. 


Example: When the price of the buſhel! of barley i 3 


the market, with the allowance to the baker, is 48. look for 


that ſum in column 1, and under their reſpective titles in | 


the ſame line will be found the weights which the ſeveral 
aſſize barley Joaves ſhould be of, and the price of the peck 
8 2 loaf; and ſo of each of the other ſopts. 


15 | Note; 
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Bread. 

Note; where bread is allowed at any time to be made 
for ſale, of peaſe only; the aſſize and price thereof are to 
be ſet and fixed from the bean columns: and where bread 
is ordered to be made for ſale, of a coarſe ſort of maſlin 
or miſcellany grain, conſiſting of one third rye, one third 
barley, and one third either peaſe or beans, the aſſize 
and price thereof are to be ſet and fixed from the barley 
columns. 7 . 1 | 

Note alſo ; that this table is framed for bread to be made 


of the whole produce of the ſaid ſeveral grains, except the 
bran or hull thereof only, as ” : 
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A ſſize to be ſet 
in averdupois 


weight. 


Bread. 

Every aſſize which ſhall be ſet, in any city, town cor- 
porate, hundred, diviſion, liberty, rape, or wapentake, ſhall 
be ſet in averdupois weight, and not troy weight; and in 
the proportions directed by the ſaid tables, or as near as 
may be; and the ſaid tables ſhall extend as well to ſuch 


bread which ſhall be made of the flour of wheat mixed with 


Prices of grin 
how to be certi- 
fied in London. 


the flour of other grain, as alſo to bread which fhall be 
made with the flour of other grain than wheat, which ſhall 
be publickly allowed in any place to be made into bread; 
and the aſſize of all ſuch mixed bread ſhall be ſet. as near 
as may be according to the ſaid tables. /. 5. . 
The prices which the ſeveral kinds of grain, meal, and 
flour, allowed to be made into bread, ſhall bona jide fell. 
for in the markets or places in London, where ſuch grain, 
meal, and flour ſhall be publickly ſold during the. whole 
market, and not at particular times thereof, or on par- 
ticular contracts only, ſhall from time to time be given in 
and certified on oath, on ſome certain day in every 


week, as the court of mayor and aldermen ſhall appoint, 


by the meal weighers of the ſaid city, or fuch other per- 


1 ſons as the ſaid court ſhall direct; and ſhall alſo, on ſome 


certain day in every week to be appointed by the ſaid 
court, be entered by ſuch meal weighers or other perſons 


to be appointed as aforeſaid, in writing under their hands, 


in ſome book for that purpoſe to be provided by the ſaid 


city, and kept at the town-clerk's office. And the next 


day after every ſuch price ſhall be ſo given in and certi- 
fied, che aſſize and weight of all ſorts of bread to be ſold 
or expoſed to ſale, and the price to be paid for the ſame, 


hall from time to time be ſet by the ſaid court, if then 


ſitting; if not, then by the mayor of the ſaid city. And 
the aſſize ſo ſet ſhall take place from ſuch time as the ſaid 


court ſhall order, and be in force for the ſaid city of Lon- 


don and the liberties. thereof and the weekly bills of mor- 
tality (the city of VMeſiminſter and liberties thereof, the 
borough of Southwark, and weekly bills of mortality in 
the county of Surry excepted), until a new or other aſſize 


in London ſhall be ſet. And after the ſetting of every 


fuch aſſize by the ſaid court, or by the mayor when the 


| faid court ſhall not fit, the aſſize ſo ſet ſhall, with all 


convenient ſpeed, be made publick, in ſuch. manner as the 


ſaid court ſhall direck. But before any advance or reduc- 
tion ſhall in any week be made by the ſaid court or 


mayor, in the price of bread; the meal weighers or ſuch 
other perſons as aforeſaid appointed to make return: of the 


prices of grain, meal, and flour, ſhall leave in writing 


_.at--- 


at the common hall of the company of bakers, a copy 
of every return ſo made and entered by them as aforeſaid, 


ſome time of the ſame day on which they ſhall make the 


ſaid return and entry: to the intent that the ſaid company 
may, in the morning of the next day after every ſuch return 
and entry ſhall be made, and before any aſſize ſhall be ſet, 
have an opportunity to offer to the ſaid court or mayor re- 


ſpectively, all ſuch objections as they ſhall think fit, againſt 


any advance or reduction being that day made. /. 6. 
The court of mayor and aldermen of every other city 
where there ſhall be any ſuch court, and when ſuch court 
ſhall fit; and where there ſhall be no ſuch court, or 
being any ſuch, when the ſame ſhall not fit, the mayor, 
| bailiffs, or other chief magiltrate or magiſtrates of every 
ſuch other reſpeCtive city; and in towns corporate, or 
boroughs, the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of every ſuch town corporate or 
| borough; or two juſtices in ſuch towns and places where 


there ſhall be no ſuch mayor, bailiffs, aldermen, or chief 


magiſtrates; ſhall and may from time to time as there 


How in other 
Cities and town 
corporate. 


ſhall be occaſion, cauſe the reſpeCtive prices which the 


ſeveral ſorts of grain, meal, and flour (fit to make the 
different ſorts of bread allowed there) ſhall bona fide fell 
for in the reſpective publick markets in or near to ſuch 
place, during the whole market, and not at partieular 
times thereof, or on particular contracts only, to be given 
in to them and certified upon oath, in ſuch manner, and 
by ſuch perſons, and on ſuch day in every week, as the 
ſhall reſpectively appoint. And the price which ſhall be 
ſo certified, ſhall be entered by the perions who ſhall cer- 
tify the ſame, f in books to be provided and kept by them for 


that purpoſe. And within two days after every ſuch price 


ſhall be ſo returned, the aſſize and weight of bread for ſuch 
place, and the price to be paid for the ſame, hall be ſet by 


ſuch court or magiſtrates reſpectively as aforeſaid. And 


the aſſize ſo ſet ſhall commence on ſuch day in every week, 
and be in force for ſuch time not exceeding ſeven days 
from the ſetting of ſuch aſſize, as ſuch court or irie 
reſpectively ſhall direct. „ 

If two juſtices of counties at large, Alas; or diviſions, 
| ſhall at any time think fit to ſet an aſſize of bread, 
for any place within the limits of their juriſdiction; 
in ſuch caſe, it ſhall be lawful for ſuch two juſtices, 


to cauſe the price which grain, meal, and flour (fit 


to make the ſeyeral ſorts of bread that ſhall be made for 
fale in any ſuch place) ſhall bona fide ſell for in the re- 
ſpeQive publick corn market or markets in or near any 

You. I. uU ſuch 


tho in places 
within counties 
at lar ge. 
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Bakers may © in- 
ſpect the TRAINS 
cate. 


Bread, 


ſuch place, during the whole market, and not at any par- 
ticular times thereof, or on ſpecial contracts only, to be 
given and certified on oath to them at their reſpective 
places of abode, on ſuch day in every week as they ſhall 
appoint, by the clerks of the market or markets in or near 
ſuch places, or ſuch other perſon as they ſhall for that pur- 


poſe appoint. And the price ſo returned ſhall be entred 


by the perſons ſo returning the ſame in books to be pro- 
vided by them and kept for that purpoſe. And within two 
days after ſuch return, the aſſize may be by them ſet for 
every ſuch place, for any time not exceeding 14 days from 
the ſetting thereof. And the aſſize ſo ſet, from time to 
time ſhall commence and be in force at ſuch time after 
every ſuch ſetting thereof, and be made publick in ſuch 
places for which the ſame ſhall be ſo ſet, in ſueh manner as 
the juſtices who ſet the ſame ſhall direct. / 8. 

Any maker of bread for ſale in any ſuch other city, 


town corporate, borough, or place, where the aſſize ſhall 
at any time be thought proper to be ſet, ſhall have libert 


at all ſeaſonable times, in the day-time, the next day after 


ſuch returns ſhall be made and entered as aforeſaid, to ſee 


the ſaid entry, without paying any thing for the fame ; 5 


to the intent every ſuch maker of bread for ſale may have 
an opportunity on the ſaid next day after ſuch entry made 


as aforeſaid, to offer to any ſuch court, mayor, bailiffs, 


aldermen, or other chief magiſtrate or magiſtrates, or juſ- 


tiees as aforeſaid, who fhall think fit to ſet ſuch aſſize 
within their reſpeQive juriſdiction, and before any ſuch 


aſſize ſhall be ſet, ſuch objeCtions as he can reaſonably 


Bakers to pay 
no tee for the 
aſſige. 


| Fares of the re- 
durns to be made. 


make againſt any advance or reduction to be made in ſuch 
aſſize ſo to be ſet as aforeſaid, 


No baker of bread for ſale ſhall be liable to pay any fee, 


gratuity, or reward, to any perſon for or by means of "uy | 
aſſize to be ſet. / 10. 


The form of the return or certificate (hall be to the 
effec> following: 


The prices of 87 ain, meal, and flour, as ſold in the corn 


market in in the 4 — 2 5 — 
day of 
The beſt how at — _ by the buſh. 
The ſecond at — — by ditto. 
The third at — — 


The beſt wheaten Wr © at e 


by the buſhel. 
by the ſack. 


% * 


Houſhold flour at — by ditto. 
. 3 2 by the buſhel. 
Rye meal or flour at _ by ditto. 


Barley 


Barley at — 


Barley meal at — 
Oats at — — 
Oatmeal at | — — 
White peaſe at — | 
White pea flour or meal at 
Beans at — 
Bean meal or flour at che 


JIN [1 tl 


by the buſhel. 


by ditto. 


by ditto. - 
by ditto. ; 
by ditto. 


by ditto. 
by ditto. 


To every of which returns the perſons appointed to make 
the ſame ſhall ſign their names or marks. 
When an afhze ſhall be ſet, the ſame ſhall be made pub- 


lick in the form or to the effect following: 
The aſſize of bread ſet the 


—— es] 
| Of ——_—_—_ for - 
the 


day of 


5. 11. 


day 


to take place on 
now next en- 


ſuing, and to be in force —— for the 


ſaid 


Of ——, 


And in places where penny, two-penny, bx penny, 
twelve penny, and 3 loaves, ſhall be made, 


a8 followeth: 


The penny loaf wheaten is to weigh 


ö 


Ditto houſhold is to weigh — 


The two- penny loaf wheaten 18 to 


weigh — — 


Ditto houſhold is to weigh — — 


The ſix-penny loaf wheaten is to 


weigh — . 


4 


Ditto houſhold is to weigh — 


_ twelve- penny loaf wheaten is 


to weigh — — 


Ditto houſhold is to weigh —— | 


The eighteen penny loaf wheaten 
18 to weigh 5 wy — 


Ditto houſhold i is to weigh ha | 
Aud in places where quartern, hal-peck, and peck 


loaves be made, then as follows: 


The peck loaf . oz: | ar, 33 F- s 8. 
wheaten is| land is tobe 
t bade. 
Ditto houſ- VVV 
hold is to IJ. and is te bee 
„ OE I GS 


lb. 


| 


O2. 


os” K __ - 


BE 


dr. 


| & 
* 
| 
\ 


*. 


Form of pub- 
lication of the 


de divided for 


Bread. 


And the balf peck and quarter of a peck loaves of 


wheaten and houſhold bread are to weigh in proportion 


to the weight a peck loaf of wheaten and houſhold bread 
ought to weighz and to be ſold accordingly in proportion. 


And when any bread ſhall be ordered to be made with the 


meal or flour of rye, barley, oats, peaſe or beans, either 
alone, or mixed with the meal or flour of any other grain; 
the aſſize of ſuch bread ſhall be made publick, in ſuch man- 


ner as the magiſtrates or juſtices, who ſhall ſet ſuch allize, 


Bread of siffer- 
ent denomina- 
tions not to be 
allowed at the 
ſame time. 


ſhall from time to time direct. /. 12. 

In places where any ſix-penny, twelve · penny, and 
eighteen- penny loaves ſhall be allowed to be made or fold, 
no peck, half peck, or quarter of a peck loaves ſhall be 
allowed at the ſame time to be made or ſold; to the intent 
that one of thoſe ſorts of loaves may not be ſold, deſignedly 


or otherwiſe, for the other ſort thereof, to the injury of 
unwary people: on pain that every one offending in the 


premiſes ſhall forfeit not exceeding 40 s. nor leſs than 20s. 


as the magiſtrate or juſtice bfore whom ſuch offender ſhall 


Hundreds may 


ſetting the 
aſſize. 


be convicted ſhall think fit. / 13. 
If the juſtices of any county, 5 or diviſion, ſhall 


in their ſeſſions think fit to aſcertain, that any hundred 
or other place within ſuch diviſion ought to be eſtimat- 


ed, as of or in any one particular hundred, riding, or 
diviſion, of any ſuch county, riding, or diviſion, i in order 
that the aſſize of bread which ſhall be ſet for ſuch particu- 
lar hundred or place may extend to or comprize ſuch 
other hundred: or place; in ſuch caſe it ſhall be lawful 
for them ſo to do : but by ſo doing thereof, no juſtice of 
any ſuch county, riding, or diviſion ſhall be excluded from 
acting as a juſtice in any hundred, riding, or diviſion of 


any ſuch county, in which any ſuch particular towns, diſ- 
tricts, or places ſhall lie, or the aſſize for them ſhall be MN 


ſet. / 14. 


Clerk of the 
market to keep 
8 books, 


An entry ſhall be made from time to time by the clerk 
of the market, or other. perſon appointed to make return 


as aforeſaid, in a book. to be provided and kept by him, 


of every return by him made; and alſo of the rate at 


Which the price, aſſize, and weight of bread ſhall be 


ſet within his juriſdiction: Which book any inhabitant 


map at all ſeaſonable times in the day inſpect without 
. | 


A fie not to be 
altered nl! the 
price of corn 
Alters 3d. 2 
duſhel. 


bl 
1 


After the aſſize ſhall be ſet no n ſhall be made 
therein in any ſubſequent week, either to riſe or ſink 
the ſame, except when the price of wheat or other grain 
ſhall be returned as having riſen or fallen 3d. a 1 

« mes 


. P. 1 © 


Bread, 


face the laſt return; no provibon being made by the 
aſſize tables for altering any aſſize, when the variation in 
the price ſhall not have amounted to, and been returned 
3d. a buſhel, /. 16. 

If any meal weigher, clerk of the market, or other per- 
ſon appointed to make returns as aforeſaid, ſhall neglect, 
omit, or refuſe to do any thing by this act required to be 
done by him, or ſhall deſignedly or knowingly make any 
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Puniſhment of 
officers tor 
default. 


falſe return; or if any conſtable or other peace officer ſnall 


refuſe or neglect to obey any warrant in writing delivered 
to him under the hand and ſeal of any magiſtrate or juſtice, 
or to do any other act requiſite to be done by him for car- 
rying this aCt into execution ; he ſhall forfeit not exceed- 
ing 5 I. nor leſs than 20s. /. 17. 

If any buyer or ſeller of or dealer in corn, grain, meal, 
or flour, on reaſonable requeſt to him made by the meal 
weighers of the city of London, or by the clerks of the mar- 
ket or other perſon reſpectively appointed to make re- 


Buyer or ſeller 
to declare the 
price 0; corn. 


turns as aforeſaid; ſhall refuſe to diſcloſe and make known © 


to them the true real prices which the ſeveral forts of 
grain, meal, and flour ſhall be bona fide bought at or ſold by 
or for him, at any corn market, or other place where corn, 


grain, meal, or flour 1s uſually openly or publickly fold ; 


or ſhall knowingly give in any falſe or untrue price, or 


which hath been made by any deceitful means; he ſhall, on 


conviction thereof by confeſſion, or oath of one witneſs, or 


affirmation of a quaker, forfeit not more than 101. nor leſs 
than 408. . 18. 

If any court, magiſtrate, or justice, who ſhall hav 
ordered any return to be made as aforeſaid, ſhall, with. 


in three days after . ſuch return, fuſpect that” the ſame © 


Was not truly and bona fide made: they may ſummon be- 
fore them any perſon who ſhall have bought or ſold, or 
agreed to buy or fell any grain, meal or flour within 


Maaifrates may | 


ſend for them. 


their reſpective juriſdictions, or who ſhall be thought to 
be likely to give any information concerning the premiſes; 
and may examine them upon oath, touching the rates 
and prices, which the ſeveral ſorts of grain, meal and 
flour, or any of them, were really and bona ide bought at 


or ſold for, or agreed ſo to be, by him, at any time within 


ſeven days preceding ſuch ſummons. And if any perſon 


ſo ſummoned ſhall neglect or refuſe to appear (proof of 


ſuch ſummons being made upon oath); or if any perſon 


ſo ſummoned ſhall appear, and neglect or refuſe to an- 


ſwer ſuch lawful queſtions touching the premiſes as ſhall 


| ve be propoſed to him, without ſome juſt or reaſonavle ex- 


U 3 „ eule 


. —————— — — 


the aſſize. 
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euſe to be allowed by ſuch court, magiſtrate, or juſtices; 


he ſhall on conviction by oath of one witneſs, or by con- 


feſſion, forfeit not exceeding 10 l. nor lefs than 40 8. 
And if any perſon ſo examined, ſhall wilfully forſwear him- 


_ ſelf, he ſhall ſuffer as in caſes of perjury. Provided, that 
the party ſummoned: be not obliged to travel above five 
miles from the place of his abode. /. 19. 


Balcer of bread 


made of other 
grain than wheat 
ſhall conform to 


Whenever any court, magiſtrate, or juſtices as afore- 


 faid ſhall order any bread to be made with the flour or 


meal. of any other grain than wheat, or to be mixed with 


the flour of wheat, or to be made with the flour of meal 
of any other ſorts of grain, either ſeparate or mixed to- 


gether; all perſons who ſhall make any bread for ſale, 
in any place where ſuch order ſhall be made, ſhall make 
bread with ſuch mixed meal or flour, in ſuch manner, and 


ol ſuch, weight and goodneſs, and ſhall ſelt the fame at fuch 


Regulations by 
36 G. 3. Co 22. 


for male ing 


mixed bread. 


Fd 


prices, as ſuch court, magiſtrate, or juſtices reſpectively 
ſhall direct: on pain of forfeiting not more than 5 l. nor 


| leſs. than 40s. / 20. 


And whereas it is expedient in order to diminiſh the 
conſumption of wheat, that bakers ſhogld be permitted te 
make and fell mixed bread, which they. cannot now do in 
places where an aſhze is ſet: And whereas it is not ex- 
pedient to apply to ſuch ſorts: of bread the reſtrictions in 
the tables of the aſſize and price of bread now eſtabliſhed ; 
It is enacted, that any perſon in any place whatſoever, 
whether any aſſize of bread has been ſet or not, may 


make and ſell peck, half peck, quartern, and half quantern 
baue, made of the whole produce of wheat, deducting 


only 5 1b. of bran per buſhel; or made of any ſort of 
wheaten flour mixed with meal, or flour of barley, rye, 
oats, 'buck wheat, Indian corn, peaſe, beans, rice, or any 
ether kind of grain, or potatoes, in ſuch proportions, and 
at ſuch prices as the maker and ſeller thereof ſhall deem 
vaaſonable, 36 G. 3. 4. 22. % 1. 3 

And every perſon who ſhall make or ſell ſuch mixed 
bread, ſhall put upon every loaf, a mark in large Reman 


Ietters, denoting what are the ſorts and proportions of ſuch 
mixture; or a large Roman M, together with ſome mark 
diſtinguiſhing one ſort of fuch bread from another; and 


ſhall alſo affix in ſome conſpicuous part of his ſhop, or 
the window thereof, a paper written in large and Jegible 
characters at length, ſpecifying the ſorts and proportions | 


| of the mixtures compoſing ſuch forts of bread, and alſo 


mw 5 85 correſponding to each fort, and the prices there» 
On /. 2. . | | 


And 


Bread. 


_ And in eaſe ſuch loaves be deficient in weight accord» 
ing to the ſize preſcribed by the ſaid act of 31 G. 2. c. 29. 
or be not marked purſuant to the directions of this act, 
and correſponding to the paper aforefaid ; or ſhall have 
any mixture therein not denoted by the mark thereon; or 


any mixture in lieu of flour which is not genuine flour, 


or article imported to be; or ſhall have any allum, or pre- 
paration or mixture in which allum is an ingredient, or any 


mixture whatſoever, except the mixture of which the ſame 


purports to be made, and common ſalt, pure water, eggs, 
milk, yeaſt and barm, or ſuch other leaven as ſhall be 
allowed to be uſed in the making of bread ; every perſon 


ſo offending, ſhall be liable to the like penalties, to be 


recovered and applied in the ſame manner as is provided 
in the ſaid act of 31 G. 2. c. 29.—36 G. 3. c. 22. / 3. 
Provided that this act ſhall not affect the rights of the 


|  bakers' company in London. 36 G. 3. c. 22. /. 5. 


The ſeveral ſorts of bread which ſhall be made for ſale, 
or ſold, or expoſed to or for ſale, ſhall always be well 
made, and in their ſeveral and reſpective degrees, ac- 
_ cording to the goodneſs of the ſeveral ſorts of meal or 


four whereof the ſame ought to be made; and no allum, 


or preparation or mixture in which allum ſhall be an in- 
gredient, or any other ingredient or mixture whatſoever 
(except only the genuine meal or flour which ought to 
be put therein, and common ſalt, pure water, eggs, milk, 
yeaſt, and barm, or ſuch leaven as ſhall be allowed to be 
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True making 
of bread, 


put therein by thoſe who have ſet. the aſſize, and where 


no aſſize ſhall be ſet, then ſuch leaven as any magiſtrate 
or juſtice within his juriſdiction ſnall allow to be uſed in 
making of bread) ſhall be put into, or in anywiſe ufed 


in making dough, or any bread to be fold, or as or for 
leaven to ferment any dough, or on any other account, 


in the trade or myſtery of making bread, under any colour 
or pretence whatſoever ; on pain that every perſon (other 


than a ſervant or journeyman) who ſhall knowingly 


offend in the premiſes, and ſhall be convicted (F) thereof 
by confeſſion, or oath of one witneſs, before any ſuch 
magiſtrate or juſtice, reſpeCtively, ſhall forfeit not more 
than 101. nor leſs than 40 s.; or ſhall by warrant of ſuch 


magiſtrate or juſtice be apprehended and committed to 


the houſe of correction, or ſome priſon of the county, city, 
town corporate, borough, riding, diviſian, or place, where 
the offence ſhall have been committed, or the offender 
ſhall be apprehended, there to remain and be kept to hard 
labour, for any time not exceeding one calendar month, 


4 t. 
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8 
} 
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Adulterating - 
meal. 


Undue mixtures 
of meal. 


Bread. 


nor leſs than ten days from the time of 92255 commitment, 


as ſuch magiſtrate or juſtice ſhall think fit. And if any 
ſervant or journeyman baker ſhall] knowingly offend in the 


premiſes, and be convicted thereof as aforeſaid z he ſhalt 
forfeit not more than 5 l. nor leſs than 20 8.; or ſhall in 
like manner be committed to the houſe of correction or 
priſon as aforeſaid. And it ſhall be lawful for the magiſtrate 


or juſtice, before whom ſuch offender ſhall be convicted, 


out of the money forfeited, when recovered, to cauſe the 


offender's name, place of abode, and offence, to be publiſh- 


ed in ſome news- paper, which ſhall be printed or publiſhed 
in or near the county, city, or place, where any ſuch of- 
fence ſhall have been committed. 31 G. 2. c. 29. J 21. 
No perſon ſhall knowingly put into any corn, meal, 
or flour, which ſhall be ground, dreſſed, bolted, or manu- 


_ faftured for ſale, either ut the time of grinding; dreſling, 
bolting, or in anywiſe manufacturing the ſame, or at any 


other time, any ingredient, mixture, or other thing what- 
ſoever; or ſhall knowingly ſell, offer, or expoſe to ſale 


any meal or flour of any ſort of grain, as or for the meal 
or flour of any other fort of grain, or any thing as or for 


or mixed with the meal or flour of any grain which ſhall 
not be the real and genuine meal or flour of the grain the 
ſame ſhall import to be and ought to be; on pain of for- 
feiting, not more than 5 l. nor leſs than 40 8. e 22. 
No perſon ſhall knowingly put into any bread which 


| ſhall be made for ſale, any mixture of meal or flour of any 


other ſort of grain than of the grain the ſame ſhall import 


to be, and ſhall be allowed to be made of, in purſuance of 


this act; or ſhall put into any bread which ſhall be made 


for ſale, any larger or other proportion of any other or 


different ſort of grain, or the meal or flour thereof, than 
what ſhall be appointed or allowed to be put therein by this 
act; or any mixture or thing as, for, or in lieu of flour, 


Which ſhall not really be the genuine flour the ſame ſhall 


import to be and ought to be; on pain of forfeiting, not 


more than 51. nor leſs than 208. / 23. 


| Penalty for 
deficiency | in 


If any perſon who ſhall make avy bread for ſale, or 
who ſhall ſend out, or ſell, or expoſe to or for ſale, any 
bread which thall be een, in weight, according to 
the aſſize which ſhall be ſet for the ſame; he ſhall for- 
teit (G) not exceeding 5 8. nor leſs than 18. for every 
ounce wanting in the weight every ſuch loaf ought to be 
of; and for every loaf which ſhall be found wanting leſs 


than an ounce, ſhall forfeit not exceeding 28. 6d. nor 
leſs than 8 d. as ſuch PETER: or Juſtice: before whom 


ſuch 


Bread. 
ſuch bread ſhall be brought ſhall think fit: ſo as ſuch 
bread which ſhall be complained of for wanting weight, 


in any city, town corporate, borough, liberty, or fran- 


chiſe having juriſdiction thereof, or within the weekly 


bills of mortality, ſhall be brought before ſome magiſtrate, 
or juſtice having juriſdiction in the premiſes, and weighed 


before him, within 24 hours after the ſame ſhall have 
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been baked, ſold, or expoſed to ſale; and ſo as ſuch 
bread which ſhall be complained of for wanting weight, 


in any hundred, riding, diviſion, liberty, rape, wapen- 


take, or place, {hall be brought before ſome juſtice 
within fuck 

three days after the ſame ſhall have been baked, ſold, 
or expoſed to ſale; unleſs it be made out to the ſatiefac- 
tion of ſuch magiſtrate or juſtice, on the behalf of the 
party complained of, that ſuch deficiency in weight 


_ wholly aroſe from ſome unavoidable accident in baking, 
or otherwiſe, or was occaſioned by ſome contrivance or 


confederacy. /. 24. 
Every perſon who ſhall make for ſale, or ſell, or 


expole, or ſend out to or for ſale, any fort of bread what- 


ſoever, ſhall cauſe to be fairly marked on every loaf 


made, ſold, carried out, or expoſed to ſale as wheaten 
bread, a large roman W; and upon every loaf made, 


fold, carried out, or expoſed to fale as houſhold or brown 
bread, a large roman H; on pain of forfeiting for every 
loaf not ſo marked, not more than 20s. nor leſs than 5 s. 

(except as to ſuch loaves which ſhall be raſped aſter the 
beſpeaking or purchaſing thereof, by the particular deſire 


of any perſon who ſhall order the ſame to be raſped for 


his own uſe), / 25 


No baker or 3 perſon ſhall aſk or take, for any. 


bread which he ſhall ſel! or expoſe to ſale, any greater price 
than ſuch bread ſhall be aſcertained to be ſold at by the 
aſſize as aforeſaid ; and no baker, or other perſon who ſhall _ 


make any bread for ſale, ſhall refuſe or decline to ſell 


any loaf or loaves of any of the ſorts of bread which in 


purſuance of this act ſhall be allowed or ordered to be 
made, to any perſon who ſhall tender ready money in 


juriſdiction and weighed before him within 


Mark. 


| Penalty for ſell. 


Ing tor a- greater 


price than is ſet 
by the allize. 


payment for the ſame, at the price ſet for the ſame by the 


aſhze, when ſuch perſon ſhall have any loaf in his poſſeſ- 
ſion to be ſold, more than ſhall be requiſite for the imme- 
diate neceſſary uſe of his family or his cuſtomers, and 


which it ſhall be incumbent on ſuch baker or other perſon. 


5 oe any of to prove before the magiſtrate or juſtice 
to whom ſuch complaint. ſhall be made, if thereunto 
1 required 
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required by the party complaining; on pain of forfeitin 
for every ſuch offence, not more than 40 8. nor leſs than 
(And by the 2&3 Ed. 6. c. 15. If any baker ſhall 
conſpire not to ſell bread but at certain prices; every ſuch 
perſon ſhall forfeit 10 J. for the firſt offence; and if not 
paid in fix days he ſhall be impriſoned twenty days, and 


have only bread and water for his ſuſtenance; for the 


| ſecond offence 201. or the pillory; and for the third 


Bread inferior to 
wheaten ſnail 
not be ſold for 
a higher price 
than houſehold, 


Houſes may be 
entered to ſearch 
for bread, 


offence 40 l. or the pillory, and loſs of an ear, and to 
become infamous. And the ſeſſions or Jeet may hear and 
determine the ſame.) 5 

No perſon ſhall fell or offer to ſale any bread of an 
inferior quality to wheaten bread, at a higher price than 
houſhold bread ſhall be ſet at by the aſſize; on pain of 
forfeiting (being convicted thereof by confeſſion, or oath 
of one witneſs, before one magiſtrate or juſtice) the ſum 
of 208. / 27. | | „ 

It ſhall be lawful for any magiſtrate or juſtice, or 
for any peace officer authoriſed by warrant of ſuch ma- 


giſtrate or juſtice, at ſeaſonable times in the day-time, to 


enter into any houfe, ſhop, ſtall, bakehoufe, warehouſe, or 


outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread, 
which ſhall be there found: And if any bread, on any ſuch 
ſearch, ſhall be found to be wanting either in the goodneſs 


of the {tuff whereof it ſhall be made, or to be deficient in 


the due baking or working thereof, or ſhall be wanting in 
the due weight, or not truly marked, or ſhall he of any 
other ſort of bread than ſhall be allowed to be made by 


virtue of this act; any ſuch magiſtrate, juſtice, or peace 


officer may ſeize the ſame; and fuch magiſtrate or juſtice 


may diſpoſe thereof, as he in his diſcretion ſhall think fit, 
for the better carrying of this act into execution. / 28. 


Mills and other 
places may be 
entered to ſearch 
for adulterated 
meal. 


3 GS | 5 

If information ſhall be given on oath, to any ma- 
giſt rate or juſtice, that there is reaſonable cauſe to 
ſuſpect, that any miller who grinds any grain for toll or 


reward, or any perſon who doth dreſs, bolt, or in anywiſe 


manufacture any meal or flour for ſale, or any maker of 
bread for ſale, doth mix up with or put into any meal or 


four ground or manufactured for fale, any mixture, in 
gredient, or thing whatſoever, not the genuine produce 


of the grain ſuch meal or flour ſhall import and ought to 


be, or whereby the purity of any meal or flour in the 


poſſeſſion of any ſuch miller, mealman, or baker ſhall be 


Bread. 


in anywiſe adulterated; it ſhall be lawful for any ſuch 


- magiſtrate or juſtice, and alſo for any peace officer autho- 
rized by the warrant of ſuch magiſtrate or juſtice, at all 
ſeaſonable times in the day-time, to enter in any houſe, 
mill, ſhop, bakehouſe, ſtall, bolting-houſe, paſtry, ware- 
houſe, or outhouſe, of or belonging to any ſuch miller, 
mealman, or baker, and to ſearch and examine whether 
any mixture, ingredient, or thing, not the genuine pro- 
duce of the grain ſuch meal or flour ſhall import or ought 
to be, ſhall have been mixed up with or put into any 


meal or flour in the poſſeſſion of any ſuch miller, meal- 


man or baker, either in the grinding of any grain at the 
mill, or in the dreſſing, bolting, or manufacturing thereof. 
or whereby the purity of any meal or flour ſhall be in any- 
wiſe adulterated : And if on ſuch ſearch it ſhall appear, 
that any offence hath been committed in any place 


allowed to be ſearched as aforeſaid ; it ſhall be lawful for 


any magiſtrate, juſtice, or officer, authorized as afore- 


| faid, to ſeize any meal or flour which ſhall be deemed on 
ſuch ſearch to have been aduiterated, and ail mixtures 
and ingredients which {hall be found and deemed to have 


been uſed or intended to be uſed for ſuch adulterationz 
and ſuch thereof as ſhall be ſeized by ſuch peace officer - 


ſhall, with all convenient ſpeed, be carried to ſome ma- 


giſtrate or juſtice: And if any magiſtrate or juſtice, who 


{hall make any ſeizure in purſuance of this act, or to 


whom any thing ſeized ſhall be brought, ſhall adjudge 


that any mixture or ingredients, not the genuine pro- 


duce of the grain any ſuch meal or flour which ſhall 
have been ſo ſeized ſhall import and ought to be, ſhall 


have been put into any ſuch meal or flour, or that the 
Purity of any ſuch meal or flour ſo ſeized was adulterated 


by any mixture or ingredient put therein; in ſuch caſe, 

every ſuch magiſtrate or juſtice is hereby required to- diſ- 
poſe of the ſame, as he in his diſcretion ſhall think proper. 
31 G. 2. 6. 29. / 29. „ 
Every miller, mealman, baker, or ſeller of bread as 
aforeſaid, in whoſe houſe, mill, ſhop, bakehouſe, ſtall, 
bolting-houſe, paſtry, warehouſe, outhouſe, or poſſeſſion, 
any mixture or ingredient ſhall be found, which ſhall be 
adjudged by any magiſtrate or juſtice to have been lodged 
there with an intent to haye adulterated the purity of 
meal, flour, or bread, {hall on conviction, by confeſſion, 


or oath of one witneſs before any fuch magiſtrate or juſ- 


tice, forfeit not exceeding 101. nor leſs than 40 8. unleſs 


ſhe party charged with ſuch offence {hall make it appear 
. to 


Penalty of ha- 
ing in poſſeſſicn 
unlawful ingre- 
dients. 
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Penalty of 
obſtructing 
ſearch. 


Perſon intereſted 
not to act as a 
magiſtrate. 


Journeymen or 
ſervants offend- 
ing. 


Bread. 


to the tatisfaction of ſuch magiſtrate or juſtice, that ſuch 
mixture or ingredient was not brought or lodged where 
the ſame was ſeized, with deſign to have been put into 
any meal or flour, or to have adulterated the purity there- 
of ; but that the fame was there for ſome other lawful 
purpoſe. And it ſhall be lawful for ſuch magiſtrate or 
Juſtice, out of the forfeiture when recovered, to 2 the 
offender's name, place of abode, and offence to be pub- 


liſhed in ſome news- paper printed or publiſhed in or near 
the county, city, or place where ſuch offence ſhall have 


been committed. /. 30. 

If any perſon ſhall obſtruct or hinder ſuch ſearch, or 
the ſeizure of any bread or ingredients as aforeſaid ; he 
ſhall forfeit not exceeding 5 1. nor Jeſs than 208. / 31. 

No perſon who ſhall allow or be concerned in the 
buſineſs of a miller, mealman, or baker, ſhall act as a 
magiſtrate or juſtice in the execution of this act; on pain 
of 50l. to him who will inform and ſue for the ſame 1n 
any court of record at Weftminſler. ſ. 32. | 

If any perſon who ſhall follow the trade of a baker; 
ſhall make complaint to any magiſtrate or juſtice, and 
make appear to him by the oath of any credible witneſs, 
that any offence which he hath been charged with, and 


for which he ſhall have paid any penalty by this act, ſhall 


have been occaſioned by the wilful negleC or default of 
any journeyman or other ſervant employed by him; ſuch 
magiſtrate or juſtice ſhall iſſue his warrant to bring ſuch 


Journeyman or ſervant before himſelf or any magiſtrate or 


juſtice of the place where the offender can be found ; and 
on his being apprehended and brought before ſuch ma- 
giſtrate or juſtice, the ſaid magiltrate or Juſtice ſhall ex- 
amine into the matter of ſuch complaint, and on proof 


thereof upon oath ſhall under his hand adjudge and order 
what reaſonable ſum ſhall be paid by ſuch journeyman or 


ſervant to his maſter, by way of recompence for the 
money he ſhall have paid by reaſon of the wilful neglect . 


or default of ſuch journeyman or ſervant, And if he 
ſhall neglect or refuſe, on conviction, to pay immediately; 


ſuch magiſtrate or juſtice ſhall commit him to the houſe 


of correction, or ſome other priſon, of the place where 


he ſhall be apprehended or convicted, to be kept to hard 


labour not exceeding one calendar. mth unleſs payment 


thereof ſhall be mice after ſuch commitment, and before 
the expiration of the laid term of e one calendar month. 


'H 33 
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Bread. 7 
It ſhall be lawful for the mayor of TLondn, or any Manner of con- 
eee thereof, within the ſaid city or liberties; and victins «fteacers. 
for one juſtice within the ſeveral counties, ridings, divi- 
ſions, cities, towns corporate, boroughs, liberties, or ju- 
riſdictions; to hear (A) and determine, in a ſummary way, 
all offences againſt this act; and for that purpoſe to ſum- 
mon (B) before him the party accuſed ; and if he ſhall not 
appear, or offer ſome reaſonable exciſe for his default, 
then on oath made of the offence by one witneſs, ſuch 
magiſtrate or juſtice ſhall iſſue his warrant for apprehend- 
ing the offender: And on appearance of the party ac- 
cuſed; or if he ſhall not appear, on notice being given 
to or. left for him-at his uſual place of abode; or if he 
cannot be apprehended on a warrant granted againſt him 
as aforeſaid ; ſuch magiſtrate or juſtice thall proceed to 
inquire of the offence, and to examine any witneſs or 
witneſſes who ſhall be offered on either fide upon oath; and 
ſhall convict (C) or acquit the party accuſed : And if the 
penalty, on ſuch conviction, ſhall not be paid within 24 
hours after ſuch conviction ; ſuch magiſtrate or juſtice 
ſhall iſſue his warrant directed to any peace officer to make 
diſtreſs (D); and if any offender ſhall convey away his 
goods out of the juriſdiction of ſuch magiſtrate or juſtice, 
or ſo much thereof that the penalty cannot be levied, then 
ſome magiſtrate or juſtice within whoſe juriſdiction the 
offender ſhall have removed his goods ſhall back the ſaid 
warrant, and thereupon the penalty ſhall be levied b 
diſtreſs; and if within five days the forfeiture ſhall not be 
paid, the diſtreſs ſhall be appraiſed and ſold, rendering the 
overplus after deducting the forfeiture and the colts and 
charges of the proſecution, diſtreſs and ſale; Which 
charges ſhall be aſcertained by the magiſtrate or juſtice 
before whom the offender was convicted —or who backed 
the warrant, if either of them ſhall continue alive, and if 
not, then by ſome other magiſtrate or juſtice where the 
offender was convicted; and for want of ſuch diſtreſs, 
every ſuch magiſtrate or juſtice within whoſe juriſdiction 
ſuch offender ſhall reſide or be, ſhall on application of the 
proſecutor, and proof made of the conviction and non- 
payment of the penalty and charges, commit (E) fuch 
offender to the common gaol or houſe of correction of 
the diviſion or place where the offender ſhall be found, 
there to remain for one calendar month from the time of 
ſuch commitment, unleſs payment {hall be ſooner made. 
/ 


E Seal 


And 
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Witneſſes. 


Form of the 
conviction. 


Application of 
the forfeitutes. 


Certiote xi. 


a 
And if it ſhall be made out on oath, to the ſatisfaction 
of any magiſtrate or juſtice, that any one is likely to give 


material evidence on behalf of the proſecutor or of the 
perſon accuſed, and will not voluntarily appear to be ex- 


amined; ſuch magiſtrate or juſtice ſhall Aue his ſummons 


to convene ſuch witneſs before him, at ſuch reaſonable 


time as in ſuch ſummons ſhall be fixed: And if any per- 


ſons ſo ſummoned ſhall neglect or refuſe to appear, and no 
Juſt excuſe ſhall be offered for ſuch neglect or refuſal, then 
(after proof upon oath of ſuch ſummons) ſuch magiſtrate 


or juſtice ſhall iſſue his warrant to bring ſuch witneſs be- 


fore him; and if on his appearance, of on being brought 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be exa- 
mined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may commit him to the 
public priſon of the county, city, or other divifion, in 
which the perſon fo refuſing to be examined ſhall be, there 
to remain not exceeding 14 days, nor leſs than three, as 
ſuch magiſtrate or juſtice ſhall direct. / 35. 

And the conviction ſhall be in the form or to the effect 
following : 


3 To wit. B by remembered, that on this 8 day 5 


in the —— year of the reign 
A. O. i, e before me one of his majeſly's 


of 


9 uftices of the peace for the ſaid county of r 


and I de adjuage him to pay and forfeit for the ſame the um 


9 
” Then under my hand and feat the day and year aforeſaid. 

36 | 
By a general clauſe in this ſame act, J. 34. All penal- 
ties and forfeitures, when recoveted, fall ws © paid to the 
informer. 

But by the 32 G. 2. c. 18. Such of the penaltics by 
the aforeſaid act, as thereby are not particularly diſpoſed 
of, ſhall be one moiety thereof, where any offender ſhall 
be convicted by confeſſion, or oath of one witneſs, to him 
who ſhall inform and proſecute; and the other moiety 
thereof, and alſo all penalties and forfeitures incurred on 
the weighing, trying, or ſeizure of any bread by any ma- 
giſtrate or juſtice, ſhall be applied for the better carrying 


the ſaid act into execution, as ſuch 89 or juſtice 


ſhall think fit. D 4. 


No certicrari ſhall be granted, to remove any con- 


viction, or other proceeding had e 31 G. 2, 


c. 29. 5 37. 3 1 


* 
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If any perſon convicted ſhall think himſelf aggrieved, Appeal. 


he may appeal to the next ſeſſions, and the execution 
ſhall in ſuch caſe be ſuſpended; ſuch perſon convicted 
entering into recognizance, at the time of the conviction 
with two ſufficient ſureties, in double the ſum which 
he ſhall have been adjudged to forfeit, upon condition to 
proſecute ſuch appeal with effect, and to be forthcoming 
to abide the judgment and determination of the juſtices 
at the ſaid ſeſſions, who ſhall finally determine the mat- 
ter of the ſaid appeal, and award ſuch coſts as to them 
ſhall appear juſt and reaſonable, to be paid by either par- 


2 and if the conviction ſhall be affirmed, the appellant 


all immediately pay down the ſum adjudged, together 


with ſuch coſts as the juſtices in their ſaid ſeſſions ſhall 
award; and in default of payment thereof, any two ſuch 
juſtices, or any one magiſtrate or juſtice having juriſdic- 
tion in the place to which ſuch appellant ſhall eſcape 
or where he ſhall reſide, ſhall commit him to the common 
gaol of the county, city, diviſion, or place, where he 
ſhall be apprehended, until he ſhall make payment of 
ſuch penalty and of the coſts and charges which ſhall be 
adjudged on the conviction, to the informer : But if the 
appellant ſhall be diſcharged, reaſonable coſts ſhall be 
awarded to him againſt the informer, who would in caſe 
of ſuch conviction have been entitled to a ſhare of the pe- 
nalty; and which eoſts ſhall and may be recovered by the 
appellant againſt ſuch informer, in like manner as coſts 
given at the ſeſſions are recoverable. /. 38. 
Provided, that if the conviction ſhall be within fix days 
before the ſeſſions, the party, on entering into ſuch re- 
cognizance as aforefaid, ſhall be at liberty to appeal, 
either to the then next, or to the next following ſeſſions. 
Every action which ſhall be brought againſt any ma- 
giſtrate, juſtice or peace officer, for any thing done 
under this act, ſhall be commenced within ſix months, 


Indemnity of 
perſons profe- 
cuted fur any 
thing done on 


and laid in the proper county; and the act of the 24 G. 2. this act. 
c. 44. {hall extend to ſuch magiſtrate or juſtice acting un- 


der this act. And no action ſhall be commenced againſt 
ſuch peace officer till ſeven days after notice in writing 
ſhall have been given to or left for him at his uſual place 
of abode by the proſecutor's attorney; which notice ſhall 
contain the name and place of abode of the perſon in- 
tending to bring ſuch action, and alſo of his attorney, 
and likewiſe the cauſe of action: and ſuch peace officer 
may within the ſaid ſeven days tender ſatisfaction ; Wm 

e mn nie 


o 
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Limitation of 
action Ss 


Saving of the 
3ght of others. 


; Bread. 
the ſame is not accepted, the defendant may plead ſuch 
tender in bar of the action, together with the general 
iſſue or any other plea with leave of the court; and if 


the jury ſhall find the amends tendered to have been ſuffi- 
cient, or if the plaintiff ſhall be nonſuit, or diſcontinue, 


or judgment be given for the defendant upon demurrer, 


or if the action be brought after the time limited, or not 
within the proper county, the jury ſhall find for the de- 


fendant, and he ſhall be intitled to his coſts; but if the 


jury ſhall find, that no ſuch tender was made, or not ſuf- 
ficient, or ſhall find againſt the defendant on any plea 
pleaded, they ſhall give a verdict for the plaintiff, and 


ſuch damages as they ſhall think proper, and the plaintiff 


ſhall thereupon recover his ons againſt ſuch defendant, 


J. 40. 


And other perſons ſued for any thing done on this act, 
may plead the general Woes and if they recover ſhall have 


© treble coſts. IPG 


Provided always, that no perſon ſhall ba ide 


for any of the aforeſaid meer unleſs the proſecution be 


commenced within three 188 after the offence committed. : 


Hias. 


Provided alſo, that nothing herein mal extend to pre- 
judice any right or cuſtom of the city of London; or of 
the lord of any leet; or clerk of the market; or the dean 
of Meſtminſter, or high ſteward of Meſiminſter or his de- 
puty; or of the univerſities. /. 43, 44, 45. 

Note; the reaſon why the indemnifying ſtatute of the 
24 G. 2. c. 44. is here particularly mentioned, ſeems to 
be upon the account of ſuch magiſtrates or chief officers 
who are empowered to act in ſetting the aſſize, and other- 
wile carrying this act into execution, that are not juſtices 
of the peace; as for inſtance, the, court of mayor and al- 
dermen, in moſt of the boroughs and towns corporate, 
conſiſteth of perſons ſome of whom are not juſtices; and 
in others, eſpecially the more ancient, not one of them is 

a jullice of the peace (the corporation having been eſta- 
bliſhed before there were any juſtices of the peace in the 


kingdom): but yet they are enabled ſpecially to proceed 


in this and in many other inſtances by act of parliament. 
Which obſervation is applicable alſo to the power herein 
given to them, to iſſue precepts, to examine upon oath, 
and the like; which power is implied 1 in the general of- 
fice of a juſtice of the peace, but is not applicable to 
thoſe others, without ſpecial words granting the ſame. 


80 alſo it was neceſſary for the act to | be particular, with 


| regard 


| Bread. 

regard to the indemnification of conſtables and others 
acting under ſuch warrants : as alſo of the meal weighers, 
clerks of the market, and others appointed to make returns 
of the price of grain, flour, and the like, who are not 


under the general protection of the law for their proceed- 
ings in theſe matters, and therefore require an expreſs 
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declaration in the act itſelf of their authority and privilege 


in this reſpect. 


All that hath been ſaid thove, as to the price and weight 
of bread, and the like, proceeds upon the ſuppoſition of 
an aſſiae being ſet. By the 3 C. 3. c. 11. regulations 


are made altho' no aſſize is ſet, and further proviſions are 
enacted as followeth: 


Proceedings 
where the aſſize 
hath not been 
ſets 


No loaf or loaves of bread, 3 or deemed aſſize loaf 1 


or loaves in the table of the aſſize and price of bread in 
the act of the 31 G. 2. and the weight of which varies 
according to the variation in the price of grain, ſhall be 
made for or expoſed to ſale, in any place where loaves 
called prized loaves in the ſaid tables ſhall be allowed to 
be ſold at the ſame time; that is to ſay, no aſſize loaves 
of the price of three pence and prized loaves called half 


quartern loaves, nor aſſize loaves of the price of ſix-pence 


and prized loaves called quartern loaves, nor aſſize loaves 


of the price of twelve pence and prized loaves called half 
peck loaves, nor aſſize loaves of the price of eighteen 


pence and prized loaves called peck loaves, ſhall at the 
fame time in any place be made for or expoſed to ſale, to 
the end that unwary perſons may not be impoſed on by 
buying aſſize loaves for prized loaves, or prized loaves for 
aſſize loaves; on pain that every perſon offending ſhall for- 
feit not exceeding 45 Por leſs than los. 3 G. 3. c. 11. 
J. I. 

And. the juſtices in their general, quarter, or petty 
ſeſſions, may from time to time appoint, which of the 
ſorts of aſſize or prized loaves, and what other ſorts of 
bread, and what forts of grain, ſhall be allowed to be made 
and fold within their juriſdiction or any part thereof: their 
order to be entered in a book, which may be inſpected by 
the makers of bread for ſale at all ſeaſonable times of the 


day without fee ; and they ſhall cauſe a copy thereof to be 


put up in ſome market or other public town of the place, 


or elſe be inſerted in ſome public newſpaper circulated 


| there, ———-Provided, that the juſtices ſhall not at any 


time allow the making for ſale or ſelling any ſorts of aſſize 


bread made of the flour of wheat, other than wheaten and 


houſehold bread, and loaves of white bread of the price of | 


two pence or under. 7 6 
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Bread, 


And every maker of bread for ſale ſhall obſerve the 


ſame proportion as to weight, as where the aſſize is ſet ; 


that is to ſay, every white loaf of the price of 2 d. or 
under, ſhall weigh three parts in four of the weight of the 
wheaten loaf of the like price: and every wheaten aſſize 


loaf, of whatever price the ſame ſhalt be, ſhall weigh 


three parts in four of the weight of every houſehold aſſize 
loaf of the like price; and every houſehold aſſize loaf 


ſhall weigh one third part more than a wheaten aſſize loaf 


of the like price; on pain of forfeiting not exceeding 40 8. 


And every peck, half peck, quarter of a peck, and 
Half quarter of a peck loaf, made for ſale of the flour of 
wheat, and called heater Bread, ſhall be ſold in propor- 
tion to each other, as to price; and the like as to loaves 


of Houſehold Bread, which ſhall be ſold proportionably 


to each other, and for one fourth lefs than Wheaten 
Bread of the ſame denomination : on pain of forfeit- 


ing for every loaf, not exceeding 40 8. nor leſs than 


108. / 5. N | e 
And the weight of every ſort of bread made for ſale 

ſhall be in averdupois weight as follows: Every peck loaf, 

ſeventeen pounds fix ounces ; half peck loaf, eight pounds 


eleven ounces; quarter of a peck loaf, four pounds five 
- Ounces and a half; half quarter of a peck loaf, two pounds 


two ounces and three quarters; on pain of forfeiting for 


every ounce wanting not exceeding 58. nor leſs than 18. 


and for leſs than an ounce not exceeding 28. 6 d. nor leſs 


than 6d.; ſo as the fame in any city, town corporate, or 


within the bills of mortality, be brought before a juſtice 
and weighed before him within 24 hours after the- ſame 
mall have been baked or found in any perſon's cuſtody 
for ſale, and elſewhere within three days; —unleſs it be 
made out to the ſatisfaction of ſuch juſtice, that the de- 
ficiency in weight wholly aroſe from ſome unavoidable 
accident, or was occaſioned by ſome contrivance or con- 
„%% nn, N e 
And no perſon ſhall ſell or offer to ſale any bread of an 


inferior quality to wheat bread, at an higher price than 
houſchold bread; on pain of forfeiting not exceeding 208. 


1. 7: 


Every wheaten loaf ſhall be marked with a large Roman 
WJ; houſhold with a large Roman H; and if any perſon 
ſhall fell or offer to fale any ſuch loaf unmarked (except 


as to ſuch loaves which ſhall be raſped by the deſire of the 


purchaſer for his own uſe); he ſhatl forfeit for every ſuch 


| toaf, not exceeding 40 8. nor leſs than 108. z unleſs it ſhall 


Bread. 


appear to the ſatisfaction of the juſtioe to whom complaint 
ſhall be made, that the not marking aroſe from ſome un- 


avoidable accident, or was occafioned by ſome contrivance 


or confederacy. /. 8. 


And bread made of any other grain than wheat ſhall be 


marked with ſome letter or letters not more than two, as 
the juſtices in their general, quarter, or ſpecial ſeſſions 
ſhall order, which order ſhall be entered in a book, unto 
which the bakers may reſort in the day time without fee; 
and the juſtices ſhall cauſe a copy thereof to be put up in 
ſome market or other publick town or place within the 


diviſion, or otherwiſe to be inſerted in ſome publick newſ- 


paper uſually circulated there: And if the juſtices ſhall 
neglect to make fuch order, then the baker ſhall mark 
every ſuch loaf with any two diſtinct capital letters as he 


ſhall think fit. And every perſon who ſhall make or 


have in his cuſtody for ſale any ſuch loaf made of other 
grain than wheat, which ſhall not be ſo marked, fo as 


the ſame may on view thereof be aſcertained under what 


d2nomination 1t was made, (except ſuch loaves as ſhall be 
raſped by the deſire of the purchaſer for his own uſe,) 


ſhall forfeit not exceeding 40 8. nor leſs than 58. for 


every loaf not fo marked. 
And it ſhall be lawful for any juſtice, or peace officer 
authorized by warrant of ſuch. juſtice, to enter into any 


1 houſe, ſhop, ſtall, bakehouſe, warehouſe, outhouſe, or 


other place, of or belonging to any baker or ſeller of 
bread; and to ſearch, view, weigh, and try all or any bread 
which ſhall be there found: And if any bread ſhall, on 
any ſearch or trial by any juſtice, or on proof made before 
him by the oath of one witneſs, be found to be deficient 


in weight, or not truly marked, or deficient in the due 


baking or working thereof, or wanting in the goodneſs 
of the ſtuff, or made with any mixture of meal or flour 
of any other grain than the fame ſhall import to be made 


with, or with any larger or other proportion of any other 


grain than what ought to be put therein, or with any 


mixture or ingredient which by the aforeſaid act ought not 


to be put therein, or with any thing in lieu of flour 
which ſhall not be the genuine flour the ſame ſhall im- 
port to be, or made with any leaven not allowed by the 
ſaid former act; ſuch juſtice or peace officer may ſeize the 
fame, and diſpoſe thereof to poor perſons as to ſuch juſtice 
ſhall ſeem fit; and the maker or ſeller, whoſe bread ſhall 
be found wanting in the goodneſs of the ſtuff, or made 
will ſuch undue mixture as aforefaid,' or undue propor- 
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| ſuch juſtice, that any offence for which he ſhall have paid 


Concerning 
ſtandard wheat- 
en bread, 


Bread. 

tion, or made with any thing in lieu of flour which ſhall 
not. be the genuine flour the ſame ſhall import to be, or 
with any leaven not allowed by the ſaid act, ſhall forfeit 
not exceeding 51. nor leſs than 208.3 unleſs the default 
{hall appear to have wholly ariſen from ſome unavoid- 
able accident, or ſome contrivance or confederacy. /. 10. 

And if any perſon ſhall obſtru& or oppoſe any ſuch 
ſearch, or ſeizure of ſuch bread ; he ſhall forfeit not ex- 
ceeding 40 8. nor leſs than 208. /. 11. 
And no perſon, who ſhall follow or be concerned in the 


buſineſs of a miller, mealman, or baker, ſhall be capable 


of acting as a juſtice in the execution of this act; and if 
he ſhall preſume ſo to do, he ſhall forfeit gol. to bim who 
ſhall inform or ſue for the ſame. ,. 12. 


Provided, that if ſuch baker ſhall make it appear to any 


the penalty, was occaſioned by the negleCt or default of his 
journeyman or ſervant ; the ſaid juſtice ſhall iſſue his war- 
rant for bringing ſuch offender before him or ſome other 
Juſtice z and, on conviction, ſuch juſtice ſhall order what 


reaſonable ſara ſhall be paid by the ſaid offender by way of 


recompence and if he do not immediately pay the ſame, 
the ſaid juſtice ſhall commit him to the houſe of correction 
or other priſon of the place where he ſhall be apprehend- 
ed, there to be kept to hard labour for any time not ex- 
ceeding one calendar month, unleſs Payment be ſooner 
made. /. 13 


And one jullice may hear and determine offences in like 
manner as by the ſaid former act. /. 14, 15. 

And no certiorari ſhall be granted, to remove any con- 
viction or other proceedings had thereupon. /. 17. 

With like liberty of appeal as by the faid former act. 

18, 19 
1 And 4 e convicted on this act, ſhall not be proſe- 


_ cuted for the fame offence under any other law. / 23. 
And all penalties and forfeitures on this act ſhall go, 
half to the informer, and half as the juſtice ſhall order for 


carrying this act into execution. /. 24. 


Finally, it is provided, that nothing herein mall extend 
to the univerfities. h 20, | 


By the 13 G. 3. c-:62... Whereas by the 31 G. 2. 


c. 29. and 3 G. 3. c. 11. only two forts of bread made 
of wheat are allowed to, be made for ſale, that is to ſay, 


Wheaten and Houſhold; and whereas according to the 
ancient order and cuſtom of the realm there hath been 
ſrom time immemorial a STANDARD WHEATEN BREAD, 

being 


BR - IS $21 ts ——c tu — 


Bread. 
being the whole produce of the wheat whereof it was 
made: it is therefore enacted, that from henceforth a 


bread made of the flour of wheat, which flour, without 


any mixture or diviſion, ſhall be the whole produce of 


the grain, the bran or hull thereof only excepted, and 


which ſhall weigh three fourth parts of the weight of the 


wheat whereof 1 i ſhall be made, may be made and ſold, 


and ſhall be called and underſtood to be a fandord Jobeaten 
bread. 1. 1. 


And the maker ſhall mark every loaf thereof with the 
capital letters $ W, and the ſame may be made and ſold, 


altho' no aſſize be ſet, of the weight and In the propor- 


tions following: viz. That every ſtandard wheaten peck 


loaf ſhall weigh 171b. 60z. averdupois every half peck 


loaf 81b. 11 0z.; and every quartern loaf 4 1b. 5 102.: And 


every peck loaf, half peck loaf, and quartern loaf fhall 


always be fold as to price in proportion to each other 


reſpectively: And that when wheat en and houſhold bread, 
made as the law direCts, ſhall be fold at the ſame time. 
together with this ſtandard wheaten bread, they be ſold 


in reſpect of and in proportion to each other as followeth ; 


namely, That the ſame weight of wheaten bread, which 


_ coſts 8 d. the ſame weight of this ſtandard wheaten bread 
ſnall coſt 7d. and the ſame weight of houſhold bread ſhall 


coſt 6 d. or 7 ſtandard wheaten aſſized loaves ſhall weigh 


equal to 8 wheaten aſſized loaves, or to 6 houſehold aſſized 

| loaves of the ſame: price, as near as may be. /. 2. 
Provided, that the ſaid ſtandard wheaten bread ſhall not. 

be made into or expoſed to ſale as prized loaves, at one 


and the ſame time, together with aſſized loaves of the ſame 
ſtandard wheaten bread. J. 3. 


And the magiſtrates may, whenever they think proper, 
fix the aſſize of this ſtandard wheaten bread, according to 


the following tables: 
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Bread. 
1 E 82 
Or the 48s1zE table of ſtandard wheaten bread, 


The firſt column contains the price of the buſhel of 


wheat, Wincheſter meaſure, from 28. 9d. to 145. 6d. the 
buſhel, the allowance of the magiſtrates to the baker 
included: The other columns contain the weight of the 
ſeveral loaves. Fen TO 


Small Bread. | Large Aſſze Bread. 


* 


| 


Price of 
the buſhel || | 
of wheat || Penny. [| Two Sixpence, | Twelve Eight-en | 
| and baking. | Pence. Pence. Pence. 
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Small Bread. | 


Two Pence. 


| Ib. oz. dr. | 


14 10 


14 
13 


13 


13 


12 


14 


12 
12 


11 


„ 
1 


_— 


| 


lb. oz. dr. 


2 


Sixpence. 
{ 


2 11 
2 10 


9 


n Mn K „ n ͤ· vue 


Twelve 
Pence. 


lb, oz. dr. 


— 


8A 


GOGO OO W A W Vw 
— 
dd 


28 inkgnw 
— 
= 


Large Aſſize Bread. 


Eighteen 
Pence. 
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E . 
Or the yRICE table of ſtandard wheaten bread, 


The firſt column contains the price of the buſhel of wheat, 
allowance to the baker included: The other columns contain 
the prices of the ſeveral loaves. 


[ Price of ar- Half Peck Peck | Price of 
the buſhel | tern Loaf. Loaf. the buſhel 
of wheat | Loaf, | of wheat 


and baking. and baking. 


Quar- (Rue peck Peck | | 
tern Loaf, Loaf. 
Loaf. 
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Bread. 


And the bakers and ſellers of the ſaid ſtandard wheaten 


bread ſhall be liable to all the penalties of the former acts: 


Provided, that if any information be laid againſt a baker, 


for making, marking, or expoling to ſale any bread pur- 
porting to be the ſtandard wheaten bread aforeſaid, made 
of flour, not being the whole produce of the wheat, the 
bran or hull thereof only excepted, and weighing three 
fourth parts of the weight of the wheat whereof it was 
| made, and ſhall prove that he bought the ſaid flour, as and 
for ſuch flour, of the miller or mealman, naming his name 
and place of abode; in ſuch caſe the baker ſhall be ac- 
quitted, and the miller or mealman ſhall forfeit as in the 


caſe of adulterating corn, meal, or flour, by the ſaid act, of 


31 G. 2. c. 29. / 5, 6. 
And when the magiſtrates oo ſet the aſſize of the ſaid 


ſtandard wheaten bread; they may, if they think proper, 


omit ſetting the aſſize of any other ſort of bread, /. 7. 


And the juſtices at any general or quarter ſeſſions may 


prohibit for three months (unleſs they ſhall ſee cauſe ſooner 
to revoke the prohibition, which they may do at any ad- 
journed quarrer ſeſſions or any ſpecial ſeſſions) the makers 


of bread for ſale, for making or expoling to ſale any 


other one or more ſorts of bread, purporting to be of a 


ſuperior quality, and ſold at a higher price, than the 


ſtandard wheaten bread aforeſaid. Provided, that no ſuch 
order of prohibition ſhall take place, until one kalendar 


month at leaſt after the date of the making thereof. And 


ſuch order ſhall be entered by the ſaid juſtices in a book; 
to be inſpected by the bakers at all ſeaſonable times in the 
day time without fee. And the juſtices ſhall cauſe a cop 

of ſuch order to be put up in ſome market or other publick 
town within the diſtrict, or ſhall cauſe the ſame to be in- 


ſerted in ſome publick news paper publiſhed within ſuch _ 


diſtrict. And provided, that the bakers may have an oppor- 


tunity, whillt the ſaid prohibition 1s under conſideration, | 

of offering to the juſtices their objeCtions againſt it. /. 8, 9. 
Provided alſo, that nothing herein ſhall extend to pre- 

vent the magiſtrates or others who have power to ſet the 


aſſize of bread, from allowing, (even during the time of 
{ſuch prohibition as aforeſaid, ) if they think fit, any white 


loaves or wheaten loaves of the price of one penny or two 


pence to be made and fold, ſo that they be made, marked, 


and ſold, according to the regulations of the aſſize table 


of % 10. 


And whereas in many places the inferior claſſes of ; | 


people are uſed to be ſupplied with bread made of wheat 


of 
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of a coarſe and cheaper 
| bread aforeſaid ; therefore it ſhall be lawful for the baker, 
to make and ſell ſuch inferior and coarſer bread, provided 
he ſells the ſame at a price under that of houſhold bread, 


Bread. 


ſort than the ſtandard wheaten 


a directed by the ſaid act of 31 G. 2. (altho' nothing * 
act extends to ſetting any aſſize thereon). But if he 


| 2 ſuch inferior or coarſer bread by weights and prices 


whereat the houſhold bread aforeſaid is at this time aſſized; 


he ſhall be liable to the ſame penalties as bakers for an 


* 


miſdemeanor in making and ſelling any other ſort of bread, 


7. 11, 12. 


Provided always, that nothing herein ſhall extonit to 
prejudice any right or cuſtom of the city of London, or 
the dean of the collegiate church of Weſtminſter, or the 
high ſteward of the city of Welmin/eer, or either of the 
two univerſities. / 14, 15, 16, 17. 


A. Information of an undue mixture uſed in mak- 
ing of bread; on the 31 G. 2. c. 29. /. 21. 
Weltmorland: BE. it remembered, That this day of 

in the year of the reign 
of 


at in the ſaid county, A. I. yeoman, in his 
proper perſon „ exhibiteth to me, J. P. eſquire, one of his na- 


jeſty's juſtices of the peace for the ſaid county, a complaint and 


information, and thereby informeth me, that A. O. late of 
in the county aforeſaid, baker, on the day of - 
[Here ſpecify the time of the offence, that the * 
may appear to be commenced within three days after the 
offence committed, according to the 42d ſection of the 


aforeſaid ſtatute] did put into and wſe, i in the making of bread 
o be fold, a preparation or mixture in which allum was an in- 
gredient, contrary to the form of the flatute in ſuch caſe made 


and provided; whereby the ſaid A. O. hath forfeited a ſum of 


money not exceeding 10l. nor leſs than 40 5. ; and thereupon the 


aid A. I. prayeth the judgment of me the ſaid juſtice in that 


behalf, and that he the ſaid A. I. may have one moiety of the 


aid forfeiture, according to the form of the flatute in ſuch caſe 


made; and that the ſaid A. O. may be ſummoned to ayer 


the prem "ee before me the ſaid Jufce. 


B. Summons thereupon. 


Weſtmorland. To the conſtable of 


W* EREAS 1 and information hath been 


exhibited er me J. P. eſquire, one of his majeſty's 
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Bread. 


juſtices of the peace for the ſaid county, by A. I. yeoman, tha 


A. O. late of ———— in the county aforeſaid, baker, on the 
day of in the — year of the reign of —— did 
put inte and uſe, in | the making of bread to be ſold, a prepara= 


tion or mixture in which allum was an ingredient, contrary to 


the form of the flatute in ſuch cafe made and provided: Theſe 


are therefore to require you forthwith to ſummon the ſaid A. O. 
zo appear before me at on the day of — at 
the hour © 


to certify what. you fhall have done in the premiſes. Herein 


| fail you not, Given under my hand and ſeal the — 


day of in the year aforeſaid. 


If the party ſhall not appear on ſuch ſummons, or offer 
ſome reaſonable excuſe for his default; then on oath made 
of the offence by one witneſs, ſuch juſtice ſhall iſſue his 


evarrant (mutatis mutandis) 4 apprehend the offender and 
bring him before the nd jt Mice, to anſwer the ſaid inform- 


ation. 
On the party's appearance; or if he do not appear, then 
on proof of the ſummons being given to him or left at his 


uſual place of abode; or if he cannot be apprehended by 
warrant as aforeſaid ; the juſtice may proceed to hear and 


determine the offence, 


C. The form of the conviction, by the words of he 
ſtatute, ſhall be as follows : : 


Weſtmorland, : ; B* it remembered, T hat on this = day 
to wit. in the —— hear of the reign 
A. O. is conviied before me J. P. eſquire, one of 


bis majeſty s juſtices of the peace for the ſaid county, for put= 


ting into and uſing, in the making of al to be ſold, a prepa- 


ration or mixture in which allum was an ingredient: And Ido 


adjudge him to pay and forfeit for the ſame the ſum of five 
pounds. Given under my hand and 8 the day and year 


9 


D. Warrant of diſtreſs, on non-payment of the 


penalty within 24 hours after his conviction. 
Weſtmorland. 5 "v0 the conſtable al 


Fi Oraſmuch as A. O. late of — ie the county aforeſaid, 
duly convicted 


before me + P. 1 15 one & his my efty's juſtices of the peace 


for 


day of 


baker, was on the 


in the forenoon of the ſame day, then and 
there to anſwer to the ſaid information : And be you then there, 


* 
þ - 
vs 31 
: [ 
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| ' Weſtmorland. I A. C. conflable of 


Bread. 


for the ſaid county, by the oath of A. W. a credible” ine, 
for that the ſaid A. O. on the ——— day of — 


aid 
put into and uſe, iu the making of bread to be ſold, a prepara- 
tion or mixture in which allum was an ingredient, againſt 
the form of the ſtatute in ſuch caſe made and provided; by rea- 
fon whereof, I did adjudge and have adjudged him to pay and 


forfeit for the ſaid offence the ſum of 5, l. to be di ributed as is 


herein-after mentioned: And whereas it appears to me, that 


the ſaid ſum, or any part theregf, is not yet paid, I do there- 


fore hereby authorize and require you forthwith to make diſtreſs 
of the goods and -hattels of him the ſaid A. O. and if within 
the ſpace of five days next after ſuch diſtreſs by you taken, the 
faid ſum of p 1. ſhall not be paid, that then you do cauſe the 
fard goods by you ſeized to be appraiſed and ſold ; rendering the 
overplus to him the ſaid A. O. after deducting the ſaid ſum of 


5 l. and alſo the cgſis and charges of the proſecution for the ſaid 


offence, and of the ſaid diſtreſs and ſale; which coſts and 


 eharges I do hereby aſcertain at the ſum of 30%. And out of 


the 2 ſum of 51. ſo forfeited as aforeſaid, you are to pay one 


moiety 10 A. I. yeoman, who informed me of the ſaid offence, 


and proſecuted to conviction him the ſaid A. O. before me for 


the ſame ; and the other moiety you are to apply for the better 

carrying the act of parliament for the due making of bread and 
for the other purpoſes therein mentioned into execution, according 
as I ſhall hereafter give you directions And if ſufficient diftreſs 
cannot be had or found whereupon to levy the ſaid ſum of 51. as 


 afereſaid, you are hereby required to certify the ſame to me to- 
gether with the return of this precept. Herein 0 you nt. 


Given under my hand and ſeal the — 9 of 


— in the | 
year of the reign of 


. Return of the want of diſtreſs, indorſed upon the 


warrant: 


in 45 ſaid county, 

do hereby certify J. P. eſquire, one of his 
majeſty's jufbices of the peace for the ſaid county, that by vir- 
tue of this warrant, I have made diligent ſearch for the goods 
and chattels of the within mentioned A. O. and that I can find 
no ſufficient goods and chattels of him the ſaid A. O. whereoi 


o levy the within mentioned ſum of 5l. Wriineſs my hand, 


the = 


day of = 


7 ES before me the ſaid juſtice, 
the day and year aforefaid; _ 
7. P. 


in the * —. 


A. C. 


E. Com- 


Bread. 


E. Commitment for want of diſtreſs. 


1 To the conſtable of in the Caid 
Weſtmorland. county, and to the keeper of the com- 
| e mon gaol at — in the ſaid county. 


For, much as A. O. late of —— in the county e. 
baker, was on the day of duly convicted before 


me 1... ſquare, one of his N juſtices of the peace for 
the ſaid county," by the cath of A. W. a credible witneſs, for 
that he the ſaid A. O. on the day of . did put into 


and uſe, in the making of bread to be fold, a preparation or mix= 
ture in which allum was an ingredient, againſt the form 
of the flatute in that caſe made and provided,; by reaſon whert- 


of I did adjudge him to pay and forfeit for the ſaid offence 
the ſum of gl. And whereas on the day of in 


the gear Gera, I did iſſue my warrant to the conſtable o 
to levy the ſaid ſum of 5 l. by diſtreſs of the goods and 


chattels of ae the ſaid A. O. And whereas it appears 10 


me, as ell upon the oath of the ſaid conſtable g 
wiſe, that he the faid conſtable 0 of — hath uſed his beſt 
endeavours to levy the ſaid ſum on the goods and chattels of the 
ſaid A. O. as aforeſaid, but that no ſufficient diſtreſs can be 
found whereon to levy the ſame : Therefore I do hereby com- 
mand you the ſaid conſtable 0 him the ſaid A. O. to 
apprehend and ſafely convey to the ſaid common gasl, and 
him to deliver to the keeper thereof aforeſaid, togather qwith 


this precept : And I do Hei eb command you the ſaid keeper of 
the gaol aforeſaid, to receive into your cuſtody in the ſaid gael 
Him the ſaid A. O. and him there ſafely to keep for the ſpace 


of one calendar month from the time of this commitment ; unleſs 
the ſaid ſum of 5 l. and the cofts and charges of the proſeculian 
which I have 1 at the ſum of ſhall be ſooner 


| paid. Given under my hand and ſeal the day 7 — 
in the year He | V 


: F. G. The like proceſs as above may be for-bread 


deficient 1n weight ; beginning the information, 


A. B. which is the ground-work of the whole, 
thus: 


HAT A. O. late of 


baker, on the 


: of the reign of — 


in the county afsr 2 
day of in the year 


did expoſe to ſale one loaf of houjheld bread 


iin poi wing. to be a two penny loaf, deficient in weight one 
ounce, 


as other 
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Bread. 
ounce, according to the Mae ze then and theve Jet for the ſaid 
bread. 


And ſo in Ar like caſes. 
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Breaking gaol. See Priſon breaking. 
Breaking open doors. See Arteſt. 
Brewers, See Extiſe. 


2 — 5 BEE Py 1 
— 2 


E ”y : — 


Bribery. 


B* IBERY in a ftriQ ſenſe is taken fag a great miſ⸗ 
* prifion of one in a judicial place, taking any thing 
whatſoever, except meat and drink of ſmall value, of any 

one who has to do before him any way, for doing his 
office, or by colour of his office, but of the king only; 

and is puniſhable at the common law by fine or W 

ment. 1 Haw, c. 67. 


— - X I. 


Bricks and Tiles. 
Duty on bricks and Tiles. See Extiſe. 
True ki | BE the 17 Ed. 4. c. 4. Every perſon, uſing the oc- 
Aan, cupation of making of the tile called Plain tile 
(othereile called Thak tile), roof tile or cres tile, corner 
tile, and gutter tile, ſhall make it good, ſeaſonakle, and 
ſufficient, and well whited and annealed. 

And the earth, whereof any ſuch. tiles ſhall be made, 
ſhall be digged and caſt up beſore Nov. 1, next before 
they ſhall be made; and ſtirred and turned before Feb. 1, 

next following; and not wrought before Mar. 1, next 
after: and the ſame earth, before it be put to making of 
| tile, ſhall be truly wrought and tried from ſtones. 

And the veins called malin or marle, and chalk, lying 
commonly in the ground near to the land convenient to 
make tile, after the digging of the ſaid earth whereof any 
ſuch tile ſhall be made, ſhall be well ſevered from the earth 

of which the tile ſhall be made, 
And every ſuch plain tile ſo to be made ſhall be 104 


inches long, 6+ inches broad, and half an inch and half 
a quarter 


( 


Bricks and Tiles. 


half an inch and half a quarter thick, with convenient 


deepneſs:— Gutter tile and cover tile 10+ inches long, 


with convenient thickneſs, breadth, and deepneſs. 
And if any perſon ſhall ſet to ſale any ſuch tile other- 
wiſe made, he ſhall forfeit to the buyer double value of 


a quarter thick: Roof tile or cres tile, 13 inches long, 
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the tile, and make fine and ranſom at the king's will. — 
To be recovered by action of debt, with coſts. And alfo 


the juſtices of the peace and every of them may hear 


and determine offences againſt this act; who ſhall aſſeſs 


upon the offender no leſs fine than for every 1000 plain 
tiles 5s. for every 100 roof tile 6s. 8d. and for every 
100 corner or gutter tile 28. 

And the ſaid juſtices ſhall have power to call before 
them or any of them perſons having experience or know- 
ledge in making tile, to ſearch and examine the dig- 
ging, caſting, turning, -parting, making, whiting, and 
annealing aforeſaid ; and no perſon ſhall put any ſuch tile 
to ſale before it be ſearched, on pain of forfeiture. And 
if the ſearcher ſhall find any perſons offending againſt 
this act, they ſhall preſent the defaulters at the next ſeſ- 
ſions, which ſhall be equal to a preſentment ef 12 men. 
And the ſearcher ſhall have of the tile maker for his la- 
bour for every 1000 plain tile ſearched 1d., for every 109 
roof tile an halfpenny, and for every hundred corner and 
gutter tile a farthing. Searcher neglecting his duty ſhall 
torteit 108.3 and the juſtices may hear and determine the 
defaults of the ſearchers, in like manner as of the tile 

Rn: 
y the 17 G. 3. . 42. All bricks made for ſale 
* when burned, be not leſs than eight inches and an 


half long, two inches and an half thick, and four inches 


wide; and all pantiles, not lefs than thirteen inches and 
an half long, nine inches and an half wide, and half an 


True making of 


bricks and pan- 
tiles. 


inch thick: on pain that the maker ſhall forfeit 20 8. for 


every 1000 bricks, and 108. for every 1000 pantiles. 


. 1, 2. (Note; the reaſon why no proviſion was made 


concerning panties, among the other ſorts of tiles, by the 


above mentioned act of the 17 Ed. 4. is, becauſe pantiles . 


are a modern invention; long after the date of that act. 
And the ſize of the ſieves or ſcreens for ſifting or ſereen- 
ing ſea coal aſhes, to be mixed with brick earth in mak- 


ing of bricks, ſhall not exceed one fourth part of an inch 


between the maſhes, / 3. 
All combinations for enhancing the price of bricks or 
tiles ſhall be void; z and every brick maker or tile maker 
offending ? 


Combinations to 


enhance the 
price. 


by 
4 
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Penalties. 


Appeal. 


Bricks and Tiles. 


offending therein ſhall forfeit 201. and every clerk, agent, 
or ſervant, 101.: half to the poor, and half to Rm who 
ſhall ſue in fix calendar months in- one of the courts at. 
Weſtminſter. ſ. 4. 

All other penalties and forfeitures, not 3 otherwiſe 
directed, ſhall be recovered before one juſtice, on proof 


by confeſſion or oath of one witneſs ; to be levied by diſ- 


treſs, and diſtributed half to the informer, and half to the 
poor of the pariſh where the offender dwells : and if ſuf- 
ficient diſtreſs ſhall not be found, or ſuch penalties and 
forfeitures ſhall not be forthwith paid, the juſtice ſhall 

commit the offender to the common gaol or houſe of cor- 
rection for the place where the matter ſhall ariſe, for an 

time not exceeding two calendar months, unleſs ſuch pe- 


nalties and forfeitures, and all reaſonable charges, ſhall be 


ſooner paid. 7. 5. 


The conviction to be in this form, or to the like effect: 


B. it remembered, That on the day of in the 
year of our Lord A. B. is convicted before me C. D. 
one of his majeſty s juflices of the peace for the ———— of 
(ſpecifying the offence, and the time and place when and 
where the ſame was committed, as the caſe ſhall be). 
Given under my hand and ſeal the day and year aforeſaid. ſ. 6. 
But no penalty, in reſpect of the dimenſions of bricks 
or tiles, ſhall be recovered, unleſs the information ſhall 
be laid within one. calendar month after ſale or delivery 


of the brick or tiles. /. 7. 


Perſons aggrieved may, within four calendar months 
after the cauſe of complaint ſhall have ariſen, appeal to 
the general quarter ſeſſions, giving 21 days notice at the 
leaft, in writing, to the perſon or perſons whoſe. acts are 

complained againſt; and within eight days after ſuch no- 
tice entering into recognizance before a juſtice with two 
ſureties, conditioned to try ſuch appeal at, and abide the 
order of, and pay ſuch 'coits as ſhall be awarded by the 


court. And the juſtices at ſuch ſeſſions, on proof of ſuch 


notice and recognizance, ſhall hear and determine the ap- 


peal in a ſummary way, and award ſuch coſts to the part 


appealing or appealed againſt, as they ſhall think reaſon- 


able: And their determination ſhall be concluſive; and 
no order or other proceedings in the premiſes ſhall be 


quaſhed for want of form, or removed by certiorari or 


other proceſs | 5 > BOP of his money s courts of record at 
ne efminſter. 


Bridges. 


Nerz; This title treateth only of county bridges: 


thoſe which are under the cognizance of the ſur- 
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veyor of the highways, as being repaired by the ſeveral 


pariſhes or diſtricts, are treated of under the title High⸗ 
Ways, 


I. Who ſhall repair. 
II. Power of the leet to inquire thereof. 
III. Power of the juſtices in ſeſſions. 
IV. Concerning the 3oo foot at the end of bridges. 
J. Indiftment of bridges. 


Vl. Charges and manner of repairing. 
FII, Contracting for a term of years, 


I. Wii ſhall repair. 


* By the great charter, 9 H. 3. c. 15. No town nor free- 
ang x be diſtrained to make bridges nor banks, but ſuch 
as of old time and of right have been accuſtomed. 

And none can be compelled to make new bilde, 
where never any were before, but by act of Faden 
2 Inſt. 701. | 

y the common law, ſome perfons (fpiritual or tempo- 
ral, corporate or not corporate) are bound to repair 
bridges by reaſon of the zenure of their lands or tenements; 
and ſome by reaſon of preſcription only: 

By tenure, by reafon that they and thoſe whoſe eſtate 


they have in the lands or tenements, are bound in reſpe&t 


thereof to repair the fame, 2 /t. Joo. 

By reaſon of preſcription only; but herein there is a di- 
verſity between bodies politick or corporate, ſpiritual or 
temporal, and natural perſons: for the bodies politick or 
corporate, ſpiritual or temporal, may be bound by ufage 
and preſcription only, becauſe they are local and have a 
ſuccellion perpetual; but a natural perſon cannot be bound 
by act of his anceſtor, without a lien, or 8 and 
aſſets. 2 Eiſt. 700. 

If a man make a bridge for the common good i 
alt the ſubjects, he is not bound to repair it; for no par- 
ticular man is bound to reparation of bridges by the com- 
mon law, but by tenure or preſcription. 2 {nft. 701. 
And if none are bounden by teyure or preſcription at 


common law, then the whole county or franchiſe ſhall 


repair it. Id. 1 
Vor. I. Y > > 10 


Repairing by 
tenure or pre- 
ſeript on. 


"_ duilt dy 
a private pei ſon 
which is after- 
wards uſed dy 
the publick. 


| 


Bridges. 


E. 10 G. 3. K. and the inhabitants of the V. ef} Riding 
of the county of York. The caſe was, There was an 
ancient ſoot-bridge over Gluſburne beck in the faid Welt 
Riding, and a ford for horſes, and another for carriages; 
being in the king's common highway, leading from Otley 
to Cine in the county, of Lancaſter. The inhabitants of 

Gliſturne had always repaired the ſaid foot-bridge. In the 
year 1743, the inhabitants of G/y/burne aforeſaid, being 
deſirous of having a bridge for carts and carriages over 
the ſaid ſtream, applicd for aſſiſtance to the ſeſſions for 
the ſaid Weſt Riding; and thereupon the juſtices order- 
ed the ſum of 101. to be iſſued for that purpoſe, with a 
proviſo, that the ſame ſhould not be conſtrued to extend to 
charge the inhabitants of the ſaid Riding, in time to come, 
with the reparation of the {aid bridge, or any part thereof. 
In purfuance whereof, the inhabitants of Gly/burne aforeſaid 
pulled down the ancient foot bridge, and ſold the mate- 
rials thereof, and received the money for the ſame, and 
built a bridge, about ſixty yards higher up the ſtream, in 
the ſame highway, ſor foot- paſſengers, horſes, carts, and 
carriages. Which bridge ſo built was of publick utility 
and uſed conſtantly afterwards by all perſons paſſing that 
road, till the year 1767, when the fame was carried awa 
by a flood. And the queſtion was, Whether the inhabit- 
ants of the ſaid Weſt Riding were obliged to rebuild the 
{aid bridge. And, in behalf of the ſaid Riding, a caſe 
was cited from 1 Res Abr. 368. which is as follows: 
« If a man erccts a mill for his own profit, and makes a 
„ new cut for the water to come to it, and makes a new 
« bridge over it, and the ſubjects uſe to go over this as 
« over a common bridge; this bridge ought to be repaired 
« by him who has the mill, and not by the county, be- 
% cauſe he erected it for his own benefit.” But the court 
were clear and unanimous, and the Riding was obliged to 
repair this new bridge. The inhabitants of the county are 
of common right bound to repair all public bridges, be- 
cauſe they are for the benefit of the county. By Magna 
 Cherta, none ſhall be diſtrained to make bridges, but ſuch 
as of old time have been accuſtomed. The inhabitants of 
Gligſburne were not bound to mate or build this new bridge 
for carts or carriages: Nor are they obliged to repair more 
than they were before bound to repair. And they never 
were bound to repair a bridge for horſes, carts, and car- 
riages, What they were bound by preſcription to repair, 
was only a foot-bridge. They have built a quite different 
bridge in a different place. The caſe in RolPs Abr. about 
a mill erected for a perſon's own benefit is nent. 

: There 


There the private emolument continued to the perſon 
who erected it: And it was not reaſonable for him to 
make the county contribute to it, whillt the private be- 
nefit continued to himſelf. But this bridge for horſes, 
carts, and carriages was for the common public utility 
of the county, and therefore is within the rule, that “if 
c a man builds a bridge, and it becomes uſeful to the 
“ county in general, the, county ſhall repair it,” The 
common law therefore attached upon this bridge, and the 
county ought to repair it. Burr. Mans. 2594. Black, 
Rep. 685. 

By the 22 H. 8. c. 5. W hereas in many places il 
cannot be known and proved, what hundred, town, Pari iſh, 
perſon, or body politic ought to repair bridges broken in the 
highways ; in every ſuch caſe the ſaid bridges, if they be 
abithout a city or os corporate, ſpall be made by the inha- 
bitants of the county: if within a city or town corporate, then 
by the inhabitants of ſuch city or town corporate if part be 
n one Hire, city, or town corporate, and parti in anther, 


Ir part within the limits of a city or town corporate, 


and part without, the inhabitants of the ſhire, cities, or 


towns corporate, ſhall repair ſuch Part as lies within their 
limits. f. 3. 


Bridges broken in the highways) This . 17 to 
common bridges in the king's highways, and not to pri- 
vate bridges to mills, or the like; the remedy in which 

caſe is not by indictment but by action. 2 1/2. 701. 
Within a city or town corporate] It hath been queitioned, 
whether a borough which hath no bridge within its own 
limits, be not liable to contribute to the Fepatrs of a 
county bridge. 1 Haw. 225. 

By the inhabitants] The perſons to be charged by this 


act are comprehended under the word inhabitants ; which 


word, being the largeſt word of che kind, is needful to 
be explained: 5 

Firſt, although a man be dwelling in an "PEE in a fo- 
reign county, city, or town corporate; yet if he hath 
lands in his own poſlcthon and manurance in the. county, 
city, or town corporate, where the decayed bridge is, he 
is an inhabitant, both where his perſon dwelleth, and 
where he bath lands in his own poſſeſſion. 

Secondly, If a man dwelleth in a foreign ſhire, city, or 
town corporate, and keepeth a houſe and ſervants in an- 
other ſhire, city, or town corporate, he is an inhabitant in 
each ſhire, city, or-town corporate within this ſtatute. _ 

Thirdly, HA vi termini, every perſon that dwelleth in 
any ſhire, city, or town corporate, though he hath but a 

2. | perſona] 
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Bridges. 


perſonal reſidence, yet he is ſaid in law to be an inha- 


bitant, or a dweller there, as ſervants, or the like; but 
this ſtatute extendeth not to them, but to ſuch houſhotders 
who may be diſtrained for non-payment : And it would 
be infinite and impoſſible, to tax every inhabitant being 


no houſholder. 


Fourth, Every coporation and body politic, reſiding 
in any county, city, or town corporate, or having lands 


or tenements in any county, city, or town corporate 


which they keep in their own hands and occupation, are 


ſaid to be inhabitants there, within the purview of this 
ſtatute. 


Fifthly, An infant, that hath houſe or lands by defcent 
or purchaſe, is liable to the publick charge; and fo is the 
huſband of a feme covert, 2 Int. 702. 

A tenant at will of an houſe, which 1 to a 
common bridge, is bound to repair the houſe, ſo that the 
publick be not prejudiced by the want of repair, although 


he be not bound to repair as to his landlord. . Raym. 


850. 
The freehold of bridges is in him that hath the free - 


hold of the ſoil; but the free . is for all the id 3 


liege people. 2 by. 795. 


. Power 0] 7 the leet to inquire thereof. 
Decays of bridges are prefentable-1 in the leet, or torn, 
2 Lift. 701. 
III. Power of the Juſtices in ſeſſions. 
T he Juſtices, or four of them at the leaſt, (1 Q. Gall have 


fower to inquire, hear and determine in the general feffions, 


| of all manner of annoyances of Fee broken in the highways, 
to the damage of the king's liege people, and to make ſuch pro- 
ceſs and pains upon every preſentment againſ! ſuch as ought 10 


be charged to make or amend them, as the king's bench uſually 
doth, or as it fhall ſeem by their diſcretions to be neceſſary ana 
convenient, for the ſpeedy amendment of ſuch bridges. 22 U. 8. 
. 
Four of them at the leaſt] If the bridge be wikis a fran- 


chuſe, which hath not four juſtices, and a ſeſſions of 


its own, the juſtices of the county thall inquire : but 
if the franchiſe be a county of itſelf, and hath not 


four juſtices (1 Q:), it is not within this ſtatute, but 


is left to 1 remedy which it had at common law. 
2 1nift, 702. 
And 


Bridges. 

And to make proceſs] Where the bridge is in one 
ſhire, and the perſons or lands which ought to be charged 
are in another ſhire; or where the bridge is within a 
city or town corporate, and the perſons or lands that 
| Ought to be charged are out of the faid city; the juſ- 

| tices of ſuch ſhire, city, or town corporate, ſhall have 
power to hear and determine. ſuch annoyances; being 
within the limits of their commiſſion ; and if the an- 
noyance be preſented, then to make proceſs into every 
ſhire of the realm, againſt ſuch as ought to repair the 
ſame, and to do further in every behalf as they might do, 
if the perſons or lands chargeable were in the ſame ſhire, 


city, or town corporate where the annoyance is. 22 H. 8. 


Ee. 5. / 5. | 
As the king's bench uſually doth] The prefentment at 


common law might be before the king's bench, or at the 


aſſizes. 21nft. 701. 


TY. Concerning the 300 foot at the ends of bridges. 


Such part and portion of the highways, as well within 
franchiſes as without, as lie next adjoining to any ends of 


any bridges, diſtant from any of the ſaid ends by the ſpace 


of 300 foot, ſhall be made, repaired, and amended as 
often as need ſhall require; and the juſtices, or four of 
them (1 1 .2;), ſhall have power to inquire, hear, and de- 
termine, in the general ſeſſions, all manner of annoyances 


of and in ſuch highways, ſo being and lying next adjoin- 


ing to any ends of bridges, diſtant from any one of the 
ends of ſuch bridges 300 foot, and to do in every thing 
concerning the making, repairing, and amending of ſuch 


bighways, in as ample manner as they may do for the 


making, repairing, and amendiag of bridges. 22 H. 8. 
& 5. J 9 


J. Indictmeni / bridges. 


No money ſhall be applied to the repair of bridges, until 
preſentment be made by the grand jury at the fixes or ſeſſions, 
of their inſufficiency, imconventency, or want of reparation. 
12G. 2. c. 29. f. 13. 

An indictment 5 not repairing a bridge, ought to 
ſhew what ſort of a bridge it is, whether for carts and car- 
riages, or for horſes, or for footmen only. L. Rayen. 1175. 

If a man be indicted for that by reaſon of the tenure of 
certain lands he is bound to repair a bridge, it muſt be 
alleged where thoſe lands lie. 2 H. H. 181. 
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Bridges. 

Any particular inhabitant of a county, or tenant of land 
charged to the repairs of a bridge, may be made defend- 
ant to an indictment for not repairing it, and be liable to 
pay the whole fine aſſeſſed by the court, for the default of 
repairs, and ſhall be put to his remedy at law for a con- 
tribution from thoſe, who are bound to bear a propor- 
tionable ſhare in the charge; for the neceſſity of the cafe 
requires the greateſt expedition in caſcs of this nature: 
for bridges being of abſolute neceility, are not to lie unte- 
Paired till ſuits are determined. 1 Ha. 221. 

If a manor be held by the ſervice or tenure of repair- 
ing a common bridge or highway, and that manor aſter- 
wards comes to be divided into ſeveral hands; every one 
of theſe altenees being tenants of any parcel, either of 
the demeſnes or ſervices, ſhall be liable to the whole 
charge, and are contributory among themſelves. And 
tho' the lord of the manor might, upon the ſeveral alien- 
ations, agree to diſcharge thoſe that purchaſed of him, 


of ſuch repairs; yet that ſhall not alter the remedy for 


the publick, but only bind the lord and thoſe that claim 


under him. As the whole manor, and every part of it, 


in the poſſeſnon of one tenant, was once chargeable with 


the reparations ſo it ſhall remain, notwithſtanding any 


act of the proprietor: It ſhall not be in his power to 
apportion the charge whereby the remedy for publick 
benefit ſhall be made more difficult, or by alienations 
to perſons unable, to render it, in reſpect of the parts 
which _ come into ſuch hands, quite fruſtrate, 
3 Sall. J58 

It hath kn bete, that it is not ſuſſicient for the 
defendants to an indictment for not repairing a bridge, to 
excuſe themſelves, by ſhewing either that they are not 
bound to repair the whole, or any part of the bridge, 
without ſhewing. what other perſon is bound to repair the 
fame; and it is ſaid, that in ſuch caſe the whole charge 


mall be laid upon fuch defendants, by reaſon of their ill 


lea. I Ha. 221. 


It ſeemeth, that no inhabitant of a county ought to be 
a juror, for the trial of an iſſue, whether the county be 


bound to ſuch repairs or not; and therefore the jury mult. 
come from ſome adjacent county. 1 Haw. 222. 


And it ſcemeth that the ſame objection may lie as to the 
fu/lices, where they are (as it may probably happen) all 
intereſted. In which caſe it ſeemeth that the trial ſhall be 
in the next county. For where an impartial trial cannot 
be had in the proper county, it ſball be tried as near to 
the fame as may be, As 1 in the calc of the king and the 

inhabitants 


inhabitants of the county of the city of Norwich, concern- 
ing a county bridge, the trial was in Sl. Burr, 
Mansf. 859, 860. 

But by a ſpecial ſtatute, an inhabitant of the county, 
in ſuch caſe, may be a vizne/s. 1 Ann. ſt. 1, c. 18. 


No fine, iſſue, penalty, or forfeiture, upon any preſentment, 


or indiftment for not repairing bridges, or the highways at the 
ends of bridges, ſhall be returned into the exchequer, but hall 


be paid to the treaſurer, to be applied towards the jaid repairs, 


and not otherauiſe. 1 Ann. ft, 1. c. 18. f. 4. 

And no e or indiftment for net repairing bridges, 
or highways at the ends F bridges, ſhall be removed by cer- 
tiorari out of the county into another court. 1 Ann. ft. 1. 


C. 18. f. 5. 


Removed by certiorari] In the caſe of K. v. inhabitants of 


Cumberland, H. 35 G. 3. the chief queſtion was, Whether 
an indictment for not repairing a bridge could be removed 
by certiorari or not? To ſhew that it could at, the defend- 
ants relied on the above clauſe; but the proſecutor con- 
tended, that it was intended only to prevent defendants 
removing ſuch preſentments or indictments, and did not 
take away the certioruri from the proſecutor. — By L. Kenyon 
Ch. J. The words of this ſtatuté are very general; but if in 


the conſtruction, we were to read them in their full extent, 


it would introduce a ſolèciſm in the law; for in theſe caſes 
the defendants are the inhabitants of a county; and if the 
indictment cannot be removed by certiorari, & c. ſuggeſtion 


entered on the record that the inhabitants of the county are 


intereſted, in order to have the trial elſewhere, the indict- 
ment muſt be tried by the very perſons who are parties in 
the cauſe. This, I believe, would be an anomalous caſe in 
the law of Exgland. However this queſtion does not reſt 
on that general obſervation ; if this were a new caſe, we 
ſhould confider whether the extenſive words of this ſtatute 
ought not to be narrowed in their conſtruction, in order to 
arrive at that point which is the object of all laws—the 
attainment of juſtice. Now, in ſupport of the conſtruction 
contended for by the proſecutor, that the ſtatute does not 


prevent the removal of this indictment, many inſtances have 


been furniſhed of indictments for not repairing bridges 


having been removed by certiorari applied for by the 


proſecutor ; and his lordſhip cited a number of caſes, and 
ſaid, that on the authority of thoſe caſes, the court were of 
opinion that the certiorar; was properly iſſued. Darm. 


and Eaſt, 6 V. 194. 
And a certiorari lies to remove an order made by the 


juſtices concerning the repair of a bridge, purſuant to a 
1 4 private 
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ge Bridges. 
private act of parliament ; and the juſtices ought to re- 
tain the 3 act upon which their order is founded. 
Dalt. 504 
E. 48. 4. K. and the inhabitants of Handſiuorthᷣ. Upon 
motion to quaſh a certiorari to remove an indictment againft 
the defendants at ſeſſions, for not repairing a bridge; it 
Was inſiſted, that by! the 1 Ann. c. 18. the gertiorari is taken 
away. To "which it was anſwered, and reſolved by the 
court, that this act extenderh only t to bridges where the 
county is charged to repair; and that where a private 
perſon or pariſh is charged, and the right will come in 
queſtion, the act of the 5 £6 IF. c. 11. hath allowed the 
granting a certiorari, And therefore they retuſed to quaſh. 


der. 900, 


PL Charges and manner of repairing. 
Charges of re» By the 12 G. 2. c. 29. The charges of repairing and 


pairing. amending bridges, and highways at the ends of bridges, 


ſhall be paid out of the general county rate. /. 1. 
The four juſtices in ſe{fions as aforeſaid may appoint 


Juſtices may 
>ppoint ſury two ſuryeyors, with ſalaries, to ſee the bridges amended, 
veyors. 22 iT, 8. b. 5. 15 4. 
And this buſineſs of ſurveying the bridges, for the more 
convenience, is uſually annexed by the juſtices to the 
office of the high conſtables; for which they have by this 
clauſe power to allow them falaries, 
Manner of It ſeemeth to be clear, that thoſe who are bound to re- 
repairing. pair bridges, muſt make them of ſuch height and ſtrength 


as ſhall be anſwerable to the courſe of the water, whether 
it continue in the old channel, or make a new one. 
Inn 
May enteronthe And perſons are not rreſpaſſers, for entering on any ad- 
lands adjoining . joining lands for repairing bridges, or laying thereon the 
requiſite materials. 1 Hav. 221. 
Changing the In the caſe of K. v. juſtices of Glamorganſhire, T T,. 
R 1 33 G. 3. Buller J. ſaid, „ As to the power of juſtices ta 
change roads, by changing the local ſituation of a bridge, 
there certainly are old caſes againſt it, and they were pro— 
perly decided; becauſe previous to 14 G. 2. c. 33. (below) 
the ſeſſions had no power to change the ſituation of 
bridges; but that act impliedly gives them that power, for 
it enables them to purchaſe lands adjoining any county 
bridge for the more commodinus enlarging and convenient re- 
building the ſame. This therefore implicdly gives them the 
power of altering the poſition of the bridge to ſuit the con- 
yenience of the publick. Durmnf. and Haff, 5 V. 279 


And 


Bridges. 


329 


And! in the above caſe of K. v. inhabitants of Cumber- "Widening 
land, H. 2 5 G. 3. the court ſtrongly intimated (though no bridges. | 


poſitive opinion was given), that if a bridge uſed for car- 
riages, though formerly adequate to the purpoſes intended, 

were not now of ſufficient width to meet the publick exi- 
gencies, owing to the increaſed width of carriages, the 
burden of widening it muſt be borne by thofe who are 


bound to repair the bridge. And upon that queſtion there 


cannot be entertained much doubt. evade be and Laſt, 
6 V. 194. 

The jultices at their ſeſſions may purchaſe any parcel of 
land, adjoining or near to any county bridge, for the more 
commodious enlarging, or convement rebuilding the 
ſame, not exceeding one acre, to be paid for by the trea- 
ſurer out of the county rates, by order under the hands 
and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 
lands ſo purchaſed ſhall be conveyed to ſuch perſon or 
perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in 
truſt, for enlarging or rebuilding the ſaid bridges. 14 C. 2. 
a8 


VII. Contracting for a term of years. 
By the 12 G. 2. 08. 29. 10 14. When any publick 


bridges, ramparts, banks, or cops, are to be repaired at 
the expence of the county, the juſtices at their general or 
quarter ſeſſions, after preſentment made by the grand jury 
of their want of reparation, may contract with any perſon 
for rebuilding, repairing, and amending the ſame, for any 
term not exceeding ſeven years, at a certain annual ſum. 

In order to which they ſhall give publick notice of their 
intention of contracting with any perſon, for rebuilding, 
repairing, and amending the ſame. 

And ſuch contracts ſhall be made at the moſt reaſon- 
able price which ſhall be propoſed by the contractors; who 
ſhall give ſufficient ſecurity for the due performance there- 
of, to the clerk of the peace. 

And all contracts when agreed to, and all orders relat- 
ing thereto, thall be entered in a book to be kept by the 


May purch+ le 
lands adjonung. 


clerk of the peace ſor that purpoſe; who ſhall keep the 


ſame amongſt the records of the county, to be inſpected 
by any of the juſtices at all ſeaſonable times, and by any 


perſon employed by any paruh or place, contributing to 
the ſame without ſec. 


Indictment 
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Bridges. 
che ment for a bridge out of repair, 


Weſtmorland. 5 4 the oaths of good and lon. 
ful men of the county aforeſaid, then 
and there fworn and charged to inquire for onr ſaid lard the 
ting, and the body of the county afor aid, it is preſented, that 
- certain COminen 5 idge, over the river cormmenty called 
bridge, lying and being in the pariſb of in the 
county aforeſaid, in the King's . common ig baun there, leading 
From the market town of + to the market totun of 
in the faid county, 4 altogether and 25 om the time whereof the 
memory gf man is net lo the 1 being a common ! 
highaway for all the [rages arid {i Juv jects of our ſaid lord the king 
and of his anceſtors, 2vith their horſes, carts, and carriages to 
£0, paſs, ride, and travel ot ther pleaſure, on the 


day of in the year of the reign of —-— vas, 
aid yet 1s in great decay, bro en, and ruinous ; 00 that the lieges 


and ſubjects of our ,. id lord the Ting, upon and. over the ſaid 
bridge with their horſes, carts, and carriages could not and 
cannot go, paſs, ride, and travel, without great danger, to 
the grievous damage and nufance of all the lieges and ſub jects 

of our ſaid lord the king, upon and over the fame bridge going, 

pajjing, e and travelling, and againſt the peace of our 
aid lord the king, his crown and dignity. 

And that the inhabitants of the county aforeſaid, the com- 
mon bridge aforeſaid (fo as aforeſaid being in decay) ought to 
repair and amend, when, and fo often as it Hall Jo ne- 
e. 

[Or, And that A. O. late of in the faid county, 
gentleman, by reaſon of his tenure of certain lands lying in the 
pariſh of — aforeſaid, and eljewwhcre in the ſaid county, 


eught to make, repair, and ameiid 1 / he ſaid common bridge, as 


often as and when it ball be N 7 


Bugger v. 


FR UGGERY han the Dalian bugarone, 2 doligaren 

this vice being faid to have been brought into Eug- 
land out of Italy by the Lombards) is a deteſtable and 
-abominable ſin, amongſt chriſtians not to be named, com- 
mitted by carnal knowledge, againſt the ordinance of the 


Creator, and order of nature, by maukind with mankind, 
y I4 or | 
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Buggerv. 331 
or with 18 beaſt, or by womankind with brute bealt. 
3 Inſt. 58. 
And "by the ſtatute of 25 H. 8. c. 6. Buggery com- The puniſh- 


mitted with mankind or beat is made felony without be- ment. 


nefit of clergy. And the juſtices of the peace may hear 
and determine the ſame, as in cafes of other felomes. 

Which faid ſtatute making it felony generally, there Principal and 
may be acceſſaries both before and after. But thoſe that e. 
are preſent, aiding and abetting, are all principals. And 
altho* none of the principals are admitted to their clergy, 
yet acceilaries before and after are not excluded from 
clergy. I HZ. H. 670. 

Ik the party buggered be within the age of diſcretion Infants, 
(which is generally reckoned the age of 14) it 18 no felony 

in him, but in the agent only. But if buggery be com- 
mitted upon a man of the age of diſcretion, it is tclony 

in them both. 3 Ia, 59. 1 H. H. 650. 

By the articles of the navy (22 G. 2. c. 33. .), if any Navy. 


perſon in the fleet ſhall commit the unnatural and deteſt- 
able ſin of buggery or ſodomy with man or beaſt; he 


ſhall be puniſhed with death by the ſentence of a court 
martial, 


Burglary. 


One againſt the houſe of another, which fall 


mort of burglary, belong to title Larceny, 
under the head Larceny from the Boule. 


1. What is burglary. 
II. Puniſhment thereof. 


III. Reward for convicting a burglar, 


I. What is a burglary. 


4 HE word burglar feemeth to have been brought unto Denen of 
us out of Germany by the Saxons, and to 95 derived basta; 

of the German burg a houſe, and /arron a thief, probably 

from the Latin, /atro, latronis. 

Burglary ig a felony at common law, in breaking and enter= Definition of 
ing the manſion houſe of another, in the night, with intent to burglary. 
commit ſome felony within the ſame, whether the” felonious 
intent be executed or not. Hale's Pl. 79. 
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332 Burglary. 


Mult be abreak- == Breaking] Every entrance into the houſe by a treſpaf- 
wg ſer, is not a breaking in this caſe ; but there muſt be an | 
actual breaking. As if the door of a manſion houſe ſtand | 
open, and the thief enter, this is not. breaking. So it is | 
if the window of the houſe be open, and a thief with a 
hook or other engine draweth out ſome of the goods of 
the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe. But if the thief breaketh the 
glaſs of a window, and with a hook or other engine 
draweth out ſome of the goods of the owner, this is burg— 
Irs for there was an actual breaking of the houſe. 
2 It. Os 
And L. Hale ſays, theſe acts amount to an actual 
breaking; opening the caſement or breaking the glaſs 
window, picking open the lock of a door, or putting back 
the tock, or the leaf of a window, or unlatching the door 
that is only latched. 1 H. H. 552. 
At a meeting of the judges upon a ſpecial verdict, in 
Fanuary 1690, they were divided upon the queſtion, 
whether breaking open the door of a cupboard let into the 
wall of the te was burglary or no. Concerning which, 
or M. Fler ſays, with regard to cupboards, preſſes, 
lock ers, and Ge” fixtures of the like kind; it ſeemeth, 
that, in favour of life, a diſtinction ought to be made 
between caſes relating to mere property, and ſuch wherein 
life is concerned. In queſtions between the heir or de- 
1 viſee and the executor, whoſe fixtures may with propriety 
enough be confidered as annexed to, and parts of the 
55 freehold, the Jaw will preſume, that it was the intention 
FR of the owner, under whoſe bounty the executor claimeth, 
1 that they ſhould be ſo conſidered; to the end that the 
1 | Houſe might remain to thote, who by operation of law, 
.= or by his bequeſt, ſhould become entitled to it, in the 
1 fame plight he put it or ſhould leave it, intire and 
| undefaced. But in capital cafes, it ſeemeth, that ſuch 
fixtures, which merely fupply the place of cheſts and 
other ordinary utenſils of houthold, ſhould be conſidered 
in no other hyht than as mere mopeadies, partaking of 
the nature of thoſe utenſils, and adapted to the fame ule. 
1}. 108, g. 
| II. 8 G. K. and Gr ay. One of the ſervants i in the houſe, 
opened his lady's chamber door, (which was faſtened with 
a braſs bolt ,) with deſign to commit a rape; and it was 
rate to be burglary, and the defendant was convicted 
and tranſported, Str. 48 1. 
By the ſtatute of the 12 Ann. c 7. If any perſon mall 


. enter into the manſion houſe of another, by day or night, 
[| | wathout 
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Burglary, 
without breaking the ſame, with an intent to commit 
felony, or being in ſuch houſe ſhall commit any felony, 
and ſhall in the night time break the ſaid houſe to get out, 
he ſhall be guilty of burglary, and oufted of the benefit 
of clergy, in the ſame manner as if he had broken and 
entred the houſe in the night time, with intent to commit 
felony. 

M. 4 G. 2. Foſbua Cormwall's caſe. Ve vias indicted 
with another perſon for burglary. And upon the evidence [1:4 
it appeared, that he was a ſervant in the houſe, where the _ Ws 
robbery was committed, and in the night time opened the By 
ſtreet door, and let in the other priſoner, and ſhewed him 
the {ide-board, from whence the other priſoner took the e 
plate: then the defendant opened the door and let him | — TI 
out; but the defendant did not go out with him, but | vv 020-8000 
went to bed. Upon the trial it was doubted, whether | ' 
this was burglary in the ſervant, he not going out with the | 
other. But afterwards at a meeting of all the judges at 165 
Serjeant's Inn, they were all of opinion that it was burglary | | 
in bach: and not to be diſtinguiſhed from the caſe where e 
one watches at the ſtreet end, whilſt another goes in and ||; 

- commits the burglary, which hath often been ruled to be 190 
burglary in both: and upon report of this opinion the 1 (141 
defendant was executed. &!r. 881. | 944 

And entring] It is deemed an entry, when the thief And eatry, MP} 
breaketh the houſe, and his body, and any part thereof, as 141202 
his foot, or his arm, is within any part of the houſe; or 4 
When he putteth a gun into a widow which he hath 
broken, or into a hole of the houſe which he hath made, 
of intent to murder or kill: this is an entry and break- 
ing out of the houſe : but if he doth barely break the 
houſe, without any ſuch entry at all, this is no Hanger. 

3 Liſt. 64. 

1 the caſe of George Gibbons, at the Old Bailey in 
June 1752; Gibbons was indicted for burglary in he 
dwelling "houſe of Jobn Allen. It appeared in evidence, 
that the priſoner in the night time cut a hole in the 
window ſhutters of the proſecutor's ſhop, which was. part 4 
of his dwelling houſe; and putting his hand through the — 

huole, took out watches and other things, which hung in x 
the ſhop within his reach: but no entry was proved, 
otherwile than by putting his hand through the hole. This 
was held to be burglary, and the priſoner was convicted, 
Fgſt. 107, 8. 

If divers come in the night to do a burglary, and one 
of them break and enter, the reſt of them ſtanding to 
watch, at a diſtance, this is burglary in all. 3 ff. 64. 
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What fhall be 


Burglary. 


The manſion houſe} This includes alſo churches, and the 


deemed a man- walls and gates of a walled town. 1 Hav. 103. 


ſion houle, 


Mr. Hawkins ſays, all out-buildings, as barns, ſtables, 
dairy houſes, adjoining to a houſe, are looked upon as part 
thereof; and conſequently burglary may be committed in 
them : but if they be removed at any diſtance from the 
houſe, it ſeems that it hath not been uſual of late to proceed 

againſt offences therein as burglaries. 1 aw. 104. 

And L. Hale ſays more explicitly, the manſion houſe 
doth not only include the dwelling houſe, but alſo the 
outhouſes_that are parcel thereof, as barn, ſtable, cow- 


houſe, dairy houſe, if they are parcel of the meſſuage, 


tho' they are not under the ſame roof, or joining con- 
tiguous to it; and fo, he fays it was agreed by all the 
judges : but if they be no parcel] of the meſſuage, as if a 
man take a leaſe of a dwelling houſe from one, and of 


a barn from another; or if it be far remote from the 


dwelling houſe, and not ſo near to it as to be reaſonably 
eſteemed parcel thereof, as if it ſtand a bow-ſhot off 


from the houſe, and not within or near the curtilage 
of the chief houſe, then the breaking is not burglary, 


for it 1s = a manſion houſe, nor any part thereof. 
1 H. H. 558, 9. 

To break and enter a Haß, not parcel of the manſion 
houſe, in which the ſhopkeeper never lodges, but only 
works or trades there in the day time, is not burglary, 
but only larceny; but if he, or his ſervants uſually, or often 


lodge in the ſhop at night, it 1s then a manſion cope in 


which burglary may be committed. 1 H. H. 557, 8. 

A chamber in one of the inns of court, wherein a perſon 
uſually lodges; or a lodging in part of a houſe divided from 
the reſt, and having a door of its own to the ſtreet, is 


properly called a manſion houſe. 1 Hawk. c. 38. /. 13. 


And where inmates have ſeveral rooms in a houſe of which 
they keep the keys, and inhabit them ſeverally with their 
families, yet if they enter at one outer door with the owner, 


_ theſe rooms cannot be {id to be the dwelling-houſes of the 
inmates, but the indictment ought to be for breaking the 


houſe of the owner. But if the owner inhabit no part of 


the houſe, or even if he occupy a ſhop or a cellar in it, but 


do not fleep therein, the apartments of ſuch inmates thall 


be conſidered as their reſpective dwelling houſes.” Leuch 
Cr. Law. 84, 85. and caſcs there cited. 


But it is not neceſſary to make it burglary, that any 


perſon be actually in the houſe, at the very time of the 


oftence committed. 1 Haw. 103. 


p 1 
Ac 
* 


At Neweate ſeſſions, in TIA 1750, Jorn Nutbrown 
and Miles Nutbrown were indicted for burglary in the dwel- 
ling houſe of one Mr. Fakney at Hackney, and ſtealing 


divers goods. - It appeared by Mr. Fakney 0 evidence, that , 


he held this houſe for a term of years not yet expired, and 


made uſe of it as a country houſe in the ſummer, his 


chief reſidence being in London : That about the latter end 
of the laſt ſummer, he removed with his whole family to 
his houſe in the city, and brought away a conſiderable 
part of his g goods: : That in November laſt, his houſe was 


broke open, and in part rifled ; upon which he removed 
the remainder of his houſhold furniture, except a clock, 


and a few old bedſteads, and ſome lumber of very little 


value; leaving no bed, or kitchen furniture, or any thing 


elſe for the accommodation of a family. Mr. Fabney, 
being aſked, whether at the time. he fo disfurniſhed his 


houſe, he had any intention of returning to refide there, 


declared that he had not come to any ſettled refolution 
whether to return or not; but was rather inclined totally 
to quit the houſe, and to let it for the remainder of his 
term. The fact the priſoners were charged with was ſuſ- 
ficiently proved ; and was committed about midnight the 


firſt of Jauuary laſt. The court was of opinion, that the 


proſecutor having left his houſe, and disfurniſhed it in ve 


manner before mentioned, without any ſettled refolutio 
of returning, but rather inclining to the contrary, it co: Fo 


not, under theſe circumſtances, be deemed his dwelling 


houſe, at the time the fact was committed; and aer 


ingly directed the jury to acquit the eee of the 


burglary, which they did, but found them guilty of felony 
in ſtealing the clock and one other ſmall matters. And 

they were ordered for tranſportation. And the diſtinction 
is this: Where the owner q: e the houſe, anmn 
revertendi, it may ſtill be conſidered as his manſion houſe, 
tho'no perſon be left in it; e 3, and ſome lawyers, 
do fo from a principle of good abs. in the ſummer, 


or for a long vacation. But there muſt be an in 1 . of 


returning, otherwiſe it will be no anne gf. 76, 77. 
In the night) Lord Goh e ſays, as long as the day con- 
tinues, whereby a man's countenance may be diſcerued, it 
is called day; and when darkneſs comes, and day-light is 
paſt, ſo as by the light of d lay you cannot diſcern the coun- 
tenance of a man, then it is called night. And this doth 
aggravate the offence ; ; ſince the night! is the time wherein 
man is at reſt, and wherein beaſts run about ſeeking their 
prey. Hence in ancie at records, the Arya was ponific, 
* hen 
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when it was ſaid, inter canum & lupum (between the dog 


and the wolf); for when the night begins, the dog ſleeps; 


and the wolf ſeeketh his prey. 3 1nff. 63. 
At the Lancaſter Lent aiſizes 1771; K. Ta W addington. 
There was an indictment for burglary, alleging the Fact 


tobe committed in the night, but not expreſſing about what 


hour it was done. Mr. 7. Gonld held the indictment 
inſufficient as for a burglary, and directed the priſoner to 
be found guilty of a fimple felony only. He ſaid, that 
according to the old doQrine,a burglary might be committed 
at any time between ſun ſetting and ſun rifing ; but that 
the rule now eſtabliſhed is, that it cannot be committed 
during the crepuſculum ; that therefore it is neceſſary to 
ſpecify the hour, in order that the fact may appear upon the 
face of the indictment to be done between the twylight of 
the evening and that of the morning. 


Accordingly, Sir William Blackſlone ſays, the better 
opinion ſeems to be, that if there be day-light enough, begun 


or left, to diſcern a man's face withal, it is no burglary. 
But this doth not extend to moonlight ; for then many 
midnight burglaries would go unpunifhed and beſides 
the malignity of the offence doth not ſo properly ariſe from 
its being done in the dark, as at the dead of night; when 


all the creation, except beaſts of prey, are at reſt; when 


ileep has diſarmed the owner, and rendered his caſtle as It 


were defenceleſs. 4 Black. 224. 


There muſt be 
an intent to com- 
mit felony. 


With intent to commit felouy]: There can be no burglary, 
but where the indictment ack expreſsly alleges, and the 


verdict alſo finds, an intention to commit ſome felony ; for 


if it appear, that the offender meant only to commit a 


intention to commit a rape or other ſuch crime, which 
is made felony by ſtatute, and was a treſpaſs only at 


treſpaſs, as to beat the party, or the like, he is not guilty 
of burglary, 1 Haw. 105. 


However it ſcems the much better opinion, that an 


common law, will make a man guilty of burglary, as 


much as if ſuch offence was a felony at common law; 
becauſe wherever a ſtatute makes any offence felony, it 
incidentally gives it all the properties of a felony at common 


law. 1 Haw. 105. | 

Whether the felonious intent 1 ted or not}, Thus they 
are burglars, who break any houſe, or church in the 
night, although they take nothing away. And herein 
this offence differs from robbery, which requires that 


ſomething be taken, tho' it is not material of what 


Where 


value. 


FF 


— 


_ offender in defence of his houſe, there are ſpecial advan- 
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Where a man commits burglary and at the ſame time tak 2cquit= 
Reals goods out of the houſe, it is alfo larceny; and if ted of burglary 


he be acquitted of the burglary, he may notwithſtanding 
be indicted of the larceny ; for they arg ſeveral offences, 
tho' committed at the ſame time. And burglary may be, 
where there is no larceny ; and larceny may be, where 
there is no burglary. 2 H. H. 246. 


2 Puniſh; nent thereif. 
'By the 18 El. c. J. and 3 I. c. 9. Benefit of clergy 


is taken away in caſes of burglary, both from the principal, 


may be indicted 
tor larceny. 


and the acceſſary before; but in all caſes of burglary, 
acceſſaries after muſt have their clergy. 2 H. H. 364. 
1 Haw. 357, 358. 


But by the 10 G. 3. c. 48. Every perſon who ſhall 


buy or receive any ſtolen jewel or jewels, or any ſtolen 


gold or filver plate, watch or watches, knowing the 
lame to have been ſtolen, ſhall, in all caſes where ſuch 
jewel or jewels, or gold or flver plate ſhall have been 


teloniouſly ſtolen, accompanied with a burglary actually 


committed in ſtealing the ſame, be triable as well before 


conviction of the principal felon whether he be in or out 
of cuſtody, as after his conviction : and if ſuch perſon ſo 


buying or receiving ſhall be convicted thereof, he ſhall be 
guilty of felony, and e for 14 years. 


III. Reward for convicting a burglar. 


It may be obſerved, in the firſt place, that it is orovided 
by the 24 H. 8. c. 36. That there ſhall be no forfeiture 
of lands or goods, for killing any perſon that attempts to 
commit burglary. 

But beſides this indulgence to a perſon killing ſuch an 


Indemiaity for 
killing him. 


tages and rewards for apprehending and convicting him 


in due courſe of law; which are as follows : 


By the 25 G. 2. c. 36. 'The charges of proſecuting 


and convicting a burglar; ſhall be paid by the treaſurer of 
the county where the burglary was committed, on pro- 


Charges of con 
victing him to 
be retmburſeds 


A 


ducing to him the order of the court for that purpoſe, 


which the-clerk of aſſize, or of the peace, ſhall make out, 
for the fee of 18. tt. 


And alſo the charses of poor witneſſes appearing on 


their recognizance, by the 27 G. 2. c. 3. on paying 6d, 


for the order: oe. in Middleſex, where the ſaid charges 
— e Rall 


— r 4 


8 — 


taleing and con- | 
Po _ certifying ſuch conviction, and within what pariſh or place 


' Burglary, 


| ſhall be paid by the overſcers of the poor where the perſon 


was apprehended. 
And by the 18 G. 3. c. 19. 


any perſon hath been tried and convicted, or tried and 


acquitted, in caſe it ſhall appear to the ſaid court that 
there was a reaſonable ground of proſecution, and that 


the proſecutor had bona fide proſecuted, may order the 
treaſurer to pay to ſuch proſecutor ſuch ſum as they 
ſhall think reaſonable, not exceeding the expences he was 


bona fide put unto, making alſo, if he ſhall appear to be 


in poor circumſtances, a reaſonable allowance for his 


trouble and loſs of time, — And the juſtices in ſeſſions 


may lay down or alter from time to time ſuch rules and 


regulations, as to ſuch coſts or charges thereafter to be 


| Pre.emptions 
from pariſh 
offices for 


victing him. 


allowed to any perſon, as to them ſhall ſeem juſt: which 
rules and regulations, having received the approbation 
and ſignature of one or more of the judges of aſſize, ſhall 


be binding, and not otherwiſe, on all perſons whatſoever. 


J. 7. 9. 


Every perſon who ſhall apprehend any one guilty of 
burglary and proſecute him to conviction, ſhall have a 


certificate without fee, under the hand of the judge, 


the burglary was committed, and alſo that ſuch burglar 
was diſcovered and taken, or diſcovered or taken, by the 
perſon ſo diſcovering or apprehending ; and if any diſpute 


ariſe between ſeveral perſons ſo diſcovering or apprehend- 


ing, the judge ſhall appoint the certificate into ſo many 
ſhares to be divided among the perſons concerned, as to 


Him ſhall ſecm juſt and reaſonable : 


And if any perſon ſhall happen to be ſlain by ſuch bur- 
glar, in endeavouring to apprehend him, the executors or 
adminiſtrators of ſuch perſon ſlain ſhall have the like cer- 
nificate: - 
| Which certificate ſhall be inrolled by the 3 of the 


peace of the county in which it ſhall be ! for 
which he ſhall have 1 8. and no more. 


And the ſaid certificate ſhall be once aſſigned over; and 


the original proprietor, or the aſſignee of the ſame, "ſhall 


by virtue thereof be diſcharged from all manner of pariſh 


and ward offices, within the pariſh and ward where the 
felony was committed. 10 11 V. c. 3. 

In the caſe of the King and Derbyſhire, T. 1 G. 3. The 
defendant John Derbyſhire was indicted at the ſeſſions for 
refuſing to take upon him the office of con/lable for the 


manor r of Berwinkam. The indictment being removed by 


certiorari, 


The court, before whom 


122 
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certiorari, the cauſe was tried at Warwick aſſizes, and the 
jury found ſpecially, that the defendant was a fit perſon 

in all reſpects to be nominated and elected to the office, 
unleſs difcharged or exempt there from by reaſon of a cer- 
tificate he had under this act. It appeared that the uſage 
at Birmingham had been, annually at the court leet there, 
for the jury to elect two conſtables for the manor of Bir- 


mingham generally, and one conſtable for the hamlet of 


Deritend (a diſtinct vill within the ſaid manor) particylar- 
ly: that the manor of Birmingham extends into and com- 


prehends the whole town and pariſh of Birmingham, and 
alſo the ſaid hamlet of Deritend: that the conſtables ſo 


elected for the ſaid manor of Birmingham generally, have 

juriſdiction and authority, as conſtables, not only through- 
out the ſaid town and pariſh of Birmingham, but alſo within 
and throughout the ſaid hamlet of Deritend : that the con- 
ſtable of Deritend is elected out of the inhabitants of De- 
ritend only; and the conſtable ſo elected for Deritend 
particularly, and the ſaid conſtables ſo elected for the ſaid 
manor of Birmingham, have ſeverally equal and con- 


current juriſdiction within the ſaid hamlet of Deritend. 
The queſtion reſerved for the opinion of the court was, 


Whether the ſaid John Derbyſhire, notwithſtanding the cen- 
_ tificate, is liable to ſerve the ſaid office? Againſt him, it 


was urged, that the diſcharge by the act is, from all pariſh | 


and ward offices, within the pariſh or ward wherein the 
felony was committed. But the limits of this man's 


effice extend beyond the pariſh of Birmingham ; therefore 


this is not a pariſh office. And there 1s no ſuch diviſion 


in this place as a ward; therefore no ward office, But 


a conſtable is not a pariſh officer at all. It was a common 


law office, before pariſhes exiſted; and is as ancient as 


towns or leets : and a pariſh is not a common law diviſion, 


but an eccleſiaſtical one. On the other hand, it was an- 


ſwered, that he is at leaſt a pariſh officer (whatever more 
he may be); becauſe his office extends throughout the 


whole pariſh of Birmingham. And he is an inhabitant of 


the pariſh of Birmingham. Therefore, though he be alfo 


conſtable of the manor, which includes the pariſh; yet | 


he is certainly a pariſh offreer, notwithſtanding that greater 
extent of his juriſdiction or power. By the court The 


only queſtion is, whether the conſtable of the manor of 


Birmingham is a pariſh officer of the pariſh of Birmingham? 
This term pariſh Fee, doth not include every office exer- 
eiſed in the pariſh : if it did, it might even take in the 
office of high ſheriff of the county. A parikh officer is 
e 4 2 relative 
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relative to the pariſh, and confined to the pariſh only, A 
conſtable of a pariſh, may be called a pariſh officer; but 
this man hath a much larger juriſdiction than the pariſh 
only; for he hath the juriſdiction over the whole manor, 
which extends much beyond the pariſh ; and the pariſh is 


only a part of that diſtrict, over which it is to be exer- 
ciſed. And the act doth not intend the certificate to be a 


461. for taking 
and convicting. 


diſcharge from an office, whereof the functions are to be 
exerciſed out of the limits of the pariſh, This man can- 


not be eſteemed a pariſh officer, either from the origin of 


his office, or from the nature, or from the exerciſe of 1 it. 
Burr. Mansf. 1182. 
And moreover, as a further reward, every perſon who 


ſhall apprehend any perſon guilty of burglary, and proſe- 
cute him to conviction, ſhall have a certificate under the 


hand of the judge, without fee, to be made out and deli- 


vered before the end of the aſſizes, certifying the con- 


viction, and in what pariſh the burglary was committed, 
and alſo that the burglar was taken by the perſon claiming 
the reward; and if any diſpute ſhall happen to ariſe be- 
tween the perſons claiming, the judge ſhall by the ſaid 


certificate appoint the ſame to be paid amongſt the parties 


claiming the ſame, in ſuch ſhare and proportion as to him 
{hall ſeem juſt and reaſonable: And on tender of ſuch 


certificate to the ſheriff, and demand made, he ſhall pay 


to the perſon fo entitled, the ſum of 401. without fee or 
_ deduction, within one oath after ſuch tender and de- 


mand, on pain of forfeiting double, with treble coſts. 


40 J. to the exe- 
cutor of a per- 
_, fon killed. 


5 Ann. „C 6+ 22 + 10, 
And if any watchman, or any other perſon, be killed, 
in endeavouring to apprehend any ſuch burglar, his exe- 


cutors or adminiſtrators ſhall have a certificate delivered 
under the hand and ſeal of the judge, or of the two next 
juſtices of the peace, of ſuch perſon being ſo killed; 


which certificate they ſhal}, on ſufficient proof before them 


made, give without fee, whereupon, fuch executor or ad- 


40 l. and a par- 
don for convict- 
ing two accom- 
plices. 


miniſtrator ſhall be entitled to receive the like ſum of 4⁰ le 
in like manner. 5 Ann. c. 31. ,. 2. 


And moreover, if any perſon, being out of priſon, ſhall 
commit any burglary, and afterwards diſcover two or 


more the like offenders, ſo as two or more be convicted; 


he ſhall have the like reward and allowance of 40 l., 
and alſo other advantages which are given to perſons who 
ſhall apprehend and convict any the like offenders; and 


hall alſo have the king's pardon for all butglaries, robbe- 


Fies, and felonies Except murder and treaſon) by him 
5 | committed 
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committed before ſuch diſcovery made; which pardon 
ſhall be likewiſe a good bar to an appeal. /. 4. 2 

And the ſheriff on producing the certificates, and re- 
<eipts for the ſaid rewards, may deduct the ſame on his 
accounts; and if he have not money in his hands, he ſhall 
be repaid out of the treaſury, on certificate from the clerk 
of the pipe. / 3. | 

"IE inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſhoners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 G. 


et ad 
Warrant to  apprebend A burglar, 
Weſtmorland. * FRO the conſtable of 
ORA νEν as A. . 5 in hy county „ 


yeoman, hath this day made information and com- 
plaint upon oath, before me, J. P. eſquire one of hrs majeſty's 


Juſtices of the peace for the ſaid county, that yefterday in the 


night the dwelling houſe of him the ſaid A. I. at afore- 


ſaid i in the county aforeſaid, was felonioufly and burglariouſly 


broken open, and one ſilver tankard of the value of 5 l., of the 
goods and chattels of him the ſaid A. I. felomouſly and ene 
rioufly Holen, taken and carried aauay from thence ; and that 
he hath juſt.cauſe to ſuſpect, and doth ſilſpect, that A. O. late 
9 in the county of ——— Jabourer, the ſaid felony 
and burglary did commit: Theſe are therefore in his ſaid ma- 
feſty's name to command yeu, that immediately upon fight hereof 
you ds apprehend the ſaid A. O. and bring him before me to an- 
faber the premiſes, and to be further dealt awithal according to 


. law. Herein fail you not. Given under my hand and ea! 


the 


— day of in {hs year 


Indictment fo burglary: 


- 
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Sheriff how to 
be repaid. 


Weſtmorland. Ti E jurors for our lord the king upon | 


| their oaths preſent, That A. O. late of 
the any of in the county of - labourer, on the 
day of in the year of the reign 
— ho the hour of one in the night of the ſame day(a), 
with 2 and arms, at the pariſh afereſaid, in the —_ of 
- the elle houſe of A. I. there 7 ituate, frees: ly 


ll — 


a) It ſhoald by. always ined + in = night of + the preceding 
day. — it be alter 12 o'clock, 
_ 4 3 a and 
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and burglariouſty did break and enter, with intent, the god 


and chaitels of the ſari A. I. in the ſaid dwelling houſe then 


and there being, then and there feloniouſiy and burglariouſly to 


ſteal, take, and carry away, and then and there with force and 


arms, one ſilver tankard of the value of 5 I. of the goods and 
chattels ef the ſaid A. I. in the ſame dwelling houſe then and 


there being found, then and there feloniouſly did fteal, take, and 


Houſe-burning 
at the common 
law. 


carry away; againſt the peace of our ſaid lord the king, his 


crown and dignity, , 


—_ 8 212 


Burning. 


AAALICIOUSLY and voluntarily burning the houſe of 
another by night or by day, is felony at the common law, 
1 Haw. 105. 


Maliciouſly and voluntarily] For if it be done by mi- 
chance or negligence, it is no felony. 3 Int. 67. 
Yet if a man maliciouſly intending only to burn one 


perſon's houſe, happens thereby to burn the houſe of an- ; 


bother, it is certain that he may be indicted as having ma- 


liciouſly burned the houſe of that other; for where a_ 
felonious deſign againſt one man miſſeth its aim, and takes 


effect upon another, it ſhall have the like conſtruction 


as if it had been levied againſt him who ſuffers by it. 
1 Haw. 106. . | 1 8 

Burning] Neither a bare intention to burn a houſe, nor 
even an actual attempt to do it by putting fire to a part 
of a houſe, will amount to felony, if no part of it be 


burned : but if any part of the houſe be burnt, the of- 


fender is guilty of felony, notwithſtanding the fire aſter- 


wards be put out, or go out of itſelf, 1d. 


The houſe) Not only a manſion-houſe, and the prin- 
cipal parts thereof, but alſo any other houſe,'and the out- 
buildings, as barns and ſtables adjoining thereto; and 
alſo barns full of corn, whether they be adjoining to any 
houſe or not, are ſo far ſecured by law, that the mali- 


eious burning of them is felony at common law. 1 Haw. 
e ur | | 


Of another] Mr. Hawkins ſays, A perſon ſeiſed in fee, 


or but poſſeſſed for years, of a houſe ſtanding by itſelf at 
_ a diſtance from all others, cannot commit felony in burn- 


ing the ſame. Alſo, that it ſeems the much ſtronger opi- 
| | | ee nzong 
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nion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, 1 
who burns his own with an intent to burn his neighbour's, 
but in the event burns his own only, is not guilty of 
felony 3 but however it is certainly an offence highly 
puniſhable, in regard of the malice thereof, and the great 
danger to the publick which attends it; and the offender — 1414 
may be ſeverely fined, and impriſoned during the king's + 08 
pleaſure, and ſet on the pillory, and bound to his good | 
behaviour. 1 Haw. 106. | 
And ſo it was in Helmes's caſe, M. 10 Cha. Holmes © | 4 
was indicted at Newgate ſeſſions, and convicted, for that | 174 
he, being poſſeſſed of a houſe in London for fix years, | 
remainder to another for three years, reverſion to the cor- 
poration of Haberdaſbers in fee, did burn the ſaid houſe. 4444 
And the indictment being removed into the king's bench x 1 | 
by certiorari, it was held by three juſtices, againſt the [3 
opinion of Croke juſtice, that it was not felony to burn a 
houſe whereof he was in poſſeſſion by virtue of a leaſe for 
years. For they ſaid the burning of a houſe is not felony, 
unleſs it be the houſe of another, Wherefore he was 
diſcharged of the felony. But becauſe it was an exorbi- 
tant offence, they ordered, that he ſhould be fined 5001. 
to the king, and impriſoned during the king's pleaſure [14 
and ſhould ſtand upon the pillory, with a paper on his +3364 
head ſignifying the offence, at Weſtminſter and at Cheap- WE: 
fide, upon the market day, and in the place where he | 1444 
committed the offence; and ſhould be bound to his good 1 
behaviour during life. Cro. Car. 376. | 
In the caſe of Elizabeth Harris, at Ayleſbury, Lent 
aſſizes 1753, before Mr. J. Deniſon ; Elizabeth Harris, 
a girl of 14 years of age, and of ſufficient underſtanding. 
for her years, was indicted for maliciouſly ſetting fire 
to, and burning a dwelling houſe in the poſſeſſion of 
Edward Stokes + and Anne, the wife of William Courſe, was 
indicted as an acceſſary to the felony before the fact. 
The priſoner Elizabeth Harris was the daughter of the 
priſoner Anne by a former huſband, 70% Harris, It ap- 
peared in evidence at the trial, that John Harris died 
ſeiſed of the equity of redemption of this houſe and of an- 
other adjoining to it, ſubject to a mortgage term for 201. 3 4 
And that the equity deſcended to his eldeſt ſon, a child 0 
left with other children under the care of their mother 1 
the priſoner Arne ; who was entitled to dower out of theſe 
houſes, but no dower was ever aſſigned : That Anne hav- 
ing the care of her ſon and his eſtate, let theſe houſes to 
Edward Stokes at the rent of 5 1. a year, and received the 


a 4 rent 
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rent for ſome time; but having a large family of children, 
ſhe was obliged to aſk relief of the pariſh where ſhe lived : 

That ſhe was denied ſuch relief, on account of theſe 
houſes ; the pariſhioners inſiſting, that the overſcers of 
the poor ſhould be let into the receipt of the rent be- 
fore ſhe ſhould be entitled to any parochial relief: That 
thereupon ſhe frequently declared, ſhe would ſet the houſ- 
ing on fire, if the pariſh did not relieye her; that ſhe 
had young children, whom the pariſh could not puniſh, 
though they might puniſh her; and ſhe would order the 
leaſt child ſhe had who could carry a coal of fire, to burn 
the houſing down : And many other declaratians of the like 


kind ſhe made, which diſcovered an obſtinate reſolution in 


Her to burn the houſes, rather than ſubmit to the terms 
the pariſhioners inſiſted on. It appeared farther, that 
the priſoner Elizabeth ſet the houſe on fire by the diree- 
tion of her mother the priſoner Anne, who went from 
home on purpoſe to be abſent at the time the fact was 
committed ; ; and that no other houſe was burnt. 
jury found both the priſoners guilty, But a doubt ariſing 
by reaſon of the intereſt the priſoner Anne had in the 
houſe, Mr. J. Deniſen thought proper to reſpite judg- 
ment, in order to X the opinion of the judges, on the 
Cale, — 


on the reaſoning in Holmes's caſe : For had ſhe had ſuch 
eſtate 10 the houſe as would have cleared her of the 


charge of the ſelony, the priſoner F/izabeth, who acted by 


her directions, could not have been guilty of felony. — 
But all the judges agreed, that the priſoner Anne's title 
to. dower was not ſuch an intereſt as could bring her 


within the rule in Holmes's caſe, Holmes had the poſſeſ- 
fon by legal title, and during the continuance of his leaſe 


could maintain his poſſeſſion againſt all mankind; and 
therefore the houſe mi; aht in a limited ſenſe be called His 
own. But in the preſent caſe, the poſſeſſion was in £4- 


evard Stohes, under a demiſe from Anne in behalf of her 
Ton, and ſubject to a yearly rent which ſhe received. And 
her title to dower, had Edward Stokes's intereſt been out 


of the caſe, did not ſo much as give ner a right of entry, 
it being a bare right of action. Mr. J. Deniſon ſaid, 


that he had no doubt upon him from the beginning. But 


it being a new caſe, and ſome of the bar being doubtful, 
he Bought | it adviſeable to take the opinion of the judges. 


— At 


— July 2d, 1753, at a meeting of the judges, it 
was unanimpuſly agreed, that both the priſoners were guilty 
of felony. The only doubt was, with regard to the inte- 
reſt the priſoner Aunè had in the houſe; and it was grounded 
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Wurning. 
— —At the next aſſizes, judgment of death was pro- 


nounced upon both the priſoners; and Anne the mother 
was executed. But Elizabeth being young, and acting 


mended to mercy on condition of tranſportation. —— 
It was ſaid in the debate of this caſe by ſome of the judges, 


freehold and inheritance of the houſe, and Szhes in poſ- 
ſeſhon under a leaſe, it would have been felony in Anne 
to have burnt it: otherwiſe all tenants and their con- 


lords. And the principle the three judges went upon in 
Holmes's caſe, doth ſeem to warrant this opinion. They 


perry of Holmes, as his own houſe, by reaſon of the eſtate 
e had in it under his leaſe. Croke (who differed from 
them) did not diſpute the principle, but argued againſt 
the concluſion the other judges drew from it. And if 
this be ſo, Mr. J. Fgſter ſays, he does not ſee why it may 
not with ſtrict legal propriety be ſaid of a reverſioner, 


that he burned the houſes of anther. The judgment in 
Holmes's caſe, to ſay no more of it, was a very merciful 
judgment. The houſe might with ſtrict legal propriety 
have been conſidered as the houſe of the landlord. 
Both landlord and tenant have a property, one temporary 
and limited, the other abſolute and perpetual; like the 
perſon to whom goods are delivered, and the abſolure 
owner. thereof, in the caſe of larceny. Note, it was 
ſtated in this caſe, that the daughter, who committed 


14, and of ſujficient diſcretion. But if the mother had 
employed, as the threatened ſhe would, the leaſt of her 
children; then he muſt have been indicted as the prin- 
cipal, ſince the child not being of years of diſcretion was 
J 113-249-500: es 
ti the ftatutes: of 23 H. 8. c. 1. and 25 H. 8. e. 3. 
Fo No perſon who ſhall be found guilty for wilful burning 
; of any dwelling houſe, or barn wherein any corn ſhall 
be, nor perſons abetting, procuring, helping, maintain- 
ing, or counſelling the ſame, ſhall be admitted to the 
--penedtt of clergy. Es 5 
There hath been much learned debate, how far theſe 
ſtatutes, which are repealed by 1 Ed. 6. c. 12. are re- 
viyed by 5 & 6 Ed. c. 10, But as the ſame is enacted 


In 


and not denied by any, that had Aune been ſeiſed of the 


under her mother's direction, was reprieved, and recom- 


cerns would be very much at the mercy of their land- 


conſidered the houſe then under conſideration as the pro- 


who ſhall maliciouſly ſet fire to houſes in the poſſeſſion 
of his tenants under leaſes ſrom himſelf or his anceſtors, 


the fact at the inſtigation of the mother, was of the age of 


By ſtatute : | 
Burning a dwell. 
ing houſe or | 
Corn barn, 
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Burning 2 barn 
or ſtack of corn, 
in the northern 
counties. 


Burning in tbe 


night ſtacles of 
corn or hay, 
barns, houſes, 


| kilns, 


Burning: 


in effect by other Cs _— it is now not very 


material. 


By the 4 & 5 P. & M. c. 4. Every perſon who ſhall 
maliciouſly command, hire, or counſel any perſon, wil- 
fully to burn any dwelling houſe, or any part thereof, or 
any barn then having corn or grain in the ſame, ſhall not 
have the benefit of his clergy. 

But acceſſaries after ſhall have their clergy. 1 H. H. 
5 72 

Whoever ſhall wilfully and of malice burn, or cauſe 
to be burned, or aid, procure, or conſent to the burning 
of any barn, or ſtack of corn or grain, within any of the 
counties of Cumberland, Northumberland, Weſtmorland, and 


Dureſme, ſhall be guilty of felony without benefit of 


clergy. And jultices of the peace in ſeſſions may hear 
and determine the ſame. 43 El. c. 13. 

Ik any perſon ſhall in the night time, maliciouſly, 
unlawfully, and willingly burn, or cauſe to be burned, 
or deſtroyed, any ricks or ſtacks of corn, hay, or grain, 
barns, or other houſes or buildings or kilns ; he ſhall be 
guilty of felony, but without corruption of blood, or dif- 
inheritance of heirs: 

And the judges of aſſize, or three juſtices of the peace, 
(1 j) may determine the ſame, ſo that the proſecution 
be within ſix months: 

And the ſaid juſtices, on requeſt of the party red, 


| ſhall iſſue their warrant for apprehending all ſuch per 


ſons as ſhall be ſuſpected thereof, and take their exa- 
mination: 
And ſhall cauſe all others who to them ſhall ſeem likely 


to make diſcovery, to appear before them, and give 


information on oath ; yet ſo, as no perſon to be examined 
ſhall be proceeded againſt for any offence, concerning 


which he ſhall be examined as a witneſs and ſhall upon 


his examination make a true diſcovery. 
And if ſuch witneſs, being duly ſummoned, ſhall 


reſuſe to appear, or to be examined, they may commit 


him to the common gaol, till he ſubmit to be examined 
; upon oa © 


And they ſhall iſſue warrants for e jurors: 
And if any perſon, being found guilty (in order to avoid 


judgment of death, or exeeution thereupon) ſhall make 
| his election to be tranſported, the court ſhall cauſe judg- 
ment to be entred that he be tranſported to ſome of the 
plantations (to be mentioned in the judgment) for ſeven 
years: and if he ſhall return before the expiration of the 


* 


—— g. 


term, he mall ſuffer death as a felon, and as if no ſuch 
election to be tranſported had been made by him. 22 
23 C. 2. c. 7. 

By the 9 G. c. 22. commonly called the Black Act, 
(which is inſerted more at length under the title Blacꝶ 
AZ ;) If any perſon {hall ſet fire to any houſe, barn, or 


outhouſe, or to any hovel, cock, mow, or ſtack of corn, 


| ſtraw, hay, or wood; [And by the 10 G. 2. c. 32. , 6. 
If any perſon ſhall wilfully and maliciouſly ſet on fire any 
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Burning by the 
Black Act. 


mine, pit, or delph of coal or cannel coal: which offence, ; 


by / 4. of this act, is incorporated with the offences 


in the Black Act ;! he ſhall be guilty of felony without 
benefit of clergy. 


But in the caſe of K. v. Fudd, who was committed for 


wilfully and maliciouſly ſetting fire to a pareel of unthrajhed 
wheat ; the court were of opinion, that as the ſtatute had 


only made it felony, to ſet fire to a cock, mow, or flack of corn, 


the warrant of commitment did not charge the defendant 


with a felony; and he was therefore admitted to bail. 
Durnf. and Eaſt, 2 V. 255. 


And the hundred ſhall be 9 as in caſes of 


robbery, for the damages ſuſtained (not exceeding 200 l.) 


And if any perſon ſhall appreheng, or cauſe to be con- 


victed, any offender, and ſhall be killed, or wounded fo 


as to loſe an eye or the uſe of a limb in endeavouring to 


apprehend him; on proof thereof made at the ſeſſions, and 


on certificate thereof from thence, he ſhall be entitled to 
the ſum of 501. to be paid by the ſheriff in thirty days, 


the ſame to be repaid to him out of the treaſury. 


Such as be taken for houſeburning, feloniouſly done, 


are not bailable by Juſtices of the peace. 3 Ed. I. c. 15. 
2 Inſt. 189. 


If any ſhip officer or mariner ſhall wilfully burn the 
ſhip to which he belongeth, or procure the ſame to be 


done, to the prejudice of the owner of the ſhip or goods, 


he ſhall be guilty of felony without benefit of "wy 
1 Ann. f. 2. c. 


And by the articles of the navy, 22 G. 2 2% 


Houſe burning | 
not bailable. 


Every perſon who ſhall unlawfully burn or ſet fire to 


any magazine, or ſtore of powder, or ſhip, boat, ketch, 


hoy, or veſſel, or tackle or furniture thereunto belong- 
ing, not appertaining to an enemy or rebel, ſhall be 


puniſhed with death, by the ſentence of a court martial. 
Art. 25. 


If any perſon ſhall burn or ſet fire to any wind ſaw 
mil, or other wind or water mill, or any of the works 


ONT” 


nere mills, 
or engines be- 
longing fa 
mines. 


Burning a ſhip. ; | 


| Burning wood 


growing. 


Burning. 


belonging thereto 3 he {hall be guilty of felony without 


benefit of clergy. And if any perſon ſhall burn or ſet fire 
to any machine or engine belonging to any mine; he ſhall 


be guilty of felony, and tranſported for ſeven years. 
9 G. 3. c. 29. 


If any perſon ſhall, by day or by night, in a riotous, 


open, tumultuous, or in a ſecret and clandeſtine manner, 
forcibly, or wrongfully and maliciouſly, burn any wood, 


or ſprigs of wood, or coppice wood, he ſhall be guilty of 


„ ᷣͤ ͤ 48-6 6-6 $63. 
And any two juſtices, or the juſtices in ſeſſions, may 
cauſe the offender to be apprehended, and hear, and 
determine and adjudge the offence. 6 G. c. 16. 
But if the offender is not known, then the perſon 
injured ſhall have ſatisfaction from the inhabitants of the 
pariſhes, towns, or places joining thereon, in the ſame 
manner as for dikes and hedges overthrown in the night, 


by the ſtatute of 13 Ed. f. c. 46. (which enacts, that if 


it cannot be known by the verdict of aſſize or jury who did 


the fact, the towns near adjoining ſhall be diſtrained to 


Parning ling, 
goſs, fur ze, or 
Fern. 


+> 0 


Fug 


Burning goſs, 


furze or fern, in 
fort ſts. 


Burning iladen 


| Tart, or fire 


levy the hedge at their own coſt, and to yield damages) 
unleſs the offender be - by ſuch pariſh, town, or place, 


convicted in fix months. 6 C. C. 15. 


No perſon ſhall on any mountains, hills, heaths, 
moors, foreſts, chaſes, or other waſtes, burn between 
Feb. 2, and F June 24, any grig, ling, heath, furze, goſs or 
fern; on pain of being committed to. the houſe of 
correction for any tne * exceeding one month, nor leſs 
than ten days, there to be whipt, and kept to hard labour. 
4& 5 W. c. 23. 5 

If any perſon ſhall ſet fire to, burn, or deftroy any 
goſs, furze, or fern, in any foreſt or chaſe without conſent 
of the owner or perſon chiefly entruſted with the cultody 


of ſuch fore ſt or chaſe, or ſome part thereof, or ſhall he 


aiding therein, and being brought beſore a juſtice, ſhall be 
thereof convicted by coufeſlion, or oath of one witneſs, or 
on view of the juſtice, he ſhall forfeit not exceeding 5 l. 


nor leſs than 40 8. half to the informer, and half to the 


poor; if pot forthwith paid, to be levied by diſtreſs, and 


if no ſufficient diſtreſs can be found, 4. juſtice ſhall 


commit him to the common gaol for any time not exceed- 
ing three months, nor leſs than one month. 28 G. I. 


c. 19. þ. 3. 


If any perſon ſhall e willingly, and unlaw- 
fully, burn or cauſe to be burnt, any wain or cart, 


laden with coals, or with: any g goods or merchandizes; 
| or 
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| la . 
. Burning. 
or any heap of wood prepared, cut, or felled for making 
coals, or billets, or talwood; he ſhall forfeit treble 


damages to the party grieved, to be recovered by action of 


treſpaſs; and alſo 101. as a fine to the king. 37 H. 8. 


6. 6. / 4. 5 
If - any ſervant, through negligence or careleſneſs, 


ſhall fire or cauſe to be fired any dwelling houſe, or out- 
' houſe or houſes, and be thereof convicted on the oath of 
one witneſs before two juſtices, he ſhall forfeit 100 J. to 


the churchwardens of the pariſh where the fire fhall 


happen, to be diſtributed by them to the ſufferers, in ſuch 


proportions as to them ſhall ſeem juſt; and if he do not 
pay the fame immediately on demand to the church- 


_ wardens, the ſaid juſtices ſhall commit him to ſome 


workhoufe or houſe of correction for eighteen months, 


there to be kept to hard labour. 6 An. c. 2t. 14 G. 3. 


6 | | 
By the commiſſion of the peace, any juſtice may 
cauſe to come before him, all thoſe who to any of the 
people concerning the firing of their houſes have uſed 
threats, to find ſufficient ſecurity for the peace or their 
good behaviour towards the king and his people; and if 
they ſhall refuſe to find ſuch ſecurity, may cauſe them to 
be fafely kept in the king's priſons, until they ſhall find 
ſuch ſecurity. SO l | 
And by the 9 C. c. 22. If any perſon ſhall ſend any 
letter, without any name ſubſcribed thereto, or ſigned with 
a fictitious name, threatning to burn any houſe, outhouſe, 


barn, ſtack of corn or grain, hay or ſtraw; he ſhall be 
guilty of felony without benefit of clergy, | 


Burning in the hand of felons, See Clergy. 


| Burying ia Woollen. See Woallen Manufaaure. 
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| Butcher, 


IF any butchers ſhall conſpire not to ſell their victuals 


but at certain prices; every ſuch perſon thall forfeit 
for the firſt offence 101, ro the king, and if not paid in 


fix days, he ſhall ſuffer twenty days impriſonment, and 
{hall only have bread and water for his ſuſtenance ; for the 


ſecond offence 201. in like manner, or the pillory ; and 
for the third offence 401. or pillory, and the loſs of an ear, 


and 
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Puniſhment of a 
ſervant carelcily 
firing a houle, 


Threatening to | 
burn a houſe, ; 
0 ; 
| 
* f 
Canſpiring to Fl 
raiſe the price of +4 


victuals. 


350 Butcher. 
and to be taken as a man infamous, and not to be credited 
in any matter of judgment. And the ſeſſions or leet may 
determine the ſame. 2 & 3 Ed. 6. 15. 
Not to kill in a No butcher ſhall ſlay any beaſt within any walled 
_ walled town. town, except Carliſle and Berwick ; on pain of forfeiting 
OS | for every ox 12d. every cow and other beaſt 8d. half to 
1 the king, and half to him that will ſue. 4 H. 7. c. 3. 
Selling unwhole- A butcher that ſelleth ſwines fleſh meazled, or fleſh 
ſome fleſh. dead of the murrain, ſhall for the firſt time be grievouſiy 
amerced, the ſecond time ſuffer judgment of the pillory, the 
third time be impriſoned and make fine, and the fourth 
time forſwear the town, Ordinance tor bakers. Hawk. 
: Stat. F. . p. 181. 
Not to killor If any butcher ſhall kill or ſell any victual on the 
ſell on the Lord's Lrdꝰ's day, he ſhall forfeit 68. 8 d. one third to the 
OP. informer, and two thirds to the poor, on conviction before 
| one juſtice, on his own view, or confeſſion, or oath of two 
witneſſes, to be levied by the conſtable or churchwarden, 
he Ce To 
| Not to water | No butcher ſhall water any hide, except in une, 
my July, and Auguſt; on pain of 3s. 4d. for each offence; ' 
bone third to the king, one third to the informer, and 
one third to the town or lord of the liberty. 1 F. c. 22. 
A A. $0» 
4 And the ſeſſions or leet may hear and determine the 
fame. / 50. 
Or, any two juſtices near the place, may (in three 
months after the offence committed) ſummon the party 
accuſed, and the witneſſes; and upon the party's appear- 
ance, or contempt in not appearing, on proof of notice 
given, may examine the witneſſes on oath, and give 
Judgment, and iſſue warrants under their hands to levy the 
penalty by diſtreſs ; and, if not redeemed in fix days, the 
fame to be ſold. They may alſo mitigate the penalties, fo 
as they reduce them not to leſs than a fourth part, over and 
above the coſts and charges. And any perſon aggrieved 
may appeal to the next ſeſſions, who may finally determine 
the ſame; and in caſe of conviction iſſue warrants for 
levying the penalties. 9 An, c. 11. , 36, 37. 
Selling rotten No butcher ſhall put to ſale any hide. putriied or rotten; 
bids, on pain of 3s. 4d. ſor each offence, 1 in like manner, 1 J. 
- „ | b | 
Exerciſing the No: butcher ſhall be a tanner or currier; on pain of 
trade of n. 6 8. 8d. a day, 10 be recovered and levied in ike manner. 
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Butcher. 


If any raw hide ſhall wilfully or negligently be gaſhed, 
in the flaying thereof; or being gaſhed, be offered to 
fale by any butcher or other; the offender ſhall forfeit 
28. 6d. for ſuch hide, and 18. for a calf ſkin; half to the 
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Tg hides, 


poor, and half to the informer : To be levied by two 


ee in like manner. 1. 25 c. 1 1. 11. 


Butter and cheeſe. 


£ Concerning the packing, weight, and goodngh 


of butter. 
II. Concerning the ſipping 15 butter and cheeſe 
for London. 


£ Concerning + the packing weight, and zuuu, of 
butter. 


By the 36 G. 3. 86. After 1 Fuly 12955 che 13 
i& 14 C. 2. c. 26. and ſo much of 4 V. c. 7. as 


ee perſons from the effect of any part of 13 & 
14 C. 2. for preventing frauds in the ſellers of butter after 
the factor or buyer hath contracted for the ſame, are 
repealed; and new regulations are made reſpecting the 
packing, weight, and ſale of butter, as follows: Ever 


cooper or other perſon who ſhall make any veſſel for 


the packing of butter, ſhall make the ſame of good and 
well ſeaſoned timber, and tight, and not leaky, and ſhall 


Former acts re- 
pealed, and new 
regulations made 
for making veſ- 

ſels for packing 

butter. | 


grove in the heads and bottoms thereof; and every ſuch. 
veſſel ſhall be a tub, firkin, or half firkin, and no other, 


which ſhall, when delivered by ſuch cooper or perſon 
making the ſame, be of the weight and proportion, and 


capable of containing the ſeveral quantities of butter 


hereinafter mentioned, (viz.) every tub ſhall weigh of 


itſelf, including the top and bottom, not leſs than 111b. 


nor more than 151b. avoirdupois weight, and neither ſuch 


top or bottom ſhall be more than five-eighths of an inch 


thick in any part thereof, and ſhall be capable of con- 


taining 84 lb. of butter, and not lefs.; ; every firkin ſhall 


weigh of itſelf, including the top and bottom, not leſs 


than qlb. nor more than 11lb. and neither the top or 


bottom ſhall be more than four-eighths of an inch thick 


in any part, and ſhall be capable of containing not leſs 


Vor. 3 8 2 8 a | than 


— Os 
— 3 
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| than 56 lb. of butter; and every half firkin ſhall weigh 
bk itſelf, including the top and bottom, not leſs than ald. 
nor more than 6 Ib. and neither the top or bottom ſhall 
be more than three-eighths of an inch thick in any part, 
and ſhall be capable of containing not leſs than 28 lb. of 
butter, on pain of forfeiting by the cooper or other 
perſon . the ſame 108. for every ſuch veſſel. 
"TR. 

Name, place 45 An every ſuch maker before ſuch veſſel ſhall go out of 
of abode, and his poſſeſſion, ſhall, on the outſide of the bottom, with 
? on fuck ves an iron, brand his name at ſull length, in permanent and 

legible letters, together with the exact weight or tare 
thereof, on the like penalty. / 2. 

And by 38G. 3. c. 73. every ſuch maker ſhall more- | 
over mark in like manner, on the bottom of every ſuch veſ- 
ſel, in addition to his name, his place of abode or dwelling, 
in the following manner; (viz.) if he dwell in a city or 
market town, then the name thereof; if in a village, 
townſhip, or other diviſion of a pariſh, then the name of 
the pariſh wherein the ſame is ſituate ; and if in an extra- 
1 place, then the name of the next adjoining 
pariſh: on 1 pain of forfeiting 10s. for every ſuch offence, 
15 

Directions for And every dairyman, farmer, or e of butter, or other 
packing of but- perſon who ſhall pack any butter for ſale, ſhall pack the 
ſame in ſuch veſſels as aforeſaid and no other, and ſhall 
properly ſoak and ſeaſon ſuch veſſels before ſuch packing 
therein, and when ſo ſeaſoned, ſhall on the bottom thereof 
on the inſide, and on the top on the outſide, with an 
iron, brand his name at full length in like letters; and 
alſo on the outſide of the top, and on the bouge or body 
thereof, the true weight or tare of ſuch empty veſſel when 
ſo ſeaſoned, and alſo his name in like manner on the bouge 
or body acroſs two different ſtaves at leaſt, to prevent the 
ſame being taken out and changed; and ſhall diſtinctly and 
at full length imprint his name upon the top of the butter 
in ſuch veſſel when filled, on pain of forfeiting 51. for 
| every ſuch offence. 36 G. 3. c. 86. / 3. 
| Quantities to be And every dairyman, farmer, or Wer of butter, or 
packed in each other perſon packing butter for ſale, ſhall (excluſive of the 
vel. tare of. ſuch veſſel) pack in every tub not leſs than 84 1b. 
de firkin 56Ib. and half firkin 28 1b. of good and mer- 
8 to Chantable butter; and no butter which is old or corrupt 
be mixed, hall be mixed or packed up into any ſuch veſſel with that 
- which is new and ſound, nor ſhall any whey butter be 

packed or mixed with that which is made of cream, but 
5 N ey Don GED "+ 
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every ſuch veſſel ſhall be of one ſort and goodneſs through- 


- fine. ſmall ſalt, and not intermixed with more than is 
needful for its preſervation; on pain of forfeiting $1. be uſec. 


| 4. 


tion with coſts. 36G, 3. c. 86. /. 6. 


and who ſhall firſt entirely cut out or efface the names of 
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out; and no butter ſhall be ſalted with great ſalt but with pg 
What falt to 


And if any change, alteration, fraud, -or deceit ſhall be PraQlifing fraug 
jou 


uſed or practiſed, either in the veſſel wherein butter is in the ſale 


packed for ſale as aforeſaid, or in the butter itſelf, whether butter. | 


in quantity, quality, weight, or otherwiſe ; or in any ſuch 
brands or marks as aforeſaid, or in the ſtaves whereon the 
fame ſhall be placed; or in any other manner howſoever 
after the packing thereof for ſale as aforeſaid: every perſon 


concerned therein, ſhall forfeit 301. for every ſuch offence. 


5 


And every ſactor or agent for buying or ſelling butter pan buying 
for others, who ſhall buy, ſell, or offer to ſale, or have or selling butter 


in his cuſtody ſor ſale, or ſhall order, conſign, forward, ia veſſels not 


| 8 A - 2 1 1 i = * 
or ſend, any veſſel containing butter for ſale, which ſhall 1 kes 


not be made, and externally marked, and have the butter 


therein imprinted, according to the directions of this 


n 


and the above act, ſhall forfeit 208. for every ſuch offence. 
And every cheeſemonger, or ſeller or dealer in butter Or cheeſe.- 


on his own account, who ſhall offer for ſale, or have in Montes and 
his poſſeſſion for ſale, any veſſel containing ſuch butter, 


Others. 


which ſhall not be externally marked as aforeſaid, ſhall 

forfeit 10s. for every ſuch offence, Id. .. 3. 3 
And every cheeſemonger, dealer in butter, or other To deliver the 
perſon who ſhall ſell any tub, firkin, or half firkin, ſhall full quantity. 
deliver therein the full quantity aforeſaid, and in default 

thereof ſhall be liable to an action for recovery of ſatisfac- 

And no cheeſemonger, dealer, or other perſon, ſhall Not to be re- 
re- pack for ſale any butter in any ſuch veſſel as aforeſaid; 8 e 
on pain of forfeiting 51. for every tub, firkin, or half We” 


| firkin ſo re-packed. /. 7. Ts 


Provided, that no perſon ſhall be liable to any of the Foteign butter. 
penalties of this act, for uſing any ſuch veſſel as aforeſaid, 


after the Britiſb butter packed therein hath been taken 


thereout, for the re- packing for ſale any foreign butter, 


the original dairyman, farmer, or ſeller, leaving the name 
and tare of the cooper, and the tare of the original dairy- 
man, farmer, or ſeller thereon, and ſhall afterwards with 


an iron brand his name in words at length, and the words 


oreign butter in permanent and legible letters, upon the 
Vo. I. — BARGE 
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= + - bouge or body of every ſuch veſſel acroſs two ſtaves at the 
lleaſt, to denote that ſuch butter is foreign butter. / 8. 

- Counterfelting And if any perſon ſhall hereafter be convicted of coun- 
or forging! matk*, terfeiting or forging any name or mark of any ſuch owner, 
farmer, or dairyman as aforeſaid, or any part thereof, or 

. cauſe the ſame to be done; he mall forfeit gol. %%. 

Recovery — All penalties above 5 l. are to be recovered in the courts 
be 1 at Weftminfler. Aud all offences Fein this act, the 
mode of determining which is not herein before prefcribed, 

and where the penalty ſhall not exceed 51. may be heard 
and determined by one juſtice, who on proof upon oath 
by one witneſs, may Jevy ſuch penalties by diſtreſs and 
ſale of the offender's goods, (returning the overplus, after 
deducting the coſts,) to be applied to the uſe of the in- 
former; and for want of ſufficient diſtreſs, or if ſuch 
penalty be nor forthwith paid, ſuch offender may be com- 

z mitted to the gaol or houſe of correction, without bai), 
e for not exceeding three calendar months, nor leſs than 
| 28 days, unleſs fuch penalty and reaſonable charges be 

ſooner paid. 36G. 3. c. 86. / 10. 14. 38 G. 3. c. 73. 

„ 
Coaviction. And the conviction may be drawn out in the following 
form, or to the like effect: b 


Weſtmorland, BE it remembered, that on this 
20 Wit" 5 day of ———— A. O. tis convicted MW 
J. P. one of his majeſly's juſtices of the peace for the ſaid 
county of W. [or for the — — riding or diviſion of the ſaid 
county of ——— or for the city, liberty, or town of 
as the caſe may be] for that the ſaid A. O. on [time of com- 
mitting offence];, at [place of committing offence}, did 
[here ſtate the offence againſt the act, according to the 
fact J, contrary to the form of the ſtatute in that caſe made and 
provided; and the ſaid J. P. oth adjudge him or her to pay and 
forfeit for the ſaid offence the ſum of Given under 
my hand and ſeal the day and year firft above ee 


Which comvidiion. ſhall be written on parchment, and 
_ tranſmitted to the next ſeſſions, to be there filed. /. 11. 
Appell. And if any perſon ſhall think himſelf aggrieved by the 
| judgment of ſuch juſtice, he may appeal, to the next 
| ſeſſions, who, upon receiving ſuch conviction drawn up 
as aforeſaid, may hear and determine the ſame, and may 
award coſts to either party, as to them ſhall ſeem meet. 
| 1, 1 
conviction not 1 And no ſuch 8 ſhall be ſet aGde by ſuch ſeſ- 


do be quaſhed for bons for want of form, if che material facts alleged there= 
want of form. | | - in 


wy "I, 529» 7. a D 28 —— We NINy * * r = — ON I "I 4 — a — 2 AE urns; ITE — 
— 1", 3 E 2 xs r E 4 — 7 * x; MIO . ,—- — — 3 

== ” 5 DD ” 2 2 TN — — — — <a he — _ — 8 q * 08 1 * - 

_— — * - * - 7 : 5 — — 2 o rere — . a oy 
t — SEE ae rd, * —— — — — 2 — — —— —— — — — < de 2 — * 0 8 
r . EE mIRC IRCCS 2 2 rr Inn Wo tt wr OT Int IDS CE — ——— : — — — TER. 4 te AO STEAL - 997 - * 
- 7 — 
% 


4 
2 
| 
if 
. 
ww 
6 & 
6 
7 fl 
ll 
i \ 
t 


$4 


Butter and cheeſe; 


in be proved to their ſatisfaction, nor ſhall the ſame be 
removed by certiorari into any other court. /. 13. 
Provided, that nothing herein. ſhall extend to the pack- 
ing of butter, in any pot or other veſſel not capable of 
containing more than 141b. // 16. „ 
Provided alſo, that every information, proſecution, or 
ſuit ſhall be commenced within four months after the 
offence committed. /. 17. 


II. Concerning the ſhipping of butter and cheeſe 
: | fe or London, 


Every warehouſekeeper, weigher, ſearcher, or ſhipper 
of butter and cheeſe, ſhall receive all butter and cheeſe 
that ſhall be brought to him for the London cheeſe- 
mongers, and ſhip the ſame without undue preference; 
and ſhall have for his pains 28. 6d. for every load: and 
if he ſhall make default, he ſhall, on conviction before 
one juſtice, on oath of one witneſs, or confeſſion, for- 
feit for every firkin of butter 10s. and for every weigh 
of cheeſe 58. half to the churchwardens and overfeers 
for the uſe of the poor, and half to the informer, to be 
levied by the conſtable by diſtreſs and ſale. 4 V. c. 7. 
And he ſhall keep a book of entry of receiving and 
ſhipping the goods; on pain of 28. 6d. for every firkin of 
butter, and weigh of cheeſe, to be levied and applied in 


like manner; and for want of diſtreſs, to be committed 


till paid. /. 5. = 
A maſter of a ſhip refuſing to take in butter or cheeſe, 
Lefore he is full laden (except it be a cheeſemonger's 
own ſhip ſent for his own goods), ſhall forfeit for every 
firkin of butter refuſed 5 8. and for every weigh of cheeſe 
288. 6d., to be levied and applied in like manner. /. 6. 

| Perſon aggrieved by the determination of the juſtice, 
may appeal to the next ſeſſions, giving 201. bond with 
one or more ſureties, to the party, to pay coſts (within 
a month after) if he is not relieved on his appeal. /. 10. 
But this act ſhall not extend to any warehouſe in 
Cheſhire or Lancaſhire. f. 9. 1 

[Note ; There are ſpecial directions in the act of 8 G. 

c. 27. concerning the ſelling of butter in the city of Vork, 
and the act of the 17 G. 2. c. 8. concerning the ſame in 


New Malton; which are not general enough to be here 
inſerted.] 
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Veſſels not ex« ö g 
ceeding 14 lb. | 


Limitation of 
actions. 


No undue pre- „ | 
ference, 


Book of entry. 


7 


Maſter of a ſhip 
refuſing to take 
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Appeal. 


Exception: 
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Foreign buttons. O perſon ſhall ſell or offer to fale, or import, any 
: foreign bone lace, cut work, embroidery, fringe, 
band ſtrings, buttons, or needle work, made of thread 
and ſilk, or either of them, or any foreign buttons what- 
ſoever; on pain that he who fhall offer them to fale ſhall 
4 forfeit the ſame and 50 l. and the importer ſhall forfeit 
} the fame and 1091. half to the king, and half to him 
} | 25 {hall ſue. 13 & 14 C. 2. c. 13. fo 2. 4 . c. 10. 
2 
And on 2 complaint and information given to a juſtice 
of the peace, at times reaſonable, he ſhall iſſue his war- 
rant to the conſtable, to enter and ſearch for ſuch manu- 
 faftures in the ſhops being open, or warehouſes, and 
dwelling houſes of ſuch perſons as ſhall be ſuſpected, and 
to ſeize the ſame. 13 & 14 C. 2. . 13. / 3. 4 . 
„ 
0 And foreign lace and needle work condemned, ſhall not 
i be ſold or delivered out of the warehouſe wherein the ſame 
ſhall be ſecured, otherwiſe than on condition of — 
7 E. 3. c. 47. 79. 
| And Roll iſh bone lace, needle-work, point, or cut 
1 work, may de exported cuſtom free. 11 & 12 W. c. 3, 


f | oh 15. | | 
1k Wooden No perſon ſhall make, ſell, or ſet on any buttons 
| button. made of wood only, and turned in imitation of other 


buttons; on pain of 408. a dozen, half to the king, and 
half to him that mall ſue in any court of record. 10 . 
. Ro 
Made of rbνν%ο,8] H. 13 W. King and Raberis. An 
1 information was exhibited againſt the defendant, for having 
1 made wooden buttons contrary to the ſtatute. Upon 
| | trial, the jury found a ſpecial verdict, that all the button 
1 Was of wood, but there was 1n it a ſhank of wire, And 
after argument, judgment was given for the king, namely, 
that this was a button of wood, notwithſtanding the ſhank, 
which is no eſſential part of buttons ; for buttons of ſilk 
and hair have no ſhanks. L. Raym. 712. | „ 
N Cloth buttons. By the faid act of the 10 W. c. 2. No perſon ſhall 
et make, ſell, or ſet on, any buttons made of cloth, ſerge, = 
x drugget, frize, camlet, or other ſtuffs of which "clothes 
are uſually made, on pain of 408. a dozen, half to the 
king, and half to him chat ſhall ſue in any court of 
record. 
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Buttons. 

And by the 8 An. c. 6. No taylor or other perſon ſhall 
make, ſell, ſet on, uſe, or bind on any clothes, any but- 
tons, or button-holes, made of or uſed, or bound with 
ſerge, drugget, frize, camlet, or other ſtuffs of which 
clothes are uſually made; on pain of 5 1. a dozen, half to 
the king, and half to him that ſhall ſue in any court of re- 
cord , or on complaint to two juſtices, they may ſummon 
witneſſes, and levy the penalty, and return the overplus if 
any be; and if any perſon is aggriered, he may appeal to 
the next ſeſſions. e he, 
But by this act no power is given to make diſtreſs, The 
next that occurs, is the ſtatute of 4 G. c. 7. which in the 
ſtatutes at large is a looſe, injudicious, and ungrammatieal 
at), and by its garb may well enough ſeem to have been 
drawn up by the taylors or button-makers; whereby it is 


enacted as follows: 


No taylor or other perſon ſhall make, ſell, ſet on, or 
bind on any clothes, any buttons, or button-holes made 
of, or uſed, or bound with cloth, ſerge, drugget, frize, 
camlet, 'or any ſtuffs that clothes are uſually made of 
(velvet excepted); on pain of 40s. a dozen: To be deter- 
mined by one juſtice where the offence ſhall be diſcovered, 
or the offender ſhall inhabit, on oath of one witneſs, in 
three months after the offence committed; and to be diſ- 
tributed (charges of conviction firſt deducted) half to the 
informer, and half to the poor of the pariſh or place where 
the offence fhall be diſcovered: if not paid (being lawfully 
demanded) in 14 days after conviction, the juſtice ſhall 
iſſue his warrant to the conſtable where the offender dwells, 
or can be found, to levy it by diſtreſs and ſale ; and where 
no ſufficient diſtreſs can be found, he ſhall be committed 
to the common gaol of the county or place where he ſhall 
be found, to be kept to hard labour for three calendar 
months. Perſons aggrieved may appeal to the ſeſſions, 
giving ſufficient notice; and the ſeſſions may allow coſts 
to the party aggrieved. | 3 ne” 

And taylors cauſing their apprentices or ſervants to 
make ſuch clothes, ſhall themſelves be ſubject to the 
penalties. D 5 5 
And all ſuch clothes, made with ſuch buttons and but- 
ton-holes, expoſed fo ſale, ſhall be forfeited and ſeized, and 
recovered and diſpoſed of as the other penalties. | 

And by the ſtatute of the 7 G. f. I. c. 12. No perſon 
ſhall 2% or avear on any clothes (velvet excepted) any ſuch 
buttons or button-holes ; on pain of 40 s. a dozen, on con- 
viction by confeſſion, or oath of one witneſs; and any 
„ ATT Juſtice 


Buttons, 


juſtice of the peace, where the offence ſhall be committed, £2 
or the offender ſhall inhabit, ſhall on complaint or in- 
formation 'on oath, of any credible perſon, in one month 
after the offence, ſummon the party, and on his appear- 
ance or contempt, examine the matter, and on due proof 


| © by confeſſion, or oath of one witneſs, convict the offender, 
4 and cauſe the forfeiture by his warrant to be levied by 
| diſtreſs and ſale; the ſaid penalties to be half to him on wel 
| whoſe oath the party ſhall be convicted, and half to the S - 
[| poor of the pariſh where the offence ſhall be committed. 5 
1 And perſons aggrieved may appeal to the next quarter = 
1 : ſeſſions, giving eight days notice. 1 
[| To him on whoſe oath the party ſhall be convicted] This is . 
1 | almoſt the only inſtance. where a ſhare of the penalty is 
4 given in expreſs words, in a popular action, to the party } 
Ul on whoſe oath any perſon i is convicted; and the contrary z 
"8 doctrine ſeems generally to prevail, that the defendant : 
I ſhall not be condemned upon the ſole teſtimony of the 7 
- plaintiff ſwearing for his own intereſt : And it is certainly 5 
7 _ againſt the common law, that ſuch a perſon ſhould be a 0 
witneſs at all; and therefore his right to give evidence in 5 
Þ his own cauſe, and the power to convict the defendant upon : 
Þ . that ſole evidence, muſt depend on the expreſs words of ! 
Þ ſome ſtatute, Not to mention, that here is no diſpoſal of i 
| one moiety of the penalty, if the party is convicted by his 3 
i | own confeſſion. 

[ Putting falſe "By 36- &. e. 60. After iſt Aug. 17905 no perſon 


marks on gilt who ſhall order or apply for any metal buttons, from any 
e manufacturer or maker of buttons, ſhall direct the words 
5 gilt or plated, or any other word, figure, mark, or device 
indicating the quality, to be marked j in or upon any part 

5 of ſuch buttons; or any word, figure, mark, or device, 
| whether the ſame do or do not indicate the quality, to be 
| : marked in or upon the underſide of ſuch buttons, unleſs 
ſuch perſon do at the ſame time order ſuch buttons to be 
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„ gilt with gold, or plated with ſilver reſpectively; and no 
1 perſon ſhall purchaſe, or procure to be purchaſed, any 
1 metal buttons not being ſo gilt or plated, having the words 
| | 0 gilt or plated, or any other ſuch word or device as afore- 
F N ſaid, marked thereon in manner aforeſaid, knowing the 
= : © ſame not to be ſo gilt and plated as aforeſaid ; on pain of 
in . _ Forfeiting in every ſuch eaſe ſuch buttons, and alſo 51. for 
41 any quantity not exceeding 12 dozen, and if above, after 
= the rate of 11, for every 12 dozen. /. I. 

0 No marks to be And no perſon ſhall print, caſt, ſtamp, or mark, or cauſe 
| vſed but ſuch as to be done, upon any part of any metal button, the words 
vj expreſs the real © ils 
| quality. 5 | 8 


Buttons. 359 
gilt or plated, or any other word, letter, figure, mark, or 

device, indicating the” quality; or on the underſide, 

whether the ſame do or do not indicate the quality; un- 


leſs ſuch buttons are before bong fide plated with ſilver, or D 4 
afterwards gilt with gold, or deſtroyed before ſold; and no 1 
perſon ſhall aſſix upon any ſuch buttons having the words | Me + 
gilt or plated or other ſuch mark as aforeſaid indicating the | {1714 


quality on any part thereof, or on the underſide whether 1 
the ſame do or do not indicate the quality, any ornament | 
$4 whatſoever, unleſs thoſe parts not covered thereby be bond 
. ide plated or gilt before ſuch ornament be put thereon. 
| And no perſon ſhall put or pack, or cauſe to be put or 
packed for ſale, upon any card, paper, or other ſubſtance, 
or ſell or expoſe to ſale any metal buttons, not being gilt 
or plated as aforeſaid, if the words gilt or plated, or any 
other ſuch word or device as aforeſaid indicating the 
quality, be marked thereon, or upon ſuch card, (not being 
the pattern card,) paper, or other ſubſtance; or on the 4 
underſide of ſuch buttons in manner aforeſaid, knowing | 143 
the ſame not to be ſo gilt or plated; on pain of forfeiting 
in every ſuch caſe ſuch buttons, and alſo 51. for any 
quantity exceeding one dozen, and not exceeding 12 
dozen; if above, after the rate of 11. for every 12 dozen, 14 
7 And no perſon ſhall mark or cauſe to be marked in or No other than 4 
upon any metal buttons, any word, letter, figure, mark, the words gil or 
or device indicating the quality thereof, except the words Plated to be uted. 
gilt or plated: or ſhall pack or cauſe to be packed for ſale, 
in or upon any card, (except the pattern card,) paper, or. 
parcel; or ſhall ſell or expoſe to ſale any metal buttons, 
having any mark indicating the quality thereof, other than 
the words gilt or plated marked thereon; on pain of for- | . 
feiting ſuch buttons together with 5 J. for any quantity 1 
exceeding one dozen, and not exceeding 12 dozen; and . 1 
f if exceeding 12 dozen, after the rate of 11. for every 12 1 
5 dozen. /. 3. „ 5 f po 5 
E Provided, that nothing herein ſhall extend to inflict any Except the words 
BY penalty or puniſhment upon any perſon, who ſhall mark, double and treble 
or cauſe to be marked the words double gilt in or upon any Sit. 1 
metal buttons, or put, place, or pack for ſale, in or upon #33 
any card, (except the pattern card,) paper, or other parcel | | 
or expoſe to ſale any ſuch buttons, having the words 
double gilt marked thereon 3 provided continually, from 
the time of gilding thereof, gold ſhall remain put and 
equally ſpread upon the upper ſurface of the ſaid buttons, 
excluſive of the edges, in the proportion of ten grains to 
| A234 © W els ſuch 
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360 


any or + herein before ſaid to the contrary notwithſtand- 


Penalty on ma- 
ing falſe bills 
of parcels, &c. 


real quality of ſuch buttons, knowing the lame: ; he ſhall 
forfeit 20 . . . 


Penalty on mix- 


ing buttons of 
ditferent qua- 
lities. 


What ſhall be 
deemed gilt and 
plated buttons. 


Buttons. 


fuch quantity of the ſaid buttons, the upper ſurface of 
which, exclufive of the edges, ſhall be equal to the ſuper- 
ficies of a circle 12 inches in diameter; or who ſhall 
mark the words treble gilt in or upon any metal buttons in 
manner aforeſaid, having 15 grains to the like quantity of 
buttons as aforeſaid, on the like ſuperficies as aforeſaid ; 


ing. 


And il any perſon ſhall make out, ſend, or deliver, for, 
with, or in relation to any metal buttons, any liſt, bill of 
parcels, or invoice, expreſſing therein any other than the 


And no perſon ſhall knowingly intermix, or cauſe to be 
intermixed any metal buttons, that ſhall not be bond fide 


gilt or plated, upon any card, (except pattern cards, ) paper, 
or other ſubſtance whereon any metal buttons ſo gilt or 


plated ſhall be put, nor intermix the ſame in any other 


manner; on pain of forfeiting ſuch buttons, and alſo 51. 


for any quantity exceeding one dozen, and not exceeding 
12 dozen; if cxereding 12 dozen, 11, for every 12 dozen. 


7. 6. 


And for the better aſcertaining what ſhall be deemed 
gilt or plated buttons, no metal buttons ſhall be deemed 
gilt buttons unleſs continually, from the time of gilding 


thereof, gold ſhall remain equally ſpread upon the upper 
ſurface thereof, excluſive of the edges, in the proportion of 


five grains to a ſuperficies of a circle 12 inches in diame- 
ter; and no metal buttons ſhall be deemed to be plated, 
unleſs the ſuperficies of the upper ſurface thereof be made 
of a plate of ſilver fixed upon copper, or a mixture thereof, 


with other metals, previous to the ſame being rolled into 


ſheets or fillets. / 7. 


Recovery and 
application of 
penal ties. 


All pecuniary penalties may be recovered by action or 


ſuit within three calendar months in the courts at We/t- 
minſter; and one juſtice may by warrant, cauſe ſuch metal 
buttons as ſhall be liable to forfeiture, to be ſeized and 


kept 1 in fafe cuſtody, for the purpoſe of producing the ſame 
in evidence upon any action, and when no further neceſ- 


tary, ſuch juſtice may order ſuch buttons to be deſtroyed. 


And two juſtices where any offender ſhall reſide, or where 
any offence is committed, may hear and determine the 


ſame, who on info or complaint, within three 


calendar months, may ſummon the party accuſed, and 


witneſſes on either ſide, and examine into the fas, and 


on proof either by confeſſion, or oath of one e witneſs, may 


give 


give judgment for any pecuniary penalty with coſts, tobe | 1 
allowed by ſuch juſtices, and may levy the ſame by diſtreſs G 1 
and ſale, if not redec med within five days incluſive of the 

day of ſcizure; half to the informer and half to the poor; 

and for want of ſufficient diſtreſs may, commit ſuch of- +4 
fender to gaol where the information {halt be laid, for any | 994 
time not exceeding three calendar months, unleſs ſuch | 4 
penalty and coſts be ſooner paid. /. 8. 14, 15, 16. X 

If any perſon ſhall think himſelf aggrieved by the judg- 

ment of ſuch juſtices, he may (on giving ſecurity with | 
ſufficient ſurety to the amount of ſuch penalty and coſts, | 

in caſe ſuch judgment be affirmed) appeal to the next | | 
ſeſſions where ſuch conviction ſhall be made, who may 

ſummon and examine witnefles, and hear and finally de- 
termine the ſame, and award coſts as they ſhall think 

reaſonable. /. g. 5 | | 

Provided, that the ſaid juſtices, and alſo ſuch ſeſſions Mitigatiun. © i 

may mitigate any ſuch penalty, ſo as not to reduce the 
ſame below one half; or where ſuch penalty ſhall be leſs 

than 401. below 201. /. 10. 8 | 

And the conviction may be in the following form (mu- Convidion, 4 

tatis mutandis) as the caſe may be, which ſhall be effectual | "44 
without ſtating the caſe, or the facts, or the evidence. | A 


in the 


Appeal. 


Pm 
5 7 


BE it remembered, that on the = day of 

year of our Lord — at — in the county of 
A. I. came before us J. P. & K. P. tao of his majeſly*s juf- 
zices of the peace for the ſaid county, [city, or place, as the 

3 caſe may be, ] and informed us, that A. O. of on 
| . - "he day of now laſt paſt, at in the 
q ſaid county [city or place, as the caſe may be]; [here ſet 
forth the fact for which the information is laid]: W hhereuporr 

the ſaid A. O. after being duly ſummoned to anſwer the ſaid 1 

charge, appeared before us on the day of ar 1 

— in the ſaid county [city or place]; and having heard 17:5. 
the charge contained in the {aid information, declared he was 
not guilty of the ſaid offence, [or as the caſe may be, ] did not 
appear before us purſuant to the ſaid ſummons ; Lor did neglect 
and refuſe to make any defence againſt the ſaid charge] but 
the ſame being fully proved before us upon the oath of A. W. 
a credible witneſs [or as the caſe may be], acknowledged 
and voluntarily confeſſed the ſame to be true; and it mani- 
Feſily appeared to us that the ſaid A. O. is guilty of the offence 
charged upon him in the ſaid information ; ave do therefore 
hereby conuict him of the offence aforeſaid, and do declare and 

adjudge that he the ſaid A. O. hath forfeited the ſaid buttons, 
iogether with the ſum of of lawful money of Great 

Britain, 


Witneſſes not 
appearing. 


Inhabitants may 
be witnelles. 


Offenders diſco- _ 


vering by whom 
employed, in- 


| demniſied. 


— 


being 


Buttons. 


Britain, for the offence aforeſaid, to be di iributed as the law 
direfts, according to the form of the fatute in that caſe made 
ond provided. Given under our hands and ſeals, be — 


day Of ———. 


And no ſuch conviction ſhall be ſet afide for want of 


form. / 11, 12. 


Witneſſes not appearing having been duly ſummoned; 
without reaſonable excuſe, to be allowed by ſuch juſtices; 
or refuſing to be examined on oath ſhall forfeit 51. to be 
recovered as aforeſaid. /. 13 / 

And any perſon may be a ” wins notwithſtanding his 
an inhabitant of the pariſh or place where the 
offence ſhall be committed, / 17. 

And if any perſon liable to any of the penalties aforeſaid, 
ſhall before information againſt him, diſcover to two juſ- 
tices the perſon by whoſe order he did the act which ſub- 
jected him to ſuch penalty, ſo as ſuch perſon be convicted 
thereof, he ſhall be acquitted of ſuch penalty, and ſhall be 


entitled to a moiety of the penalty as other informers. 


Manufacturers 
not liable to 


penalties in cer- 
tain caſes. 


Buttons to which 


this act ſhall not 
extend. 


E18. 


Provided. alſo, that if any maker of buttons, who ſhal! 


have ordered any metal buttons to be gilt, ſhall before the 


burniſhing thereof, appear before two juſtices, and prove 
by one witneſs that he ordered the ſaid buttons to be gilt 
in the manner required by this act, and delivered gold 
ſufficient for that purpoſe, or paid, or contracted to pay a 
proper fum on that behalf, and ſhall afterwards proſecute 
ſuch gilder or other perſon to conviction, he fhall not be 
liable to any fine or penalty on account of the ſaid buttons 
not being gilt with gold, any Dy herein contained to 
the contrary notwithſtanding. /. 

Provided alſo, that this act ſhall nat extend to buttons 
made of gold, filver, tin, pewter, lead, or mixture of tin 
and lead, or iron tinned, or of Bath or "white metal, or any 
of theſe metals inlaid with ſteel, or buttons Ne upon 
whells. J 20. 


Buying of tines. 


J. By the common law, 
IL. By ftatute. 


1. By the common law, 


| JT f feemerh to be an high offence at common law, to buy 


or {ell any doubtful title to lands known to be diſputed, 
to the intent that the buyer may carry on the ſuit, which 


the ſeller doth not think it worth his while to do, and on 


that conſideration ſells his pretenſions at an under rate: 
and it ſeemeth not to be material whether the title ſo ſold 
be a good or bad one, or whether the ſeller were in poſ- 
ſeſhon or not, unleſs his poſſeſſion were lawful and uncon- 

teſted ; for all practices of this kind are by all means to 
be diſcountenanced, as manifeſtly tending to oppreſſion, by 
giving opportunities to great men to purchaſe the diſputed 


titles of others, to the great grievance of the adverſe parties, 
who may often be unable or diſcouraged to defend their 


titles againſt ſuch powerful perſons, which perhaps they 
might ſafely enough maintain againſt their 3 adver- 


ant 1 Haw, 261, 


II. By flatute. 


1. By the ſtatute of 13 Ed. 1. c. 49. No perſoh of the 
bing s houſe ſhall buy any title whilſt the thing is in diſpute ; on 


pain of both the buyer and ſeller being puniſhed at the king's 
pleaſure. 

2. And by 32 H. 8. c. 9. None ſhall buy any pretenſed 
right in any 405 unleſs the ſeller hath been in peſſe{ſion of the 
fame, or of the fever on or remainder thereof, or taken the 
rents and profits thereof, for one year next before ; on pain that 
the ſeller ſhall forfeit the land, and the buyer the value, Half 
to the king, and half to him that Moc! ſue Win one year. 


J. 2. 6. 


Pretenſed title] But he who is in lawful poſſeſſion may 
purchaſe the ' pretended title of any others. * H. 8. 
c. 9. . 4. 

One year befere] But no conveyance made by one who 
hath the unconteſted poſſeſſion, and undiſputed abſolute 


opriety of lands, 1s any way within the meaning of this 
acute. 1 Haw. 205. 


3. And 


363 
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Witneſſes not 
appearing. 


Inhabitants may 
| be witneſſes. 


Offenders aitco⸗ 


vering by whom 
employed, in- 
demnified. 


Manufacturers 
not liable to 
penalties in cer- 
tail Ges. 


Buttons to which 
this act ſhall not 
extend. 


Buttons. 

Britain, for the offence aforeſaid, to be di ita as the law 
directe, according to the form of the flatute in that caſe made 
ond provided. Given under our hands and ſeals, be 


day Of =— 
And no ſuch conviction ſhall be ſet afide for want of 


form. / 11, 12. 


Witneſſes not appearing having been duly ſummoned; 
without reaſonable excuſe, to be allowed by ſuch juſtices, 
or refuſing to be examined on oath ſhall forfeit 51. to be 


recovered as aforeſaid. / 13. ; 


And any perſon may be a witneſs notwithſtanding hie 


being an inhabitant of the pariſh or place where the 


offence ſhall be committed, / 17. 

And if any perſon liable to any of the penalties aforeſaid, 
ſhall before information againſt him, diſcover to two juf- 
tices the perſon by whoſe order he did the act which ſub- 
jected him to ſuch penalty, ſo as ſuch perſon be convicted 
thereof, he ſhall be acquitted of ſuch penalty, and ſhall be 
entitled to a moicty of the penalty as other informers, 


＋ I'S. 


Provided alſo, that if any maker of buttons, who ſhal! 
have ordered any metal buttons to be gilt, ſhall before the 
burniſhing thereof, appear before two juſtices, and prove 
by one witneſs that he ordered the ſaid buttons to be gilt 
in the manner required by this act, and delivered gold 
ſufficient for that purpoſe, or paid, or contracted to pay a 
proper ſum on that behalf, and ſhall afterwards proſecute 


ſuch gilder or other perſon to conviction, he ſhall not be 


liable to any fine or penalty on account of the ſaid buttons 
not being gilt with gold, any thing herein contained to 
the contrary notwithſtanding. /. 19. 

Provided alſo, that this act ſhall not extend to buttons 
made of gold, ſilver, tin, pewter, lead, or mixture of tin 


and lead, or iron tinned, or of Bath or white metal, or any 


of theſe metals inlaid with ſteel, or buttons plated upon 
Tells, J. 20. 


3 


—— 


Buying of tities. 


J. By the common law, 
II. By ſtatute. : 


1. By the common law, 


1 
F 


17 ſeemeth to be an high offence at common law, to buy 


or {ell any doubtful title to lands known to be diſputed, 
to the intent that the buyer may carry on the ſuit, which 
the ſeller doth not think it worth his while to do, and on 
that conſideration ſells his pretenſions at an under rate: 
and it ſeemeth not to be material whether the title ſo ſold 
be a good or bad one, or whether the ſeller were in poſ- 
ſeſſion or not, unleſs his poſſeſſion were lawful and uncon- 
teſted ; for all practices of this kind are by all means to 
be diſcountenanced, as manifeſtly tending to oppreſſion, by 


giving opportunities to great men to purchaſe the diſputed 
titles of others, to the great grievance of the adverſe parties, 


who may often be unable or diſcouraged to defend their 


titles againſt ſuch powerful perſons, which perhaps they 
might ſafely enough maintain againſt*their proper adver- 
ſary. 1 Haw, 201, | 


II. By ſtatute. 
1. By the ſtatute of 13 Ed. 1. c. 49. No perſon of the 


king's houſe ſhall buy any title whil/t the thing is in diſpute ; o 
| pain of both the buyer and ſeller being puniſhed at the king's 


pleaſure. „ 
2. And by 32 H. 8. c. 9. None ſhall buy any pretenſed 
right in any land, unleſs the ſeller hath been in poſſeſſion of the 


fame, or of the reverſion or remainder thereof, or taken the 


rents and profits thereof, for one year next before ; on pain that 


the ſeller ſhall forfeit the land, and the buyer the value, Half 


0 the king, and half to him that ſhall ſue within one year. 
L236, no. 7 of 


Pretenſed title] But he who is in lawful poſſeſſion may 


purchaſe the - pretended title of any others, 32 H. 8. 


32 „„ 
One year before] But no conveyance made by one who 
hath the unconteſted poſſeſſion, and undiſputed abſolute 


"ag, of lands, is any way within the meaning of this 


Watute. 1 Haw. 265. 


3* And 


Im portation pro- 
bibited. 


Duty on cards 
And dice. 


5 * What ſhall be 
. deemed dice. 


Places of makirg 
to be entred. 


Buying of titles. 


. And the offence of buying of titles may be laid in any 
2 at the pleaſure of the ä 31 EL c. 5. [. 4. 


For other matters relating to buying of titles, ſee 


mene 


make them, ſhall give notice in writing of the houſe 


Cabbages; Stealing: The ſame penalty as for 
ſtealing turnips. For which, ſee the Title 


Turnips. 5 | 
Callico. See Cxcile. 
Cambricks. See Linen. 
Candles. See Extiſe. 
Capias. See Protels. 


Cards and Dite. 


1 7 the'1 10 Ann. c. 19. No playing cards or dice Chal 
be 1mported, 
And for every pack of cards, or pair of Hes: made in 
Great Britain, ſhall be paid the ſtamp duties following: 


On cards, Total. On dice, Total. 

n 14 4 4, 

$5046 fan. £5 6 — 550 — 

29 C. 2. c. 13. 1. — 50 — 

16 C. 3. c. 34+ / 6. 3 5 

29 G. 3. c. 50. / 1. 6 20 26 150 
The ſame to be under the management of the commil- 


ſioners of the ſtamp duties, 


And all pieces of ivory, bone, or other matter, made or 


uſed for any play, with any letters, figures, ſpots, or other 


marks thereupon, to denote any chance, ſhall be adjudged 


to be dice, and charged with the duties; and if there ſhall 


be more than fix chances on any one piece, it ſhall be 
charged with duty; and if there ſhall be more than the 
number of chances uſually in a pair of dice, ſuch one piece 


| ſhall be charged with a further duty proportionate to the 


number of chances exceeding. 10 An. c. 19. /. 168. 
And all makers of cards or dice, before they begin 


4 


4 place 


"HEE i 1-4 
Cards and dice, _ a 8 
place where they intend to make them to the commil- =: 
n or their officer next adjacent, on pain of gol. 9 An. : 
9 c. 23. /. 41. And alſo all the cards, dice, materials, and _ | = 
BY utenſils ſhall be forfeited. 10 An. c. 19. %. 166 Tl 
-Y And every maker of cards ſhall ſend to the com- providing ma- 5 
miſſioners a ſufficient quantity of paper, in order to have terals. 
as many aces of ſpades impreſſed thereon as ſuch maker 
ſhall deſire; and every pack of cards ſhall have one ſuch 
ace ſo impreſſed: And the commiſſioners ſhall cauſe a 
ſtamp to be prepared, with ſuch device as they ſhall think 
proper, to denote the ſaid ace of ſpades, as well in every 
pack made for uſe in Great Britain, as in every pack made 
for exportation; ſo as in ſuch device there be ſome diſtin- 
1 mark, between cards for home, and cards for 
oreign conſumption. 5 G. 3. c. 46. /.9. | 
And the maker ſhall alſo ſend to the commiſſioners or 
their officers, jews or wrappers made for incloſing cards 
for uſe in Great Britain, with his name and any other 
particular word or thing printed thereon, as the com- 
miſſioners ſhall direct; in order that the ſame may be | 
ſtamped and delivered again, from time to time, to ſuch | 
maker, as occaſion ſhall require: And the commiſſioners 
ſhall denote one of the ſix-penny duties charged on cards 
in Great Britain, on ſuch jew or wrapper. J. 10. 9 DE 
And the officers may enter any houſe or place where Officers maß 
cards or dice are made, ſold, or expoſed to fale, or ſuſ- enter and ſeareh. 
1 be privately made, or into any publick gaming | 
ouſe, room, or place, and there ſearch and ſee what 
quantity of cards or dice ſhall be making, and whether they 1 
be ſtamped; and if the owner or occupier ſhall refuſe en- — 
trance or liberty of ſearch, he ſhall forfeit 101. 10 An. 
e 1 3 
And if the commiſſioners be informed, or have cauſe to 
ſuſpect, that any perſon makes cards or dice in a place not 
entered, on affidavit thereof by the informer before a juſtice 
of the peace declaring the grounds of his ſuſpicion; the 
officer may in the day time, and in the preſence of a 
conſtable, by warrant of ſuch juſtice break open the door, 3 
or any part of ſuch private place, and enter, and ſeize all g 
ſuch cards, dice, tools, or materials, and if not replevied 1 
5 five days, they ſliall be forfeited and fold. 6 G. c. 21. 14 4. 
J. Jo: 3 5 2 5 1 
And no materials begun to be wrought for cards or Materials not to 
dice, ſhall be removed until they be completely made, or be removed till 


me duties paid; on pain of double duty. 10 Ar. c. 19. AO" 
J. 166. 1 


And 


366 Cards and dite. 
And no maker of cards or dice ſhall remove the ſame 
from the place of making, until ſuch mark upon the dice, 
and ſuch ſeal upon the paper and thread incloſing every 
pack of cards ſhall be put thereon, as the commiſſioners 
RE ſhall appoint; on pain of forfeiting the ſame and treble 
\ *.. VILE. -.9 2. e 23; 7}. 47> 
Entry and pay- The makers of cards and dice ſhall once in every 28 
ment of the days make entry upon oath with the proper officer, of all 
8 8 the cards and dice by them made within the ſaid time; on 
pain of 201, / 42. 
And ſhall once in every fix weeks clear off the duties; 
on pain of double duty. 1d. 
Selling or ung. And no cards or dice ſhall be expoſed to (ale, or uſed 
unſtamped. in play in any publick gaming houſe, unleſs the paper and 
thread incloſing the ſame ſhall have been reſpectively ſealed 
and ſtamped, and unleſs one of the cards of each pack ſhall 
be alſo ſtamped on the ſpotted fide ; on pain that every 
perſon who ſhall expoſe to ſale any ſuch cards or dice not 
ſtamped, ſhall forfeit for every ſuch pack, and for every one 
bol ſuch dice, 51. with full coſts. 10 An. c. 19. . 162. 
Altering ſtamps. If any maker ſhall uſe in the making up of any pack of 
cards, any ace of ſpades, jew, or wrapper, that has been 
uſed before; he ſhall forfeit 201. 5 G. 3. c. 46. / 13. 
And if any perſon ſhall fell or buy any ſuch ace of ſpades, 
_ jew, or wrapper, in order to be made uſe of for the in- 
cloſing any pack or parcel of cards; he ſhall forfeit 201. 
And if either the buyer or ſeller ſhall inform againſt the 
other; his evidence ſhall be admitted, and he ſhall be in- == 
demnified. /. 14, 15. | 4 
And if any perſon ſhall take off the ſtamp of any play-=#Þ 
ing cards, or outſide paper of any parcel or pack of cards, =_ 
with intent to uſe the ſame again; he ſhall be guilty of 
felony, and tranſported for any time not exceeding even 
5 ears. 126 8. 
Selling waſte e If any perſon ſhall ſell any cards called waſte cards, un- 
ſecond: band leſs before ſale he mark the back or plain fide of every 
Om ſuch card, ſo as to render it unfit to be uſed in playing; 
he ſhall forfeit 201. V 
And if any perſon ſhall ſell any cards, by way of ſecond 
hand cards, in packs or parcels, after the wrapper or cover 
ſhall have been broke open, unleſs before ſale he mark the 
backſide of every card fo as to render it unfit for play; he 
ſhall forfeit 5 1. for each pack. 16 G. 3. c. 34. / 17. 
Covnterſeiting If any perſon ſhall counterfeit the ſtamps on cards or 
temps. dice, or on any jew, wrapper, or thread incloſing the 
| fame ; or knowingly fell the ſame with a counterfeit 
6 ſtamp; 


Cards and dice, 367 
ſtamp; or fraudulently uſe any of the ſtamps provided by 
the commiſſioners; he ſhall Be guilty of felony without 
benefit of clergy, 10 An. c. 19. / 163. 29 C. 2. c. 13. 
. 5. 5 G. 3. c. 46. /. 10. e 

In the caſe of exportation, it ſhall be lawful to re- 
move cards or dice from the place where they are made, 
without ſtamping or paying duty, provided that within a 
month after they are made, and before they be removed, 
bond of double duty be given that they ſhall be exported 
and not relanded. 10 An. c. 19. f.170, 5 C. c. 19. 

+ Put cards intended for exportation ſhall before pack- 
ing for exportation be incloſed in paper and thread, in 
packs or parcels, and be marked on the ſpotted ſide, in 

ſuch manner as the commiſſioners ſhall direct; and if any 
perſon ſhall ſell or expoſe to ſale to be uſed in Great 
Britain, or ſhall uſe or permit to be uſed in any publick 
gaming houſe, any cards ſo marked as for exportation; 
he ſhall forfeit 201. for every ſuch pack. 29 G. 2. c. 13. 

+0; „„ 0 . | 
h And if any perſon ſhall reland, or procure to be reland- 
ed, any parcel of cards, after having been entered and 
ſhipped for exportation; he ſhall forfeit 5ol. And if any 

_ perſon concerned ſhall inform againſt an accomplice, he 

| ſhall be admitted to give evidence, and himſelf be indem- 
mace. 56-3. 2 46-/ 16, 17 - 
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Exportation. 
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E LL perſons carrying goods for hire, as maſters and Cartier, who. 
owners of ſhips, lightermen, ſtage-coach-men, and 1 5 
the like, come under the denomination of common-car- 
riers; and are chargeable on the general cuſtom of the 
realm, for their faults or miſcarriages. 1 Bac. Abr. 343. 


By the 3 V. c. 12. The juſtices in Eaſter ſeſſions Rates for car- 17 ; 
L yearly, ſhall rate prices of all land carriage of goods riages. | {| 
1 do be brought into any place within their juriſdiction, b 


any common waggoner or carrier; and ſhall certify the 
rates fo made to the mayors and other chief officers of 
the ſeveral market towns within their juriſdiction, to be 
huag up in ſome publick place to which all perſons may 
reſort: And no ſuch common waggoner or carrier ſhall 


take 


Carriers. 
take for carriage above the rates ſo ſet, on pain of 51. 
by diſtreſs, by warrant of two juſtices where ſuch wag- 
goner or carrier ſhall reſide, to the uſe of the party 
grieved. /. 24. 

And by 21 G. 2. c. 28. If any common waggoner or 
carrier ſhall demand and take any greater price for bring- 
ing goods fo London, or to any place within the bills of 
mortality, than is allowed and ſettled by the juſtices for 
the place from whence the ſame are brought for the car- 
Tying of goods from London to the faid place; ; he ſhall 
forfeit 5 J. to the party grieved, to be recovered as by the 
faid act of the 3 V. or by diſtreſs and ſale of his goods 
by warrant from two juſtices of Middlifex, Surry, An, 
or Weſtminſter. ſ. 3. 

And the clerk of the peace in the country ſhall, imme- 


diately after Zafter ſeſſions yearly, certify to the lord 


mayor of London, and to the reſpective clerks of the peace 
for Middleſex, Surry, and JW, eftminſler, the rates made 
for the carriage. of goods, in their reſpective counties and 
places; which certificate, or an atteſted copy thereof, 
ſigned by the officer to whom the ſame ſhall be ſo tranſ- 


mitted, Mall be ſufficient evidence of the prices ſo ſet. 


Note; ; This act of the 21 e. 28. ſtands re- 
pealed by the 7 G. 3. c. 40. except ſo much thereof as 
relates to the rate or price for carriage of goods; and the 
7 G. 3. c. 40. (except ſo much as repeals the ſeveral acts 
therein mentioned) was FORTIS by the 13 G. 3. c. 44. 
. 86.] 
. by 13 G. 3. c. 78. The owner of every waggon, 
de be pat on his Wain, ar cart, ſhall cauſe to be painted on ſome conſpicu- 
carriage. ous part thereof, his name and place of abode, in large 
legible letters, and continue the ſame thereupon: And the 
- owner of every common ſtage, waggon, or cart, employed 
in travelling ſtages from town to town, ſhall beſides, paint 
Cou Mod STAGE WACGGON or CRT, (as the caſe may 
be,) on pain of forfeiting not exceeding 5 1. nor r leſs than 
| T 
Refafing to carry A Carrier ſhall not evade the law, by refuſing to carry 
goods at the prices limited. For if a common carrier, 
who is offered his hire, and who hath convenience, refuſes 
to carry goods, he is liable to an action in the ſame man- 
ner as an innkeeper who refuſes to entertain a gueſt, or a 
ſmith who refuſes to ſhoe a horſe. 1 Zac. Abr. 344. 
So an action will lie againſt a common ferryman, who 
refuſcth 1 to 7 N 1, 5 
ut 
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Carriers. 369 
But if the porter puts up the box of a paſſenger be- 
hind a ſtage coach, and the maſter, as ſoon as he 
knows of it, ſays, he is already full, and refuſes to take 
the charge of it, the maſter ſhall not be liable. For 
this is the ſame with an hoſt who refuſeth his gueſt, 
his houſe being full, and yet the party ſays, he will 
ſhift, or the like, if he be robbed, the hoſt is diſcharged. 
1 Bac. Abr. 344. A V 
So a carrier may refuſe to admit goods into his ware- | Refuſing to ad. 
houſe at an unſeaſonable time, or before he is ready to , 3 
take his journey; but he cannot refuſe to do the duty in- : 
cumbent upon him by virtue of his publick employment. 
L. Raym. 052 | | Wo | | | 
No carrier with any horſe. or horſes, nor waggonman, Carrier travelling 
carman, or wainman, with their reſpective carriages, on Sundays, 
ſhall, by themſelves or any other, travel on the Lord's 
day, on pain of 20 8. on conviction in fix months, before 
one juſtice (or mayor), on view, or confeſſion, or oath of 
two witneſſes, to be levied by the conſtable or church- 
wardens by diſtreſs; to the uſe of the poor, except that 
the juſtice may reward the informer with any ſum not 
exceeding a third part. 3 C. c. 1. NV 
It hath been holden, that a carrier imbezilling goods Carrier imbezil- 
which he has received to carry to a certain place, is not #98 899% 
guilty of felony, becauſe there was not a felonious 
taking; but is liable only to a civil action. 1 Haw. 89, 90. 
But it hath been reſolved, that if a carrier open a Carrier opening 
pack, and take out part of the goods, with intent to ſteal a pack. 
it, he may be guilty of felony ; in which caſe it may be 
| ſaid, not only that ſuch poſſeſſion of a part diſtinct from 
the whole, was gained by wrong, and not delivered by 
the owner; but alſo that it was obtained baſely, fraudu- 
lently, and clandeſtinely, in hopes to prevent its being 
diſcovered at all, or fixed upon any one when diſcoyered. 
1 Haw. go. e | „ 
Alſo it ſeems clear, that if a carrier, after he has Carrier ſlealing 
brought the goods to the place appointed, take them away eee Ry 
again ſecretly, with intent to {teal them, he is guilty of „an 28 88 
felony; becauſe the poſſeſſion, which he received from the 
_ owner, being determined, his ſecond taking is in all reſpects 
the ſame, as if he were a mere ſtranger. II. op es 
Alſo it hath. been reſolved, if goods be delivered to Carrying * 
2 carrier, to be carried to a certain place, and he carries f 
them to another place, and diſpoſeth of them to his n 
uſe, that this is felony ; becauſe this declareth that his 
Fol, I. „„ intention 


370 


Carrier robbed, 


Carriers. 


Intention originally was not to take the goods upon the 


agreement and contract of the party, but only with 2 
deſign of ſtealing them. Kelynge, 82. 
Whete goods ate delivered to a carrier, and he is 


| robbed of them, he ſhall be charged, and anſwer for them, 


by reaſon of the hire; and this was at the common law, 
before the hundred was anſwerable over to him; becauſe 


ſuch robbery might be, by conſent and combination, Care 


ried on in ſuch a manner, that no proof could be had of it. 
1 Salk, 1433. 

And although it may be thought a hard caſe, that a poor 
carrier who is robbed on the road, without any manner 


of default in him, ſhould be anſwerable for all the goods 
he takes; yet the inconvenience would be far more into- 


lerable, if he were not ſo, for it would be in his power 


to combine with robbers, or to pretend a robbery, or ſome _ 
other accident, without a poſlibility of remedy to the 
party; and the law will not expoſe him to ſo great a 
temptation, but he mult be honeſt at his ova 12 Mod. 


482, 


In what cafes 


carriers are ac 


_ equntable in caſe 
of fire, 


M. 2; G. 3. Nerd u Pen This wars ſpecial 
caſe reſerved for the opinion of the court. The defend- 
ant was a common carrier, to whom the plaintiff had 


delivered a parcel of hops, to be carried by the defendant's 


on. 'The defendant put them into his warehouſe, 


and during the night a fire broke out in the adjoining houſe, 
which communicated to, and burned the defendant's ware- 
houſe and the plaintiff's goods therein. The queſtion 


before the court was, whether the plaintiff was entitled to 
recover.—The caſe was argued by Bend for the plaintiff, 


and Burreugh for the defendant, -By L. Mangfield, Upon 


all the caſes for one hundred years and more, it is moſt 


clear there are events in which the carrier is anſwerable, 


tho' not guilty of any neglect. By the nature of the 


contract, he obliges himſelf to uſe all due care and dili- 


gence, and is anſwerable for any neglect. But there is 
1 more impoſed upon him by the cuſtoms, that is 

the common law. A common carrier is in the nature of 
an inſurer ; all the caſes ſhew him to be ſo. This makes 


him liable to every thing except the act of God, and the 


king's enemies, that is, even for inevitable accidents, with 
thoſe exceptions, The queſtion then is, 2vhat is the af 
% Goa? I conſider it to be laid down in oppoſition to the 


act of man ; ſuch as lightnings, ſtorms, tempeſts, and the 
like, which could not happen by any human . 


| Carriers, 


To prevent litigation and colluſion, the law preſumes ne. 


gligence except in theſe circumſtances. An armed force, 


tho! ever ſo great and irrefiſtible, does not excuſe : The 
| reaſon is, for fear it may give room for colluſion, which 
can never happen with, reſpeCt to the act of God. We 


all, therefore, are of opinion, that there ſhould be judg- 


ment for the plaintiff, Durnf. and Eaſt, 1 V. 27. | 
E. 32 G. 3. Garſide v. the Proprietors of the Trent and 

Merſey Navigation. The declaration ſtated, that the 

defendants were common carriers for hire from Stourport 


to Manobeſter, and that the plaintiff delivered to the 


_ defendants four pockets of hops, to be by them taken care 
of and carried from Stourport to Mancheſter, and to be for- 
warded from thence to Stockport for the plaintiff.— At the 


trial before Mr, J. Won it appeared, that the goods were 
directed to the plaintiff at Stockport, and were delivered to 


the defendants to be carried by them from Stourport to 
Mancheſter, and arrived ſafe there on the 3oth of September, 
and were that evening put into the defendant's warehouſe 
there ; where (together with other goods) they were con- 
| ſumed by an accidental fire that night, and before an 

carrier came from Stochport to whom they could be deli- 
vered. It alſo appeared that, according to the courſe of 


buſineſs when goods were ſent from Szourport to go be- 


yond Mancheſter, if any carrier to the place of their deſtina- 
tion be at Mancheſter ready to receive them, they are 


immediately delivered, upon payment of the carriage to 
Manchester, and if not the defendants keep them in their 


warehouſe till a carrier arrive to whom they may be 


delivered on making the above payment, the defendants 


charging nothing for keeping the goods in their ware- 
houſe. ——A verdict was found for the defendants, with 
| liberty to the plaintiff to move to ſet it aſide and to enter 
up a verdict for him, if this court ſhould be of opinion that 
the defendants were anſwerable under theſe circumRances, 


 — Bower acęordingly moved to ſet aſide the verdict; con- 
tending that the defendants were reſponſible, as it was a 


joint contract by them to carry the goods to Manchefter, 


and to keep them ſafe at that place till they could be 
forwarded to Stockport ; and that it was for. their conve- 


nience that the goods were depoſited in their warehouſe, 
— The Court refuſed even a rule to ſhew cauſe, — 
L. Kenyon, Ch. J. ſaid, If the defendants were confidered 
merely as warehouſemen, there would be no pretence to 
{ay that they were liable for ſuch an accident as the pre- 


ent. The caſe of a carrier ſtands by itſelf upon peculiar 
anon | 4 _ grounds; 
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Loſing or da- 
_ Meg goods. 


Who hall have 


grounds; he is held e 0 as an inſurer; and the 
reaſon given in the books (whether well or ill founded is 
immaterial here) is, to prevent fraud. But I do not ſee 
how we can couple the character of the carrier with that 
of the warehouſeman, in which laſt the defendants are 
nat liable here, they not having been guilty of laches.— 

Buller, J. The keeping of the goods in the warehouſe i 'Þ 
not. for the convenience of the carrier, but of the owner 
of the goods; for when the voyage to Manchefeer is per- 
formed, it is the intereſt of the carrier to get rid of them 
directly; and it was only becauſe there was no perſon 
ready at Mancheſter to receive theſe goods that the defend. 
ants were obliged to keep them. Rule refuſed. Dur, 
and Eaſt, 4 V. 581. 

And generally, if a man delivers goods to a common 
carrier, to carry to a certain place; if he loſes or damages 
them, an action upon the caſe lies againſt him: for by 
the cuſtom of the realm, he wann (0. Carry them nel, 
1 Bac. Abr. 343. _ 

And if he be a common carrier, tho' there be no agree- 
ment, or rate ſettled, or promiſe of payment; yet he ſhall 
recover his hire on a quantum meruit, and therefore hal 
be liable for loſs and damages. 7d. 

Alſo if a perſon, who is no common carrier, takes upon 
himſelf to carry my goods, tho' I promiſe him no reward, 
yet if my goods are Joſt or damaged by his default, I ſhal 
have an action againſt him. Il. 

For the very taking of the goods i is a general conſider- 
ation, tho' he be not a common carrier : and the Benet 
ance of the goods makes him liable. Show. 14. 

M. 11 G. 3. Davis and Fames. On an action ink 


action for goods à common carrier, the queſtion was, in whoſe name the 


loſt, 


action ought to have been brought. The declaration 


23 that the plaintiff being poſſeſſed of cloth, as of 
his own proper goods, delivered the ſame to the defendant 
to be carried to London and delivered to a certain perſon 


there. The goods were loſt, and the plaintiff obtained a 


verdict againſt the carrier. It was moved for a new trial, 
on the objection, that the action ought to have been 
brought in the name of the perſon to whom the goods 
were conſigned, and not in the name of the conſignor: 
For the conſignor parted with his property upon his 
delivering the goods to the carrier, and no property 
remained in him after the delivery. Unto this it was 
anſwered, that the queſtion doth not turn upon the ſtrict 


property. The carrier has —.— to do with the reſting 


* „ 
I - 


Carriers. 
of the property. It does not lie in his mouth to ſay, 


that the conſignor is not the owner. He is the owner 
with reſpect to the carrier, who undertook to him, and 


was to be paid by him.—L. Mansfield ſaid, there was 


$73 


neither law nor conſcience in the objection. The. veſt 


ing of the property may differ according to the circum- 


ſtances of caſes: But it does not enter into the preſent 
queſtion. ' This is an action upon the agreement between 


the plaintiff and the carrier. The plaintiff was to pay 


him. Therefore the action is properly brought by the 


A delivery to the carrier's ſervant, is a "delivery to the 
carrier; and if goods are delivered to a carrier's porter, 
and loſt, an action will lie againſt. the carrier. Read, 


A | 
At Bury aſſizes, 1732, in the caſe of Harvey againſt 


Syliard and his wife; the plaintiff brought his action 


LIES 


plaintiff, who agreed with him, and was to pay him. | 
Burr. Mansf. 2680. _ 


Goods delivered 
to the carrier's 
ſer vant. 


againſt Syliard and his wife, for a box with 80 l. in it, 
which was delivered to her as book-kee 1 for her brother, 


who was a carrier, in order to be ſen by the waggon to 
London ; which 80 l. was afterwards loſt: It was ad- 


ought to have been brought againſt the brother himſelf. 
And the plaintiff was nonſuited. 2 Barnard. 234. 
If a box is delivered generally to a carrier, and he 


accepts it, he is anſwerable, though the party did not tell 


him there is money in it. But if the carrier aſks, and the 
other ſays no, or if he accepts it conditionally, provided 


there is no money in it, in either of theſe caſes the Care 
rier is not liable. Str. 145. 


If a man delivers a box to a carrier to carry, ibs he 
wits what is in it, and the man tells him, a book and to- 
bacco (as the caſe was), and in truth there is 1001. 
beſides; yet if the carrier'is robbed, he ſhall anſwer for 


the money; for the other was not 'bound to tell him all 


the particulars in the box, and it was the buſineſs of the 
carrier to have made a 1 a AED 1 Bac. 
Abr. 345. | 623401 e 


But if a perſon, bein à common carrier, receives by 


is book: keeper. from another man's ſervant, two bags of 
money ſealed up, containing as was told him 2001, and 


the” book-keeper gives a receipt for his maſter to this 


effect, Reoebiek of ſuch a one two bags of money ſealed 

up, faid to contain 200 l. which 1 promiſe to deliver on 
2 bach A Uny at ſuch a place unto ſuch a Herſon, he to pay 
| > | | Bb 3 10 8. 


judged, that the action would not lie againſt her, but it 


How far it is ne- 
ceſſary that the 
cartier ſhould 

know what the 


youu are, 


T 
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10 8. per cent. for carriage and riſque; though the bags 
contain 400 J. and the carrier is robbed, he ſhall be an- 
ſwerable only for 200l. for this is a particular under- 
taking; and as it is by reaſon of the reward that the 
carrier is liable, when the plaintiff endeavours. to defraud 


him of it, it is but reafonable he ſhould be barred of the 
_remedy, which is only founded on the reward. 1 Bac. 


Abr. 346. 8 1 + 
A man took a place in a ſtage coach, and in the 
journey the defendant by negligence loſt the plaintiff's 
trunk; upon not guilty pleaded, the evidence was, that 


the plaintiff gave the trunk to the man that drove the 


coach, who promiſed to take care of it, but loſt it: Hol 
Ch. J. held, that the maſter was not - chargeable, and that 
a ſtage coachman is not within the cuſtom as a carrier is, 
unleſs the maſter makes a diſtinCt price for the carriage 
of the goods as well as of the perſons. - 2 Salk. 282. 

But by the cuſtom and uſage of ſtage coaches, every 
paſſenger uſes to pay for the carriage of goods above 
Tuch a weight; and in ſuch caſe the coachman ſhall be 
charged for the loſs of goods beyond ſuch weight, 
Comyn. 25. | 1 i; 


In the caſe of Gibbon and Paynton, E. 9 G. 3. An 
action was brought againſt the Birmingham ſtage coach- 
man, for 1001. in money, ſent from Birmingham to Lon- 

don by his coach, and loſt, It was hid in hay, in an old 
nail-bag. The bag and the hay arrived ſafe; but the 


money was gone. The coachman had inſerted an ad- 
vertiſement in a Birmingham news- paper, with a nota bene, 
that the coachman would not be anſwerable for money or 
jewels or other valuable goods, unleſs he had notice 


that it was money or jewels or valuable goods that was 
delivered to him to be carried. He had alſo diſtributed 
hand bills of the ſame import. It was notorious in that 

country, that the price of carrying money from Birming- 


Bam to London was three-pence in the pound. The 
plaintiff was a dealer at Birmingham; and had frequently 
ſent goods from thence. It was proved that he had 
been uſed, for a year and a half, to read the news-paper 


in which this advertiſement was publiſhed ; though it 
could not be proved that he had ever actually read or 
ſeen the individual paper wherein it was -inſerted. A 
letter of the plaintiff 

it appeared that he knew the courſe of this trade, and 
that money was not carried from that place to London at 
the common and ordinary price of the carriage of other 


s was alſo. produced, from whence 


goods. | 
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Carriers. 
goods. And the jury found a verdict for the defendant. 
On behalf of the plaintiff, it was moyed for a new 
trial; and a rule was obtained to ſhew cauſe. On ſhew- 
ing cauſe the court were of opinion that the verdict was 
right. By the general cuſtom of the realm, a common 
carrier inſures the goods at all events. And it is right 
and reaſonable that he ſhould do ſo. But he may make 
a ſpecial contract; or he may refuſe to contract, in ex- 
traordinary caſes, but upon extraordinary terms. And 
certainly, the party undertaking ought to be appriſed 
what it is that he undertakes: and then he will, or at 
leaſt may, take proper care. But he ought not to be 
anſwerable where he is deceived. . Here he was deceived : 
The money was hid in an old nail-bag; and it was con- 
cealed from him that it was money. The true principle 
of a carrier's being anſwerable, is the reward. And a 
higher price ought in conſcience to be paid him for the 
inſurance of money and other valuable things, than for 
inſuring common goods of ſmall value. And the rule 

was diſcharged. Burr. Mansf. 2298. N 
Alſo in the caſe of Hutton v. Bolton, E. 22 G. 3. This 
was an action of aſſumpſit againſt the defendant, the 
owner of a ſtage coach, for loſing a trunk belonging to 
the plaintiff. Though the loſs in point of value was full 
50 l. the defendant moved for leave to pay 20 l. into 
court, upon an affidavit, ſtating that he had long ſince 
publiſhed an advertiſement, that he would not be anſwer- 
able for any parcels committed to his care above the value 
of 201. unleſs he was paid according to the rifquez and 
that tho the things loſt. in the preſent caſe exceeded that 
value, yet he was not informed of it, nor paid any thing 
extraordinary for the carriage. Arſtine (inter alia) for the 
plaintiff contended, that unleſs the demand is for a ſpecific 
fum, the defendant cannot pay a ſpecific ſum into court. 
And that notice to the public was not ſufficient, but muſt 
be given to the party, which is mere matter of evidence 
to the jury.— L. Mansfield. The governing principle in 
Caſes like the preſent is, that where the plaintiff makes 
that kind of demand, which is ſubſtantially for a ſpecific 
Tum of money, the defendant may move to pay money 
into court. In torts indeed it is otherwiſe, there it is a 
mere queſtion of damages; a chance, and as in ſuch caſes 
the defendant was originally in the wrong, he muſt take 
the event of that chance. In the preſent caſe the de- 
fendant truly ſays, I am by expreſs ſtipulation liable 
150 0 | = Bb4- | | « only 


Carriers. 


1% only for 20l. and am ready to pay it to you.” What 


is the queſtion on the merits ? Is it true? If fo, he is 


right; if not, he pays the coſts. As to notice of the 


advertiſement, it is open to be tried. Rule abſolute. 


Cof. by H. Black. N. I 2979. 


And moreover in the caſe of Clay v. Willan and others, 


NI. 30 G. 3. The defendants were proprietors of a ſtage 


coach, by which the plaintiffs ſent a quantity of light 


guineas from Waleſield to London. 28. were paid for the 


carriage, and 2 d. for booking. The following were the 


printed terms on. which the defendants performed their 
buſineſs.  * W/illan and Co. humbly beg leave to inform 


« their friends and the public, that caſh, plate, jewels, 
“ writings, or any ſuch kind of valuable articles, will not 
e» be accounted for, if loſt, of more than g l. value, unleſs 


« entered as ſuch, and 1 d. inſurance paid for each pound 


value when delivered to the book-keeper or other per- 
4 ſon in truſt, to be conveyed by any carriages that inns 


e at the eb inn.” — The action was in the uſual form 


| againſt common carriers, and plea, the general iſſue. No 


Carrier may in- 
dict for goods 
ſtolen, as his 
own property. 


Peiſon ſtealing 
his own goods 
from the carrier. 


8 Ty! 5 for the carrier had e kind of property in tbe 


money was paid into court. At the trial the plaintiff 


was nonſuited, it being proved that the perſon by whom 


he ſent the parcel to the inn, knew of the above terms, 


but had not diſcovered the contents of the parcel to the 
book-keeper, nor paid for them as valuables. A rule hav- 


ing been granted to ſhew cauſe, why the nonſuit ſhould 


not be ſet aſide and a verdict entered for the plaintiff, on 
the ground that he was entitled to recover as far as 51. by 
the printed conditions, — The court, after taking time to 


_ conſider, declared, that the ſenſe of the printed conditions 


ſeemed to be, that the defendants were not liable to any 


extent, unleſs the parcel had been entered and paid for as | 


valuable. Rule diſcharged. - Caſ. by H. Black. 298. 

Where goods are ſtolen from the carrier, he may prefer 
an indictment againſt: the felon, as for his own goods; 
for tho' he has not the abſolute property, yet he has ſuch 
a poſſeſſory property, that he. may maintain an action of 
treipaſs againſt any one who takes them from him, and 
ſo may indict a thief for taking them; and the indictment 
were good alſo, if it had been brought we he real owner. 
Kelynge, 39. 

And there is a ſporial ave; wherein: it is faid, that 
a man may commit larceny by ſtealing his own goods de- 
hvered to the carrier, with intent to make him anſwer for 


goods, 
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the law will not deprive him of the remedy for the reward 
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goods, in reſpect whereof if a ſtranger had ſtolen them, he 


might have been indicted generally as having ſtolen the 
ſaid carrier's goods, and the injury is altogether as great, 


and the fraud as baſe, where they are taken away by the 


very owner. 1 Haw. 994. 2 
E. 1 An. Skinner and Upſhaww. The plaintiff brought Carrier may re. 

an action of trover againſt the defendant who was a com- fn woods for his 

mon carrier, for goods delivered to him to carry. On not 

guilty pleaded, the defendant gave in evidence, that he of- 


fered to deliver the goods to the plaintiff, if he would pay 


him' his hire; but that the plaintiff refuſed, and therefore 
he retained them. And it was ruled by Holt Ch. J. at 
Guildhall (before whom the cauſe was tried) that a carrier 
may retain the goods for his hire, And on direCtion, the 
defendant had a verdict given for him. L. Raym. 752. 
And even if the goods be ſtolen goods, yet the right 
owner ſhall not have them without paying for the carriages 
For the carrier being obliged to receive and carry the goods, 


due for the carriage. Bid. 166, 


Carrots. 


The penalty for ſtealing carrcts is the ſame as 


that for ſtealing 7urnips, potatoes, cabbages, parſ- 


nips, and peaſe: which are treated of together under 


the title Tutnips. 


Carts. See Pighways. : | 
Carts liable to duties. See Coacbes, 
Caſual death. See Deodaud, 


j 


- Concerning the bringing of cattle into England. 


Cattle of the ifle 
of Man. 


Scotch cattle. 


Eih cattle. 


Kone ſhall buy 
__ and fell in the 
fame market. 


Killing or 
wounding in the 
night, 


II. Buying and ſelling of cattle, 
III. Stealing, killing, or maiming of cattle, . _ 
IV, Prohibiting the importation. of hides, ſkins, or 
other parts of cattle, to prevent infeftion. 


J. Concerning the bringing of cattle into England. 


BY the 5 G. 3. . 43. Beſtials may be freely im- 
ported from the iſle of Man. 3 

By the ſixth article of the union, no Scotch cattle 

carried into England ſhall be liable to any other duties, 

than thoſe to which cattle of England are liable. 5 An. 
By the 5 G. 3. c. 10. which was of temporary conti- 

nuance, but by the 16 G. 3. c. 8. made perpetual, all forts 

of cattle may be imported from Ireland duty free. | 


II. Buying and ſelling of cattle. 


No perſon ſhall buy any ox, ſteer, ront, eow, heifer, or 
calf, and ſell the ſame again alive in the ſame market or 
fair; on pain of f̃orfeiting double value, half to the king, 


and half to him who ſhall ſue. 3 & 4 Ed. 6. c. 19. 3 C. 


c. 4. / 7, 8. And the ſaid act of 3 & 4 E. 6. c. 19. is not 
repealed by the 12 G. 3. c. 71. which repeals the general 
ſoreſtalling, ingroſſing, and regrating act of 5 & 6 Ed. 6. 
c. 14, and other ſubſequent acts inforcing the ſame; but 
hath no reference to any preceding acc. | 


III. Stealing, killing, or maiming of cattle, 
By the 22 E23 C. 2. c. 7. If any perſon ſhall in 


the night time maliciouſly, unlawfully, and willingly kill 
or deſtroy any horſes, ſheep, or other cattle, he ſhall be 


guilty of felony ; but without corruption of blood, or loſs 


of dower; But to avoid judgment of death, or execu- 
tion thereupon, he may chuſe to be tranſported to ſome 
of the plantations to be mentioned in the judgment, for 
ſeven years. e ; 

„ | And 


\ 


Cattle. 


And if any perſon ſhall in the night time maliciouſly, 
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unlawfully, and willingly maim, wound, or otherwiſe hurt 


any horſes, ſheep or other cattle, whereby the ſame ſhall 
not be killed or utterly deſtroyed ; he ſhall forfeit treble 
damages, by action of treſpaſs, or upon the caſes 

And three juſtices (1 Q:) may inquire by a jury and 
witnefles; and may iſſue warrants for ſummoning jurors, 
and for apprehending perſons ſuſpected, and take their exa- 
minationsz and cauſe witneſſes to come before them to 
give information on oath, ſo as no perſon to be examined 
| ſhall be proceeded againſt, for any offence concerning 


which he is examined as a witneſs, and ſhall make a true 
diſcovery: and if ſuch witneſs, being ſummoned, refuſe 
to appear, they may commit him till he ſubmit to be exa- 


mined on oath. | q . 
And by the 14 C. 2. c. 6. and 15 G. 2. c. 34. If 
any perſon ſhall feloniouſly drive away, or in any other 
manner feloniouſly ſteal any ox, bull, cow, calf, ſteer, 


bullock, heifer, ſheep, or lamb ; or ſhall wilfully kill any 
ox, bull, cow, calf, ſteer, bullock, heifer, ſheep, or lamb, 


Stealing er kill. 
ing with intent 
to ſteal 3 101, 
reward. 


Vith a felonious intent to ſteal the whole carcaſs, or wn 


part thereof; or ſhall aſſiſt or aid in committing any ſuc 


offence, he ſhall be guilty of felony without benefit of 


clergy. 
And eyery perſon wh 
conviction any offender, ſhall have 101, reward. In order 


to which he ſhall have a certificate Ggned by the judge, be- 


fore the end of the aſſizes, certifying the conviction, and 


o ſhall apprehend and proſecute to 


where the offence was committed, and that ſuch offender 


was apprehended and proſecuted by the perfon claiming the 


reward; and if there are ſeveral claimants, the judge ſhall 


in the ſaid certificate direct what ſhare ſha!l be paid to each 
claimant. Which certificate being tendered to the ſheriff, 


he ſhall within a month pay the ſame without deduQtion ; 
on pain of forfeiting double, with treble coſts. The ſame 


to be allowed in his accounts, or to be paid to him out of 
the treaſury. _ ! „ 

And by the 9 G. c. 22, commonly called the Black 
Act, which 1s inſerted at large under the title of that name, 
If any perſon ſhall unlavrfully and maliciouſly kill, maim, 


or wound any cattle, he ſhall be guilty of felony without 


bene fit of clergy 5 but without corruption of blood. 
Any cattle.) At 


Abingdon aſſizes 1770 before Blackfone J. 


Kitling or 
wounding by the 
Black AQ, 


John Paty was convicted for malicjouſly ſhooting at and 


killing one mare of a mixed red and white colour, and one 
brown flone colt. It was moved in arreſt of judgment, that 


the 


| Certiorari 1 what: A 


Cattle; 
the indictment ought: to have averred, that the mare and 
tolt were cattle within the meaning of the (above) act, for 


that the word catile did not neceſſarily include horſes, mares, 


and colts.— But the Judges were unanimouſly of opinion, 
that this ſtatute was an extenſion of 22 & 23 C 2. c. 7. 


and that horſes, mazes, and colts were included in the 


word cattle. Leach s Grown Law, 66. 


And the hundred ſhall be anſwerable for the damages 


not exceeding 200 ll. 
And if any perſon hall e or ned to be con- 


victed, any offender, and fhall be killed, or wounded, ſo as 


to loſe an eye or the uſe of any limb, in endesvod rg to 
apprehend or ſecure him; on proof thereof at the ſeſſions, 


and on certificate thereof from theuce, the ſheriff ſhall 


within thirty days pay to the perſon intitled, the ſum of 50l. 
to be repaid to him © out of the MOOS. | by 


1 Prabiliting FTE importation of bides, Eni or 


other parts of cattle, to prevent Mfection. 


It ſhall be lawful = the king, his heirs or ſucceſſors, as 


often as he or they {hall find it neceſſary, by proclamation 
with the advice o 


generally, or from any particular country or countries, the 
importation of any hides or ſcins, horns. or hoofs, or any 
other part of any cattle or beaſt, into Great Britain or 


Treland, for ſuch time, and under ſuch rules, orders, and 


regulations, as he or they by the advice aforeſaid ſhall 
judge moſt expedient and effectual to prevent any conta- 


gious diſtemper from being brought SHE nden. 


9. * 


 Certior oranh, 1 


21 D F 
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his privy council, or by his order in 
council, to be publiſhed in the London Gazette, to prohibit | 


Peer is au. 3 Wi ihne out. of 5 4 court 
of chancery or the king's beuch, directed in the king's 
name to the Judges or officers of inferiog courts, com- 
manding them to certify or io return the records of a cauſe 
" depending before them, to tha, end the party may have the 
more ſure and ſpex5yuſtiess Hap hg king or ſuch Dab: 


Hou 


Certiorart, 
as he ſhall align to Wenning the Fuſe, 1 Bac. Ale. 
Certior. A. 


Alſo, the juſtices of the peace may deliver or ſend, into 


the king s bench, indictments found before them, or re- 


cognizances of the peace taken before them, or force re- 
corded by them, without any certiorari. Dalt. c. 195. 
Concerning which writ of certiorari it is here ſhewn, 


I. In what caſes it ts 8 
II. How to be granted and allowed. 
LI. The effect fit. | 
I. The return of it. 


J. In what caſes it Is grantable. 


A certiorari lies in all judicial proceedings, in which 
_ a writ of error does not lie; and it is a conſequence of all 
inferior juriſdictions erected by act of parliament to have 
their proceedings returnable in the king s bench. L. "Rane 
469. 580. 

And therefore a certiorari lies to juſtices ol the peace, 
even in ſuch caſes which they are empowered by ſtatute. 
finally to hear and determine; and the ſuperintendency of 


the court of king's bench is not taken {Tay without aur 


preſs words. 2 Haw. 286. 
But it ſeems agreed, that a certiorari ſhall never be 
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What things 
may be certified 
without a writ 
of certiorari. 


In caſes 8 
a writ of error 


lies not. 


Where not ſpe- 
cially prohibited 
by ſtatute, 


After convic- 


granted to remove an indictment after a conviction, unleſs tion. 


for ſome ſpecial cauſe; as where the judge below 1 18 doubt- 


ful what judgment to give. 2 Haw. 288. 


And E. 18 G. 2. K. and Nicholls. An ens was 


removed into the court of king's bench by certiorari, af- 
ter conviction, and before judgment. Upon which a doubt 


aroſe, what the court could do, the - certiorari being 


brought before judgment; and this court not being ap- 


prized of the circumſtances of the offence, could not tell 


Phat judgment to give: And in Garth. 6. it 1s ſaid, they 


cannot give judgment. A rule therefore was made to 


ſhew cauſe why the certiorari ſhould not be quaſhed, ſo 
as to remit it back to the ſeſſions; which was afterwards 
made abſolute, Str. 1227. 


And in the caſe of the King againſt Goynne and others, 


H. 32 G. 2. The court (on a defended motion) granted 


a procedendo, at the inſtance of the defendants, upon an 


indictment for an aſſault at the quarter ſeſſions at Brecon 
removed into the king s bench by certiorari, becaule. the 
certiorari 
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After iſſue 
joined. 


Where the court 
ji bound of right 
to grant it. 


Certiorart. 
e:rtiorari had not iſſued till after the defendants had con- 
feſſed the aſſault below; though the conviction was not 
after a trial, and though ſeveral of the juſtices were ſworn 
to be near relations of Mr. Gwynne one of the defendants, 
namely, his father, two brothers, and an uncle, Burr. 
Mangf. 749. 

Alſo, it ſeems a good objection againſt the granting | 

a certiorari, that iflue is joined in the court below, and 
a venire awarded for the trial of it. 2 Haw, 288. = 

It hath been adjudged, that wherever a certiorari is by 
law grantable for an indictment, the court is bound of 
Tight to award it at the inſtance of the proſecutor, becauſe 
every indictment is the ſuit of the king, and he has a pre- 


rogative of ſuing in what court he pleaſes. But it ſeems 


to be agreed that it is left to the diſcretion of the court, 


either to grant or deny it at the prayer of the defendant, 
2 Haw. 2879. Burr, Mansf. 2456. . 

M. 28 G. 3. K. v. Eaton. Baldwin moved by a certio- 
rari to remove a conviction by a juſtice on 16 G. 3. c. 30. 
to prevent the ſtealing of deer. Erſkine objected, firſt, that 


no certiorari lay; for by the 23d ſection it is enacted, that 


no conviction or judgment ſhould be removed by certiorari. 
But the court were of opinion, that the reſult of the ſeve- 


ral proviſions in the act was, that the defendant had an op- 
tion either to remove the proceedings from before the 


Juſtice conyicting by certiorari, or to appeal to the ſeſ- 


ſions; that if he had adopted the latter mode, the certio- 


rari would have been barred, but not in the former caſe. — 
Erſtine then objeCted that the defendant ought to lay a 
ground by affidavit before the court granted a certiorari, 


as that the juſtice convicting had exceeded his juriſdic- 


tion, or had not examined the defendant's witneſſes, or 
the like; for if every defendant were at liberty to re- 


move a conviction of courſe, this great inconvenience 


would reſult from it, that every conviction before a juſ- 
tice would be removed by certiorari into this court merel 

to delay the fentence, and the magiſtrate, who had only 
done his duty, would be put to great vexation and ex- 
pence; and he cited K. v. Abbot, Dougl. 534. Balduin 

in anſwer ſaid, that the practice of the court had always 
been to grant a certiorari of courſe upon the application 
of either party. Buller J. The language of the court 
has always been, that the king has a right to remove pro- 
ceedings by certiorari of courſe; but that where a defend- 


ant makes an application of this ſort he muſt always lay 


A ground for it before the court. W Mansfieid has laid 
down 


Certiorari, 


down this diſtinction again and again, that on the part of 
the crown it is a matter of courſe for the court to grant it, 
but not ſo on the part of the defendant. Now if it be not a 
matter of courſe to grant ſuch an application as this, it can 
only be obtained by laying a ground by affidavit: a flight. 
ground indeed may be ſufficient, but there muſt be ſome, 
or elſe what is the conſequence ? we ſhould have to decide 
upon every conviction in the kingdom, which would be re- 
moved into this court. The two other judges concurred. 


Durnf. and Eaſt, 2 V. 89. 5 . 8 
And it ſeems that the court will not ordinarily, at the 
prayer of the defendant, grant a certiorari for the removal 
of an indictment of perjury, or forgery, or other heinous 
miſdemeanor; for ſuch crimes deſerve all poſſible diſ- 


countenance, and the certiorari might delay, if not wholly 


diſcourage the proſecution. 2 Haw. 287. 
But in extraordinary circumſtances the court will ſome- 


times diſpenſe with this rule. As in the caſe of K. and 


Faule, M. 13 G. The court granted a certiorari to re- 


move an indictment for felony found at the quarter- ſeſſions, 
upon affidavits that the defendant could not have a fair 


trial there. L. Raym. 1452. 1 

And in the caſe of K. v. Edward Pryſe Lloyd eſquire, 
T. 23 G. 3. Buller, J. faid, It is ſettled in the caſe of 
K. v. Lodiard, M. 25 G. 3. Sayer 6. that a certiorari 


does not lie to remoye any other than judicial acts. Cald. 


Caſ. 309. 
I. How to be granted and allowed, 


On zndittment or preſentment: By the 5 W. c. 11. and 
8 & V. c. 33, it is enacted, that in term time, no writ 
of certiorari, at the proſecution of any party Ns 


be 
granted out of the king's bench, io remove any indiftment or 


preſentment of treſpaſs or miſdemeanor, before trial had, from 
before the juſtices in ſeſſions; unleſs ſuch certiorari ſhall be 


awarded upon motion of counſel, and by rule of court made for 
the granting thereof. „ e 
But in the vacation, writs of certiorari may be granted by 

any juſtice of the king's bench ; whoſe name ſball be indorſed on 
the writ, and alſo the name of the perſon at whoſe inſtance it 
if granted. 


And all the parties indicted, proſecuting ſuch certiorari all, 


before the allowance thereof, find two ſufficient manucaptors, 


who ſhall enter into a recognizance before a juſtice of the king's 


bench (who ſhall indorſe the ſame on the writ ), or before a 


7 44% t 


Not for heinous 
crimes. 
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than judicial 
acts. 
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Juſties of Fr peace of the county or place, in the ſum of 20 l. 
with couditian, at the return of the. writ, t appear and plead - 
to the ſaid indictment or preſentment, in the ſaid court of king's 
buch, and at his own coſks and charges io cauſe and procure the 
iſſue that all be joined thereupon, or any plea relating there- 
unto, to be tried at the next. aſſiaes for the county wherein 
the indidQment ar preſentment wwas found, after ſuch certiorari 
be returned, on the next-term if in London, Weſtminſter, 
or Middleſex,-unleſs the court ſhall appoint another time, and 
if ſo, then at ſuch other time; and to give due notice of ſuch 
trial, to the proſecutor or bis clerk in court, and alfo that the 
party proſecuting the 4writ of certiorari, ſhall appear from day 
to day, in the ſaid court of king's bench, and not depart until 
Be ſhall be di iſcharged by by the court. 

And the ſaid recognizance Hall be certi ified into the lag 
Jones. with the certiorari and indictment, to be there filed, and 
_ the name of the proſecutor ( if be ſhall be the party grieued ), 
er ſome public officer, ſball be indorſed on the indiftment. 

And if the defendant proſecuting the writ cf certiorari, be 
convifted of the offence for which he was indicted, then the 
cqurt of king's bench ſpall give reaſonable coſts to the proſecu- 
tor, if he be the party grieved or injured, or be a juſtice, con- 

able, or other civil. officer, who proſecutes on account of any 

thing that concerned him as officer, to be taxed according to 25 
courſe of the ſaid court, who ſhall, for the recovery thereof, 
_ pithin ten days after demand, and refuſal of payment, on oath, 
Have an attachment awarded; and the recogntZance not to be 
_ diſcharged till the coſts are paid. 
But if the perſon procuring the certiorari, being the ht 
ant, /hall not, before allowance thereof, procure ſuch manu- 
captors to be and aq aforeſaid, the juſtices may proceed ta the 
trial of the indifiment in ſefſrons, not coin tanding the ⁊ꝛvurit of 
_ certiorari delivered. 
At the preſecution of any party AY 5 ] This SY only 
to cerlioraris procured by pertons indicted; from whence it 
follows, that thoſe which are procured by the proſecutor 
of an indictment, remain as they were at common law, 
2 Haw. 292. - 

To be. tried at the next aſſizes] But the recognizance ſhall 
not be forfeited, unleſs the proſecutor gives rules according 
to the courſe of the court. 2 Haw. 293. Th 

Reaſonable cojts} The maſter of the crown office, i in 
taxing the coſts, ought only to conſider thoſe which are 
ſubſequent to the certiorari. 2 Haw. 292. 

To the proſecutor, if he be the party grieved or injured, or 
te a juſlice, conſtable, or other civil Me — A. 20 C. 2. 5 
7. And 


 Certiorart. 


and Ingleton. The defendant was indicted for attempt- 
ing to ſet fire to the houſe of one Eaſfon in York, and 
the indictment alſo charged that the defendant ſolicited 
 Mafon, one of the proſecutors, to help to ſet fire to the 
houſe. Maſon and one Glenton informed the mayor of 
York of this, who bound Maſon and Glenton over to pro- 
ſecute the defendant. The ſaid defendant removed the 


indictment by certiorari into the court of king's bench, 


and was thereupon convicted and fined. On payment of 


the fine, it was moved that the recognizance ſhould be 
_ diſcharged. Unto which it was objeCted, that the de- 
fendant was obliged, before the Ailchurge thereof, to pay 
the coſts of the proſecutors. But by the court, this caſe 1s 
not within the act, for the act extends only to officers and 
_ perſons really injured, which neither Glenton nor Maſon 
are, for there was no damage done to the houſe, but only 
intended to be done, nor are either of them officers. And 
the recognizance was diſcharged. 1 Wilſon 139. 


In a like cafe, M. 30 G. 2. K. and Smith, It was 


moved, that before the recognizance ſhould be diſcharged, 
the proſecutor ſhould have his coſts. The objection was 
that no name of any perſon, as being either the party 
grieved or injured, or a publick civil officer, was indorſed 
upon the indictment. It was anſwered, That this is not 
neceſſary in order to giving coſts; that to this purpoſe it 
is ſufficient, if the proſecutor actually be a civil officer, 
and of that in the preſent caſe there was an affidavit : 


and the act does not ſay, that the proſecutor ſhall not 


have his coſts, unleſs his name be indorſed, By the 
court; it is enough, if it be proved that the proſecutor 
was ſuch officer, and here it is proved by affidavit. And 
it was ruled, that the proſecutor ſhould have his coſts, 


before the recognizance ſhould be diſcharged. Burr. 


Mang. 54. 0 
. K. v. Sparpleſt. Palmer ſhewed cauſe 


againſt a rule which had been obtained by Garrow to 
diſcharge the defendant out of cuſtody as to an attachment 


for non-payment of coſts, the term of impriſonment ſor his 


_ offence being expired. The circumſtances were that the 
proſecutor, Mr. Pembroke, being a juſtice of the peace, had 
indicted the defendant who was the keeper of the gaol at &. 


Allban's, for ſuffering a priſoner to cape, who had been 


committed by him for felony; upon which indictment the 
defendant had been convicted. He contended, that the 
proſecutor was entitled to his coſts under the 5 & 6 . 
M. c. II. 7. 3. as being a e officer proſecuting 

Vor- . 5 for 
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for the benefit of the publick, and cited K. v. Smith (a). 
Gatroev in the ſupport of the rule ſaid, that Mr. Pembroke 
had not proſecuted ex cio, and therefore did not come 
within the rule: That as a magiſtrate he had done his duty 
when he had committed the felon, and there his juriſdiction 
had ceaſed ; As for the offence of letting him eſcape, it 
was no more the duty of the proſecutor than of any other 
individual to indi the defendant for it, and cited K. v. 
Ingleton (b).—Aſpburft, J. In looking into this act of par- 
liament it appears to me that the defendant ought not to 
be charged with the coſts. This is not one of thoſe in- 
ſtances mentioned in the zd ſection of the act, which only 


extends to thoſe officers who proſecute or preſent ex officio, 


or where the proſecution is carried on by the party ag- 
grieved. If a juſtice were to preſent a road, and the ſame 
were afterwards turned into an indichmedt, there the juſ- 
tice would be entitled to coſts; or if a juſtice were to in- 
dict a conſtable or other inferior officer for diſobeying his 


order, in ſuch caſe alſo he would be entitled to his coſts: 


But this is not a proſecution carried on by him as a magi- 
ſtrate, for any other, perſon might have indicted the de- 
fendant; the offence in this caſe was ſuch as concerned the 
general juſtice of the realm. Buller, J. From a review of 


all the caſes in a MS. note book, it appears, that the pro- 


ſecutor is not entitled to his colts; this book does not in- 


deed include a cafe from Baſing foke, which came before 


this court a few years ago, but there I underſtand the pro- 
ſecution was carried on by the clerk of the peace, whoſe 


| duty it was to draw up all preſentments of conſtables in 


form of indictments; and it was there determined that 
the proſecutor was entitled to colts; but here I cannot 
ſay it was the duty of the proſecutor as a juſtice of tha 
peace to proſecute this defendant z the caſe originally came 


before him in the character of a magiſtrate on the com- 


plaint of ſome other perſon, and if the juſtice choſe to take 
the proſecution out of private hands, and to conduct it him- 


ſelf, he cannot be ſaid to proſecute as a magiſtrate, but like 


any other individual. The court has always conſtrued 


this act of parliament as ſtrictly as poſſible; there was one 
caſe indeed on this ſtatute (K. v. Goter, M. 16 G. $3, 


the law of which I doubt, where it was held, that a perſon 
who was injured and was really the profecutrix was not 


_ entitled colts, becauſe her name did not appear on the 
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back of the indictment, although it was well known ſhe 
was the real proſecutrix, but I believe that caſe has been 
ſince over- ruled. In another caſe afterwards the queſtion 
was, whether the proſecutor was entitled to the coſts of a 
trial at bar, and it was determined that he was not, be- 
cauſe the ſtatute only extended to ſmall offences. Theſe 
caſes ſhew that the court has always put a ſtrict con- 
ſtruction on this act. —Rule abſolute. Dwrnf. and Eaſt, 
2V. 

N. 35 G. 3. E. v. Williams. This was an indictment 
for ſtopping up an ancient and common foot way, which. 
the defendant removed by certiorari,; at the trial at Ayle/= 


bury aſſizes a verdict was found for the crown; and on 


the queſtion whether J. Fowler, who was the proſecutor, 
and who appeared to have uſed this way for ſome years 
before it was ſtopped up by the defendant, but had fince 

been obliged to take a more circuitous route, were enti- 


tled to coſts under the above ſtatute, 5 W. c. 11. which 


enacts, that if the defendant proſecuting the writ of cer- 
tirari be convicted, this court ſhall give reaſonable coſts 
to the proſecutor, / he be the party grieved or injured, &c. 
'Phe court thought that the proſecutor muſt be confidered 


as the party grieved, and as ſuch entitled to coſts ; they 


therefore made the rule abſolute againſt the defendant for 
coſts... Durnf. and Eaft, 7N-34: © 
May proceed to the trial] Nevertheleſs hey muſt make a 
return to the certiorari, otherwiſe they will be in contempt 
to the court; for all writs muſt be obeyed, unleſs good 


- cauſe be ſhewn to the contrary ;z and the proper Wap of 


ſhewing it is, to return it. 2 Haw. 292. 

On a convicbian or order: By the 13 G. 2. c. 18, it is 
enacted, that ns certiorari h be granted, to remove any 
ones, judgment, order, or ether proceedings, before any 


juſtice of the peace, or the general or quarter eien, unleſs it 


be applied for in fix calendar months after ſuch proceedings had 
or made, and unleſs it be duly proved upon oath, that the party 
ſuing forth the ſame, hath given jix days notice thereef i in writs 
ing, to the juſtice or juſtices, or two of them (if ſo many there 


be), before whom ſuch proceedings have been, to the end that 
ſuch juſlices, or the parties therein concerned, may ſhew cauſe 


& 


of they ſo think fit, againſt iſſuing the certiorari. 
Hath given fix days notice thereof, & e.] In the caſe of K. 


fore any application for a certiorari to remove proceedings 
be fore Juſtices of the peace, fix days notice thereof in writ- 
ins mult be g siven to the magiſtrates previous to the appli- 

C 2 cation 


v. Juſtices of Glamorgar/bire, it was determined, That be- 
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Certiorart, 
cation for the rule to ſhew cauſe why ſuch certiorari 
ſhould not be granted. Durnf. and Eaſt, 5 V. 279. 
And by 5 G. 2. c. 19. No ſuch certiorari hall be al- 
lowed, to remoue any ſuch judgment or order, unleſs the party 
proſecuting the certiorari, before the allowance thereof, enter 
into a recognizance, with ſufficient ſureties, before a juſlice of 


he county or place, or before the juſtices at ſeſſions where ſuch 


judgment or order ſhall have been given or made, or befere a 
fuſtice of the king's bench, in 50 l., with condition to proſecute 
the ſame, at his own coffs and charges with effett, without 


awilful delay, and to pay the party in whoſe favour the judg- 


ment or order vas made, within a month after the ſame ſhall 


be confirmed, his full coſts to be taxed according to the courſe 


of the court where ſuch confirmation ſhall be. And if he fhall 


not enter into ſuch recognizance, or ſhall not perform the con- 
ditions, the juſtices may proceed and make ſuch further order for 
rhe benefit of the party for whom the judgment ſhall be given, 
in ſuch manner as F no certiorari had been granted. 

T he ſaid recognizance to be certified into the king's bench, 
and there filed, with the certiorari and order or Judgment 
removed thereby. 

And if the order or judgment ſpall be confirmed by the court, 
the perſon entitled Yo the coſts, for the recovery thereof, within 
ten days after demand made, upon oath of ſuch demand and 
refuſal of payment, ſhall have an attachment granted for the 
contempt ; and the recognizance nut to be di charged till the coſts 
are paid and the order complied with, 

E. 1 An. A rule was made in the court of king's 
bench, that no certiorari ſhould be granted to remove or- 


ders of juſtices, from which the law has given an appeal 
to the ſeſſions, before the matter be determined on the 


appeal, becauſe it hinders the privilege of appealing; and 


that if any order be removed before appeal, it ſhould be 


ſent down again: but if the time of appeal be expired, 
that caſe is not within the rule: By Holt Ch. J.— But 


afterwards, MH. 4 An. in the caſe of SHellington, it was 


held, that advantage muſt be taken of this rule upon the 
motion to file the order; for that after it is filed it is too 
Tate. 1 Sal. 147. 

But in the caſe of the borough 0 War 1 M. 8 C. 2. 
There was an appeal from a poor rate; and the ſeſſions 
made an order that the churchwardens ſhould proquce the 
books at an adjourned day; before which, a certiorari 
was brought to remove that order: And it was held to lie, 
though the appeal was depending; elſe the order muſt be 
obeyed before the validity of it can be determined. It as 

es allo 
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ſuch appeal, ſhall be ſuperſeded. 


K. and Spragg. 


Certiorart. 


alſo held that an appointment of overſeers may be removed 


before an appeal to the ſeſſions; for the rule laid down 


in 1 Salk. 147. extends only to the caſe where there is a 


but the ſtatute of the 43 El. c. 2. is not ſo reſtrained : and 


conſequently it can never be ſaid, that the time for ap- 
And if che appeal from an appointment. 
is lodged, there can be no certiorari, till the ſeſſions hath 


made a determination; and a certzorars brought, pending 


— Puts 
It, The effect of it. 


Aster a certiorars_is allowed by the inferior court, it 


| makes all the ſubſequent proceedings on the record that is 


removed by it erroneous. 2 Haw. 293. 
But it hath been adjudged, that if a certiorari for the 


removal of an indictment before juſtices of the peace be 


not delivered, before the jury be ſworn for the trial of it, 
the juſtices may proceed. 2 Haw. 294. | 
And the juſtices may ſet a fine to complete their judg- 
ment, after a certiorari delivered. L. Raym. 1515. 

A certiorari removes all things done between the teſte 
and return. L. Raym. 835. 1305. 


A certiorari removes the record itſelf out of the infe- 
rior court; and therefore, if it remove the record againſt 


2 Haw. 


a principal, the acceſlary cannot there be tried, 
3257. 

And if the defendant be convicted of a . offence, 
the perſon of the defendant muſt be removed by habeas 


corpus, in order to be preſent in court, if he will move in 
arreſt of judgment. 


differs from that of a ſpecial verdict; where the preſump- 


And herein the caſe of a conviction 


tion of innocence may be ſuppoſed co continue, and there- 
fore the perſonal preſence of the defendant in that caſe is 
not neceſſary at the argument of it. 
2.433 06.2: 

It hath been holden, that a certiorari for the removal 


of a recognizance for the good behaviour, or an ap- 
pearauce at ſeſſions, will ſuperſede the obligation of it: 


but this would be highly inconvenient, and the contrary 
ſeems to be lupported by the better authority, 2 Haw. 
204; =; 

If a ſuperſedeas come out of a ſuperior court, to the 
juſtices, they ought to ſurceaſe, although the fuperſedeas be 
awarded againſt law; for they are not to diſpute the 
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command of a ſuperior court, which is a warrant to them: 
Crom. 129. 

In the caſe of K. v. Reaſon, . 2 3. It was deter- 
mined, that if juſtices acquit a defendant againſt whom an 
information is laid before them for a penalty, this court 
cannot reverſe the judgment, though the juſtices ſtate (on 
the return of a certiorari) evidence, which prima facie is 


ſufficient to convict, and no contradictory or explanatory 


evidence. And the court ſaid, that the evidence given was 
entirely and excluſively for the conſideration of the juſtices 
below, who were placed in the fituation of a jury; and as 
they had acquitted the defendant, this court could not 
ſubſtitute themſelves in the place of the juſtices aCting as 
jurymen, and convict him: That they could not judge of 
the credit due to the witneſſes whom they did not hear 
examined: That they could only look to the form of the 
conviction, and ſee that the party, if convicted, had been 
convicted by legal evidence: And that they walk confider 
on this return that the magiſtrates had determined on the 
facts, and not on the law of the caſe as diſtinguiſhed from | 
the facts. ae & and Eaſt, 6 V. 375. 


Tv. The return of it. 


Every return of a certiorari ought to be under ſeal, 


2 Haw. 294. 


And although the obs rotulorum keep the records, yet 
mult the juſtices, to whom it is directed, return the cer- 
tiorari; and therefore, if it is directed to the Juſtices of the 
peace, and the clerk of the peace only return it, vothing 
is thereby removed. 2 Haw. 294. 

The certiorari may be ſometimes to remove and ſend 
up the record itſelf, and ſometimes but only the tenor of 
the record (as the words therein be), and it mult be 
obeyed accordingly. Dalt. c. 195. 2 Haw. 295. 

A return was on paper (and not upon parchment); 


and for that reaſon was held by the court not good. 
I Barnardiſt. 113. H. 2 G. a. and the inhabitants of 


Darlington. 
Upon a certiorari to remove an ndiement of a riot, or 


_ forcible entry, or the like, the return muſt have theſe 


words, as 40% to hear and determine divers felonies, &c. AC- 
cording to the commiſſion; for if the return mentions only 
that they are juſtices of the peace, without ſuch words, 
the return is inſufficient, "alt c. 195+ 


12 | , IE 
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If the perſon to whom a certiorari is directed, do make 
a falſe return, yet the court will not ſtay filing it on affi- 
davit of its being falſe, except in publick caſes, as in caſes 
of commiffioners of ſewers, or for not repairing high- 
ways, or for ſome ſuch ſpecial cauſes ; becauſe the remedy 


for a falſe return is either an action on the caſe at the ſuit 


of the party grieved, or an information at the ſuit of the 
king. Id. | N 
If the perſon to whom the cerriorari is directed, do not 
make a return, then an alia, that is, a ſecond writ ; then 
a pluries, that is, a third writ, or cauſam nobis ſignifices, ſhall 
be awarded, and then an attachment. Crom. 116. | 
Beſides theſe general rules, in common to all certio- 
rari's, there are many times ſpecial directions about grant- 


ing and allowing or not allowing them, in particular 
caſes, which are treated of under their reſpective titles; 


1 as highways, game, tithes, ſwearing, and many 


The return of a certiorari may be thus: 
Firſt, on the backſide of the writ indorſed theſe or the 
like words: N 1 5 


_ 


The execution of this writ appears in a ſchedule ta the ſame 


 aviit annexed, | 


And that ſchedule may be thus, on a piece of parch- 
ment by itſelf, and filed to the writ : 


Weſtmorland. [ Sir Philip Muſgrave, baronet, one of 
e the keepers of the peace and juſtices f 
our lord the hing, aſſigned to keep the peace within the ſaid 


county, and alſo to hear and determine divers felonies, treſ- 


paſſes, and other miſdemeanors in the ſame county committed, 
by virtue of this worit t9 me delivered, do under my ſeal certify 
unto his majeſly in his court of king's bench, the indictment 
of which mention is made in the ſame writ, together with all 
matters touching the ſame init ment. In witneſs whereof I 
the ſaid Sir P. M. have to theſe preſents ſet my ſeal. Given 
at -—— in the ſaid county, the — — day of —— 
in the ———— year of the reign of ——. 


Then take the record of the indictment, and cloſe it with- 
in the ſchedule, and ſeal and fend them up both together 
with the certiorari. | 
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Cheats by the 
common law- 


deſcribed. 


| II. by ſtatute. 


Certiorari. 


Challenge. See Jurors. 


Champerty. See Maintenance. 
Chance medley, See Homitſde. 


* 


—— 


Cheat. 


Of cheats puniſhable by public proſecution, there are 


two kinds, 5 | 
J. By the common law, 
I, By the common law. 


Cheats, which are puniſhable by the common law, may 
in general be deſcribed to be deceitful practices, in de- 


frauding or endeavouring to defraud another of his 
| known right, by means of ſome artful device, contrary to 


the plain rules of common honeſty; as by playing with 


falſe dice; or by cauſing an illiterate perſon to execute a 


deed to his prejudice, by reading 1t over to him in words 
different from thoſe in which it was written; or by per- 
ſuading a woman to execute writings to another, as her 
truſtee, upon an intended marriage, which in truth con- 


| tained no ſuch thing, but only a warrant of attorney to 


confeſs a judgment; or by ſuppreſſing a will; and ſuch 
like. 1 Haw. 188. 


It ſeemeth to be the better opinion, that the deceitful 


receiving of money from one man, to another's uſe, upon 


a falle pretence of having a meſfage and order to that pur- 
poſe, is not puniſhable by a criminal proſecution, becauſe 


Counterfeit paſs, 


it is accompanied with no manner of artful contrivance, 
but wholly depends on a bare naked lie; and it is ſaid to 
be needleſs to provide ſevere laws for ſuch miſchieſs, 


againſt which common prudence and caution may be a 
ſufficient ſecurity. Ids _ 


So that in thoſe caſes," the perſon aggrieved muſt bring 
his action, for the court will notſuſtain an indictment where 


one man makes a fool of another. 2 L. Raymond 1013. 


A perſon for a counterfeit paſs. was adjudged to the 
pillory, and fined, Dalt. c. 3 2. 


Cheat, 

On an indictment againſt the defendant, a miller, for 
changing corn delivered to him to be ground, and giving 
bad corn inſtead of it, it was moved to quaſh the ſame, 
becauſe it is only a private cheat, and not of a publick 
nature. It was anſwered, that being a cheat in the 
way of trade, it concerned the publick, and therefore was 
indictable. And the court unanimouſly agreed not to 
quaſh it. T. 16 G. 2, K. and Wood. 1 Seſſ. C. 217. 

A perſon falſely pretending that he had power to diſ- 
charge ſoldiers, took money of a ſoldier to diſcharge 
him; and being indicted for the ſame, the court held 


the indictment to be gòôod. T. 3 C. Serleſtead's caſe, 
1 Latch. 202. | 
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Miller changing 


corn. 


Falſely pretend- 
ing to diſchaige 
ſoldiers. 


As there are frauds which may be relieved civilly, and 


not puniſhed criminally (with the complaints whereof the 
_ courts of equity do generally abound); ſo there are other 
frauds, which in a ſpecial caſe may not be helped civilly, 
and yet ſhall be puniſhed criminally : Thus if a minor 


goes about the town, and pretending to be of age, de- 


frauds many perſons by taking credit for conſiderable 
quantities of goods, and then inſiſts on his non- age; the 
perſons injured cannot recover the value of their goods, 


A minor pre- 
tending to be 
of age. 


but they may indict and puniſh him for a common cheat. 


Barl. 100. - 
And in the caſe of ©, v. Orbell, it was held to be an 
indictable offence to get a perſon to lay money on a race, 
and to prevail with the party to run booty; for tho? the 
cheat was private in this particular, yet it was publick in its 
conſequences. 6 Mod. 42. 
Finally, the diſtinction which, as it ſeemeth, will 
ſolve almoſt all caſes of this kind, was taken in the caſe 


of K. and Wheatley, H. 1 G. 3. The defendant was in- 


_ dicted and convicted for ſelling beer ſhort of the due and 
juſt meaſure, to wit, 16 gallons as and for 18. It was 
moved in arreſt of judgment. And by the court, This is 
only an inconvenience and injury to a private perſon, 


Cheating at 4 
race. 


Selling beer ſhort 
of meaſure, 


ariſing from that private perſon's own negligence and 


_ careleſſneſs in not meaſuring the liquor, upon receiving it, 


to ſee whether it held out the juſt meaſure or not, Of- 
fences that are indictable muſt be ſuch as affect the pub- 


lick, as if a man uſes falſe weights and meaſures, and ſells 
by them ta all or to many of his cuſtomers, or uſes them 
in the general courſe of his dealing ſo if there is a conſpi- 
racy to cheat: For theſe are deceptions that common care 


and prudence are not ſufficient to guard againſt. Theſe 


dre much more than private injuries; they are publick of- 
| | | | | fences, 
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fences. But in the ovefent aſs, it 18 a mere private impo- 
fition or deception. No falſe weights or meaſures are uſed; 


no conſpiracy: Only an impoſition upon the perſon he was 


dealing with, in delivering him a lefs quantity inſtead of 
a greater; which the other carelefsly accepted. It is only 
a non- performance of his contract; for which non· per- 
formance he may bring his action. So the ſelling an un- 
found horſe for a ſound one, is not indictable: The buyer 
ſhould be more upon his guard. And the diſtinction 
which was laid down, as proper to be attended to in all 
caſes of this kind, is this: That in ſuch impoſitions or de- 
ceits where common prudence may guard perfons againſt 
their ſuffering from them, the offence is not indictable, 
but the party is left to his civil remedy for the redreſs of 


the injury that has been done to bim; but where falſe 


weights and meaſures are uſed, or ſalſe tokens produced, 


or ſuch methods taken to cheat and deceive, as people 
cannot by any ordinary care or prudence be guarded 
againſt, there it is an offence indictable, Burr. Mansf. 


1128. Blackf. Rep. 273. 


Some of the above offences are puniſhable not only by fine 


and impriſonment, but further with other infamous puniſh- 


ment; (as in Leeſon's caſe, who was three times ſet on the 


Cheating by 
falſe privy token, 


pillory for cheating with falſe dice. Crote Ja, 497.) 
Others are puniſhable by fine and impriſonment only, at 
the diſcretion of the judges, which is regulated by the cir- 
cumſtances of each particular caſe. 1 Haw. c. 71. J 3. 


ih By Aatute. 


D & + If x07 herten that Gr and 
deceltfully obtain, or get into his hands or peſſeſſionu any 


money, goods, chattels, jewels, or other things, of any 


other perſon, by colour and means of any falſe privy token, 


or counterfeit letter made in another man's name; and 
ſhall be convicted thereof, by examination of witneſſes, or 


confeſſion, at the aſſizes or ſeſſions, or by action in any 


court of record; he ſhall have ſuch puniſhment by im- 
priſonment, pillory, or other corporal pain, (except death,) 


as the court ſhall appoint. Saving to the party grieved 


ſuch remedy by aCtion or otherwiſe, for the goods ſo ob- 
tained, as he might have had by the common law, + 

| And two juſtices (1 Q.) may call and convent by pro- 
ceſs or otherwiſe (A), to the aſſizes or ſeſſions, any perſon 


ſuſpected, and commit or bail him to the next aſſizes or 


ſelnons. 


Get 


Cheat. . 


Get into his hands or poſſeſſon] A perſon endeavouring by 


2 counterfeit letter to defraud another of goods, and being 


apprehended on ſuſpicion of ſuch fraud, before he hath 
got the goods into his poſſeſſion, ſeems not to be within 
this ſtatute. E. 3 G. 2. K and Brian, Seſſ. C. V. 2. 27. 


Falſe privy token] On motion to quaſh an indiftment, 


which was, that the defendant came pretending that ſuch. 


a perſon had ſent him to receive 201. and received it, 


whereas ſuch perſon did not fend him: By the court, I is 


not indictable, unleſs he came with falſe tokens ; for we are 
not to indict one man for waking a fool of another. 
Blackerby, 79. 

HF. 13 G. 2. K. and Munoz. It was adjudged, that an 
indictment averring the offence to be by falſe tokens, with- 
out ſhewing what thoſe falſe tokens are, is not ſufficient; 
and that the fraudulently procuring a note from a perſon, 
by falſely affirming that there was one in the next room 
that would pay the money due upon it, whereas in fact 
there was no ſuch perſon in the next room, is not a fal/e 


toben, but a falſe affirmation only. 1 8%. C. 201. Str. 


1127. 


common law, charging the defendant with deceitfully 
intending, by divers. crafty means and ſubtle devices, to 
obtain poſſeſhon of certain lottery tickets, the property of 
B. M. De Caſta, which he wanted to purchaſe by de- 


livering to the proſecutor a fictious order for the payment 


of money, purporting to be a draft upon a banker for the 
amount, which he knew he had no authority to draw, and 


that it would not be paid; by virtue of which he ob- 
tained poſſeſſion of the tickets, and defrauded the proſe- 
eutor of the value. By Lord Kenyon, Ch. J. The true 
boundary between the frauds that are, and thoſe that are 


Not indictable at common law; are clearly eſtabliſhed in 
the caſe of K. v. Wheatley (above); it was there ſaid, 
There muſt either be a falſe . or a conſpivacy : now in this 


caſe, where is the falſe token, or what was uſed by the 


_ defendant to gain credit beyond his own aſſertion? He 
fat down and drew a cheque on a banker, but it would be 
ridiculous to call that a falſe toten; that left his credit 
Juſt where it was before; what the defendant did was 
immoral and highly reprehenſible, but as he uſed no falſe 
token to accompliſh his deceit, the judgment muſt be 
arreſted. Durnf. and Eaft, 6 V. 565. 

— the ſtatute ſays a falſe _ token, 


H. 36 G. 3. K. v. Lara. This was an jiudictment at 


= Corporal = 


395 


396 


By falſe pre- 
zences. 


Cheat. 


Corporal pain] L. Cole obſerves hereupon, that for this 


offence the offender 2 855 be fined, but corporal pain 


only inflicted. 3 IH. 13 
But Mr. Hawkins obſerves, that there is a precedent. 


in Cro. Car. 564. by which it appears, that one convicted 


on ſuch a proſecution hath been adjudged not only to 
ſtand on the pillory, but only to pay a fine of 5oo1., and 
to be bound with good ſureties to the good behaviour, 


x Haw. 188. 


Commit or bail him) In this caſe the Juſtices ſhall do 


well to take examination of the offence, and to certify the 


fame to the ſeiſivns or gaol delivery, and withal to bind 
over the informers and witneſſes to give 9 therein. 
Dat. 9. 32. 

By the 30 G. 2. c. 24. All perſons who knowingly 
and defignedly, by falſe pretence or pretences, ſhall obtain 
from any perſon, money, goods, wares, or merchandizes, 
with intent to cheat or defraud any perſon of the ſame, 
ſhall be deemed offenders againſt law and the publick 


peace; and the court before whom any ſuch offender ſhall 
be tried, ſhall on conviction order him to be fined and 


impriſoned, or to be put in the. pillory, or publickly 
whipped, or to be tranſported as loon as Conremently' 
may be for ſeven years. . 1. | 

Falſe pretences] J. 28 G. 3. K. v. Maſon. The de- 
fendant Mahn was indicted for obtaining money by fal/? 
pretences from one Scofield. Maſon pleaded not guilty z 
and on his trial at the ſeſſions at Morceſter, he was con- 
victed, and received ſentence of tranſportation ſor ſeven 
years. The defendant brought a writ of error, and af- 


ſigned for error, that it did not appear by the indictment, 
what the particular and ſpecific falſe pretences were, by 
which Maſon did obtain from Scofield the ſaid money, This 


caſe was argued by Marryatt for the defendant, and by 
Caldecott, contra. Buller J. Several objections have been- 
made on the part of the defendant ; but the material one, 
on which I found my judgment, is that the indictment 


does not ſtate what the falſe pretences were. The queſ- 


tion is not a new one: I remember a caſe when I was at 


the bar, though the name of it does not occur to me 
now, and 1 argued it on the analogy to the caſe in Strange 


for obtaining a note by falſe tokens, which entirely go- 


verns this. That was a caſe on the ſtatute 33 H. 8. c. 1. 


which makes it an offence to obtain money or goods by 
falſe tokens. The ſtatute 30 G. 2. c. 24. only enlarges 


the deſcription of the offence in the ſtatute of H. 8. 


15 | Both 


Cheat. 


Both ſtatutes are made in pari materia; and whatever has 
been determined in the conſtruction of one of them, is 2 
ſound rule of conſtruction for the other. The judgment 
was arreſted in the caſe in Strange; becauſe the indictment 
did not ſpecify the falſe tokens : "then, by the ſame reaſon, 
an indictment on 30 G. 2. c. 24. which ſpeaks of fal/e 
pretences, muſt ſtate what the falſe pretences are, other- 
wiſe the indictment is bad: there is no diſtinction between 
the two caſes, the ſame objection which held in the one 
muſt alſo prevail in the other. The other objeQtons ſeem 
to have great weight in them, but it is not neceſſary to 
conſider them in this caſe; becauſe I am of opinion that 
the firſt objection is fatal. —Gro/e J. delivered his opinion 
to the ſame effect. Judgment reverſed, and the defendant 
ordered to be ſet at liberty. Durnf. 25 Eaſt, 2 V. 581. 

H. 29 G. 3. John Young, S. Randal, "I. Mullins, 
and F, Oſiner, againſt the K. In error. An indictment 
Was preferred at the ſeſſions at Bro! againſt the defend- 
ants on 30 C. 2. c. 24. for obtaining money by falſe 
pretences. The firſt count in the indictment ſtated, that 
the defendants fraudulently intending, &c. on the 234 
December, in the 28th year, &c. ot &c. unlawfully, 
knowingly, wilfully, and deſignedly, did falſely pretend 
to one Thomas, that Young had made a bet of 500 guineas 
on each fide with a colonel in the army then at Bath, that 
IWilliam Lewis would on the next day run on the high 
road leading from Glouceſter to Briſtol ten miles in one 


hour, and that Young and Mullins did go 200 guineas 


each of and in the ſaid vet, and Randal the other 100 
guincas: ind did then and there, under colour and pre- 
tence of ſuch bet, &c. obtain from Thomas, as a part of 
ſuch pretended bet, 20 guineas of the 500 guineas, with 
intent to cheat and defr 40d bim thereof: whereas, in fact, 

no ſuch bet had been made, &c. to the evil example, &c. 
The indictment contained ſeveral other counts to the 
ſame purport. — Fielding made ſeveral objections to this 
indictment. — Grifih contra, was {topped by the court. 

L. Kenyon Ch. J. After aſking whether there had 
been any ſolemn determination on an indictment on the 
ſtatute; ſaid, undoubtedly this indictment, being founded 
on the ſtatute of 30 G. 2. c. 24. is different from a com- 

mon law indictment. When it paſſed, it was · conſidered 
to extend to every caſe where a party had obtained money 
by fallely repreſenting himſelf to be in a ſituation in which 
he was not, or any occurrence that had not happened, to 
which perſons of ordinary caution might give credit. 


The 


Cheat. 

The 33 Hen. 8. c. 1. requires a falſe ſeal, or token, to 
be uſed in order to bring the perſon impoſed upon into 
the confidence of the other; but that being found to be 
inſufficient the 30 G. 2. c. 24. introduced another offence, 
deſcribing it in terms extremely general. It ſeems diffi- 
cult to draw the line, and to ſay to what caſes this ſtatute 

ſhall extend; and therefore we muſt ſee whether each 
particular cafe, as it ariſes, comes within it. In the 
preſent caſe four men came to the proſecutor, repreſenting 
a caſe as about to take place, that V. Leavis ſhould go a 
certain diſtance within a limited time; that they had 
betted upon the event, and they ſhould probably win.: he 


was perhaps too credulous and gave confidence to them, 


and advanced his money; and afterwards the whole ſtor 


proved to be an abſolute fiction. Then the defendants, 


morally ſpeaking, have been guilty of an offence. I 


admit that there are certain irregularities which are not 


the ſubject of criminal law. But when the criminal law 
happens to be auxiliary to the law of morality, I do not 
feel any inclination to explain it away. Now this offence 


is within the words of the act; for the defendants have, 


by falſe pretences, fraudulently contrived to obtain money 


from the proſecutor; and I ſee no reaſon why it ſhoutd 


not be held to be within the meaning of the ſtatute. The 


| fecond objection is, that the charge is imperfectly ſtated 


but that is anſwered by the record. If the inditment 

did not inform the defendants what charge they were 
called upon to anſwer, the objection would be well 
founded. But it holds out to them ſufficient intelligence 
of the offence imputed to them. It ſtates the wager to be 


with © a colonel at Bath; perhaps his name was not 


mentioned, fo that he could not have been deſcribed in 


the indictment with greater accuracy. But it ſuch a wager 


had been actually depending, it was competent to the 
defendants to have proved it in their defence. As to the 
3d objeCtion : this caſe is extremely different from that 


of perjury to which it has been compared ; becauſe that 
depends on the very words which the perſon charged 


individually uſes in a court of juſtice; and the words 


ſpoken by one cannot pothbly be applied to another, as 


falſely uttering thoſe very words. I do not ſee how that 


could ever have been doubted, But in this caſe all the 


defendants went together to the proſecutor, and thus 


carried a greater degree of credit; and they all joined in 
the relation as of a thing within their own knowledge. If 


they were all "Prevents each Ugg a different part in the 
ſame 


Cheat. 


fame tranſaftion, no rule of criminal proceeding will be 


violated by adjudging them guilty of the impoſition pointy. 
I admit that offences are not to be charged in ſuch a 
manner as will confound the evidence; but in caſes 
where it is neceffary that ſeveral defendants ſhall be 
indicted jointly, and the evidence is complicated, it may 
be ſeparated for each particular defendant, as was done 
in the cafe before Mr. J. Yates, at Hereford, in the trial 
of Mr. PowelPs murderers. The 4th objection would be 
well founded, if the legal judgment on each count was 
different; it would be like a misjoinder in civil actions. 
But in this caſe the judgment on all the counts is preciſely 


the ſame; a miſdemeanor is charged in each. Moſt 


probably the charges were meant to meet the fame facts; 
but if it were not fo, I think they may be joined in the 
ſame indictment, —A/bburft, Buller, and Groſe, ]s. 
delivered their opinions at large to the ſame effect. 
Judgment aftrmed. Durnf. and Haſt, 3 V. 98. 

And any juſtice, before whom any perſon charged on 
oath with having committed any of the offences aforeſaid, 
ſhall examine by oath and ſuch other lawful means as to 
him ſhall ſeem meet touching the matters complained of, 


Power of the 
juſtices. 


and deal with the offender according to law: and if the | 


party charged as being the offender ſhall be committed to 
priſon, or admitted to bail, to anſwer the matters com- 
plained of at the next ſeſſions or aſſizes, the ſaid juſtice 


ſhall bind over the proſecutor to appear and proſecute ſuch 


offender with effect; and if ſuch goods fo fraudulentiy 
obtained appear to ſuch juſtice to exceed the value of 201. 
the recognizance ſhall be in not leſs than double the value 
of the goods. 30 Ge 2 024/42; 

And no perſon charged on oath with any offence againſt 
this act, and which requires bail, ſhall be admitted to bail, 
before 24 hours notice be proved on oath to have. been 
given in writing to the proſecutor, of the names aud abode 


of the bail, unleſs they be known to the juſtice, and he 


_ approve of them; and every ſuch offender bound to the 
ſeſſions, or general gaol delivery, ſhall be tried at the next 
ſeſſions or general gaol delivery after his being apprehended, 


unleſs the court think fit to put on the trial on 188 cauſe. 


fe 17. 
And no certiorari ſhall be granted to remove any pro 
ceedings in purſuance of this gel, „ i 


aw. 


Ball. 


Cert! orar!. 


day of 


Binding appren- 
tices, 


ever; 


A. Warrant of two juſtices to > apprehend an 
offender; on 33 H. 8. c. 1. 


Weſtmorland. To the conſtable of 


HW HEREAS complaint hath been made unto us whoſe 

names and ſeals are hereunto ſet, two of his majeſly's 
juſtices of the peace for the ſaid county, and one of us of the 
quorum, upon the paths of A. I. e 8 — yeoman, and 
B. I. of ——— yeoman, that on theꝛyä day 
A. O. of — heoman, did by a falſe privy token [or 
counterfeit letter] that is to ſay, by [here particularize the 
offence] falſely and deceitfully bean and get into his hands 
and poſſeſſion here mention the things] from C. I. of —— 
contrary to the flatute in that caſe made: Theſe are therefore to 
command you, upon ji ght hereof, fortOwith to bring the ſaid 
A. O. before us at on the day of to 
anſwer to the ſaid complaint, and further to be dealt withal 
agcording to law. Given under our hands and * the — 


| Cheek See Butter. 


* * n 


Chimney ſweepers, 


B* 28 G. 3. c. 48. After the «th Fuly 1788, the 


churchwardens and overſeers of the poor of any pa- 


Tiſh or place, with the conſent of two juſtices under their 


hands (B), may bind or put out any boy of the age of eight 
years or upwards, who 1s chargeable, or whoſe parents 
are chargeable to the pariſh or place where they ſhall be; 


or who ſhall beg for alms; or by and with the conſent of 


A gow 


the parent of ſuch boy, by indenture according to the 
form (A) to be an apprentice to any perſon uſing the trade 
of a chimney ſweeper, until ſuch boy ſhall attain the age 
of ſixteen years. And the age of fuch apprentice ſhall be 
inſerted in the indenture, taken from a copy of the re- 


giſter (where the ſame can be had) atteſted by the 


miniſter without fee, and written on paper without ſtamp ; 
and where ſuch copy cannot be had, ſuch juſtices, as 
fully as they can, ſhall inform themſelves of the age of 
ſuch apprentice, and the age fo inſerted, in relation to 


the continuance of his ſervice, ſhall be taken to be his 


true age without further proof, / 1, 2, 3. 
- ; And 


Chimney ſweepers. 


And ſuch indenture ſhall be liable to no more ſtamp 
duty than is charged for binding out other poor children. 
Ad all indentures, covenants, promiſes, and bargains, 
to be made or taken for employing ſuch apprentice or 
ſervant under the age of eight years, ſhall be abſolutely 
void in law to all intents and purpoſes ; and every perſon 
who ſhall take, employ, retain, or keep any ſuch boy to 


be employed in the capacity of a climbing boy or chimney - 


ſweeper, under the age aforeſaid, or contrary to the tenor 
and true meaning of this act, thall, on conviction, forteit 
any ſum not exceeding 10 IN nor leſs than 5 1. for every 
ſuch apprentice or ſervant. / 4. 5 
And the overſeers of the poor of any terunſbip or village 
may execute all things by this act directed to be done by 
churchwardens and overſeers of a pariſh. /. 5. 
And one juſtice may hear and determine all complaints 
and differences between maſters and apprentices in this 
buſineſs, and make orders therein in the fame manner as 
in other caſes between maſters and apprentices. /. 6. 
But no ſuch maſter ſhall retain, keep, or employ an' 
more than fix apprentices at the ſame time; and ſhall 
cauſe his name and place of abode to be put upon a braſs 
plate, to be aflixed in the front of a leathern cap, which 
ſuch maſter {hall provide for each ſuch apprentice, and 
which he ſhall wear when out upon his duty, on pain of 
forfeiting for every ſuch apprentice above ſuch number, 


or without having ſuch cap, not exceeding 101. nor leſs 
than l. 7. | 


And if any ſuch maſter ſhall miſuſe or evil treat his 


apprentice, or any ſuch apprentice ſhall have juſt cauſe to 
coraplain of the breach of any of the covenants contained 
in ſuch indenture, ſuch maſter, being convicted thereof, 
ſhall forfeit not exceeding 101. nor leſs than 5l. /. 8. 


And no ſuch maſter ſhall let out to hire, or lend by the 


day or otherwiſe to any other perſon for the purpoſe of 
ſweeping chimnies, any ſuch apprentice ; nor ſhall cauſe 
him to call the ſtreets before ſeven in the morning, nor 
after twelve at noon, between Michaelmas and Lady-day ; 
nor before five in the morning, nor after twelve at noon, 


between Lady-day and Michaelmas, on the like penalty. 


All penalties and forfeitures by this act impoſed, and all 
colts and charges to be allowed and ordered, may be re- 
covered on conviction of the offender, before one juſtice, 
by confeſſion, or oath of one witnels, and levied by diſtreſs, 

Vol. I. D d and 
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Stamp. 


Penalty on tak - 
ing apprentices 
under eight years 
of age and the 
binding to be 
void. 


Townſhips and 
villages. | 


Juſtices to de- 
termine differ - 
ences. 


Y Not to have 


more than ſix 
apprentices at 
the ſame time. 


Breach of the 


inderitures 


Boys not to be 
let our to hire, 
nor to call the 
{treets but at 
certain times. 


Penalties, how 
to be levied and 
applied. 
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and ſhall be paid, one half to the informer, and the other 
half to the overſeer of the pariſh or place where the maſter 
ſhall inhabit; and in caſe ſufficient diſtreſs cannot be found, 
and ſuch penalties and coſts ſhall not be forthwith paid, 
i ſuch juſtice ſhall commit ſuch offender to the gaol or houſe 
5 | of correction where the offence is committed or order 
made, for any time not exceeding three months, unleſs 
fuch penalty and coſts be ſooner paid. / 10, 11. 
f Warrant of aig. But no warrant of diſtreſs ſhall T iſſued for levying any 
| treſsnot tobe penalty or coſts, until ſix days after the offender is 
= rob wage wy convicted, and an order made and ſerved upon him for 
conviction. payment thereof. Y 12. | 
Piſtreſs not un- No diſtreſs ſhall be deemed unlawful nor the party 
e making the ſame a treſpaſſer for want of form in the 
8 proceedings, nor ſhall the party diſtraining be deemed a 
treſpaſſer ab initio, on account of any irregularity which 
| map afterwards be done by the party diſtraining. / 13. 
Appeal. Any perſon who ſhall think himſelf aggrieved may 
ES appeal to the next ſeſſions, having firſt entered into a 
recognizance, with ſufficient ſurety before ſuch juſtice, to 
proſecute and abide by the order that ſhall be made on ſuch 
appeal; and alſo giving to the juſtice by whoſe act ſuch 
_ perſon ſhall think himſelf aggrieved, notice in writing of 
| his intention to appeal, and the matter thereof, within 
| fix days after the cauſe of complaat ſhall. have ariſen, 


1 J. 16. 


— — — — ALES 


FT - 0 — 
* rr — > Ps — 3 — 
. 


A; Form of the indenture. 


3 Meh INDENTURE, made the 
the year of the reign of 

i Lord - BETW EEN A. B. and A. C. churchwardens 
and overſeers of the poor of the pariſh of ſor E. F. 
| father or next friend of the boy] of the one part: and 
A. M. of the pariſh of in the county of chimney 

ſaeeper, of the other part: 2 IT NE SSE F, that the aid 

churchwardens and overſeers of the poor [or the ſaid E. F.] 

by and with the conſent and approbation of G. 1. and H. I. 
#42v0 . his majefly s juſtices 75 the peace afting in and for the 

of + Siegmfiea as hereunder written ; have put, 

bound, and by theſe preſents do put and bind A.P. a poor 
boy of the ſaid pariſh, being the age of = years, to be 
_ apprentice to the ſaid A. M. he being 15 firſt, frond [or as 
the caſe may be] apprentice, to learn the trade, bufineſs, art, 
and myſtery of ,a chimney ſweeper, and with him to dwell, 


remain, and er ve from the day 7 the date of theſe preſents, for 
aud 


day of — 113 
7 in the year 77 our 
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and during the term of ——= years from thence next enſuing 
fully to be complete and ended, during all which time he the 
ſaid A. P. his ſaid maſter faithfully ſhall ſerve and obey, 
"218 his ſecrets keep, and his lawful commands every where gladly 
7 do and perform; he ſhall not haunt alehouſes, or gaming 
VE: houſes, nor abſent himſelf from the ſervice of his ſaid maſter, 
$+4 day or night, without his leave, but in all things as a faith- 
PRE fil apprentice ſhall behave himſelf towards his ſaid maſter | a 
and all his during the ſaid term: And the ſaid A. M. in i 
conſideration of the good will which he hath and beareth 
towards the ſaid apprentice, and of the faithful ſervice ſo to be 
1 performed by him, doth hereby covenant, promiſe, and agree 
wich the ſaid churchwardens and overſeers of the poor Cor the 
—__ ſaid E. F.] that he the ſaid A. M. his ſaid apprentice, in 
the art and myſtery of a chimney ſweeper, which he now uſeth, 
ſhall and auill teach and inſtruct, or cauſe to be taught and 
inſtructed, in the beſt manner that he can, and ſhall and will 
provide and allow unto the ſaid apprentice during all the ſaid 
term, competent and ſufficient meat, drink, waſhing, lodging, 
apparel, and all other things neceſſary for the ſaid apprentice : 
And that the ſaid A. M. executors, adminiſtrators, or aſſigns, 
ſhall not nor will afſign over his preſent indenture, or the 
apprentice to be bound thereby, without the conſent and appro- 
bation in writing, of luo or more ſuch juſtices of the peace, to 
be ſigniſied according to the form of the approbation hereunder 
written, AND WHEREAS, from the nature of the 
buſineſs or employment of a chimney faveeper, ir is neceſſary for = 
the boys employed in climbing, to have a dreſs particularly — 
ſuited to that purpoſe, which dreſs is only fit for that part of 
the occupation; the faid A. M. doth hereby alſo covenant, 
promiſe, and agree, to and with the faid churchwardens and 
overſeers of the poor Cor the ſaid E. F.] to find and allow * 
ſuch ſuitable dreſs for the ſaid apprentice, as often as need or 
eccaſion ſhall be and require, and provide for and deliver to 
the ſaid opprentice, once in every year at leaſt, during the | 9 
term aforeſaid, over and above the ſaid dreſs proper for EY 
clunbing ; one whole and complete ſuit of cloathing, with ſuit- — 
able linen, flockings, hats, and ſhoes. AND FURTHER, al 
that the ſaid A. M. fhall and will at leaſt once in every week 55 {i 
cauſe the ſaid apprentice to be thoroughly waſhed and cleanſed 
From foot and dirt, and fhall and will require the ſaid 
apprentice to attend the publick worſhip of God on the ſabbath 
day, and permit and allow him to receive the benefit of an 
ether religious inſtruction; and that the ſaid apprentice ſhall 
nat avear his ſweeping dreſs on that tay : And that the ſaid 
A. M. Hall not, nor W rg or oblige the ſuid apprentice 
Ns | d 2 10 
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Warrant of diſ- 
treſs not to be 
iſſued until ſix 
days after the 
econviction. 


Diſtreſs not un- 


lawful for want 
of form. 


Appeal. 


A. M. of the pariſh of — in the county of 


and overſeers of the poor of the pariſh of 
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and ſhall be paid, one half to the informer, and the other 
half to the overſeer of the pariſh or place where the maſter 
ſhall inhabit; and in caſe ſufficient diſtreſs cannot be found, 
and ſuch penalties and coſts ſhall not be forthwith paid, 
ſuch juſtice ſhall commit ſuch offender to the gaol or houſe 
of correction where the offence is committed or order 
made, for any time not exceeding three months, unleſs 
ſuch penalty and coſts be ſooner paid. / 10, 11. 

But no warrant of diſtreſs ſhall be iſſued for levying any 


penalty or coſts, until ſix days after the offender is 


convicted, and an order made and ſerved 925 him for 


payment thereof. E 
No diſtreſs ſhall be deemed volowfol nor the party 
making the ſame a treſpaſſer for want of form in the 


proceedings, nor ſhall» the party diſtraining be deemed a 


treſpaſſer ab initio, on account of any irregularity which 


may afterwards be done by the party diſtraining. / 13. 


Any perſon who ſhall think himſelf aggrieved may 
appeal to the next ſeſſions, having firſt entered into a 
recognizance, with ſufficient ſurety before ſuch juſtice, to 


proſecute and abide by the order that ſhall be made on ſuch 


appeal; and alſo giving to the juſtice by whoſe act ſuch 
perſon ſhall think himſelf aggrieved, notice in writing of 
his intention to appeal, and the matter thereof, within 


fix days after the cauſe of complaint ſhall have ariſen. 


+ 16. 


. Form of the indenture. 


Tale INDENTURE, made the day of —— itt 
the year of the reign of and in the year of our 
Lord BETWEEN A. B. and A. C. churchwardens 
[or Z. F. 
father or next friend of the boy] of the one part: and 
chimne 
faveeper, of the other part: WIT NESSETH, that the ſaid 
churchwardens and overſeers of the poor [or the ſaid E. F.] 
by and with the conſent and approbation of G. I. and H. I. 


 Fav0 of his majeſty s * ices 7 the peace afting i in and for the 


0 igmpied as hereunder written ; have put, 
bound, and by theſe preſents do put and bind A.P. a poor 
boy of the ſaid pariſh, being the age of gears, to be 
apprentice to the ſaid A. M. he being his firſt, ſecond, [or as 
the caſe may be] apprentice, to learn the trade, bufineſs, art, 
and myſtery of a chimney ſweeper, and with him to dwell, 
remain, and — From the day of the date of theſe preſents, for 


a ad 
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and during the term of —= years from thence next enſuing, 
fully to be complete and ended, during all which time he the 
ſaid A. P. his ſaid maſter faithfully ſhall ſerve and obey, 


his ſecrets keep, and his lawful commands every where gladly 


do and perform; he ſhall not haunt alehouſes, or gamin 
houſes, nor abſent himſelf from the ſervice of his ſaid maſter, 


day or night, without his leave, but in all things as a faith- 


ful apprentice ſhall behave himſelf towards his ſaid maſter | 
and all his during the ſaid term: And the ſaid A. M. in 


conſideration of the good will which he hath and beareth 
towards the ſaid apprentice, and of the faithful ſervice ſo to be 
performed by him, doth hereby covenant, promiſe, and agree 
with the ſaid churchwardens and overſeers of the poor Cor the 
ſaid E. F.] that he the ſaid A. M. his ſaid apprentice, in 
the art and myſtery of a chimney ſweeper, which he now uſeth, 


ſhall and will teach and inſtruct, or cauſe to be taught and 


inſtructed, in the beſt manner that he can, and ſhall and will 
provide and allow unto the ſaid apprentice during all the ſaid 
term, competent and ſufficient meat, drink, waſhing, lodging, 
apparel, and all other things neceſſary for the ſaid apprentice : 


And that the ſaid A. M. executors, adminifirators, or aſſigns, 
fall not nor will aſſign over his preſent indenture, or the 


apprentice to be bound thereby, without the conſent and appro= 
bation in writing, of tavo or more ſuch juſtices of the peace, to 


be ſigniſied according to the form of the approbation hereunder 


written, AND WHEREAS, from the nature of the 


buſineſs or employment of a chimney faveeper, iris neceſſary for 


the boys employed in climbing, to have a dreſs particularly 
ſuited to that purpoſe, which dreſs is only fit for that part of 
the occupation; the ſaid A. M. doth hereby alſo covenant, 


promiſe, and agree, to and with the ſaid churchwardens and 


overſeers of the poor Cor the ſaid E. F.] to find and allow * 
ſuch ſuitable dreſs for the ſaid apprentice, as often as need or 
occaſion ſhall be and require, aud provide for and deliver to 


the ſaid apprentice, once in every year at leaſt, during the 
term aforeſaid, over and above the ſaid dreſs proper for 


climbing; one whole and complete ſuit of cloathing, with ſuit= 
able linen, flackings, hats, and ſhoes. AND FURTHER, 
that the ſaid A. M. hall and will at leaſt once in every aueeł 


cauſe the ſaid apprentice to be thoroughly waſhed and cleanſed 
from foot and dirt, and ſhall and will require the ſaid 
apprentice to attend the publick worſhip of God on the ſabbath 
day, and permit and allow him to receive the benefit of any 
ether religious inſtruftion ; and that the ſaid apprentice ſhall 


not wear his ſweeping dreſs on that ay + And that the ſaid 
A. M. Hall net, nor will compel or oblige the ſaid apprentice 
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to call the flreets, or any other places, before ſeven of the clock 
in the morning, nor after twelve of the clock at noon, betaveen 


Michaelmas and Lady-day, nor before jive of the clock in the 
morning, nor after taelve of the clock at non, between Lad y- 
day and Michaelmas ; and that the ſaid A. M. ſhall not nor 
will at any time during the ſaid term, let out his ſaid appren= 
tice for hire by the day, night, or otherauiſe, to any other 
perſon or perſons exerciſing or uſing the ſaid trade, nor ſhall 
he the ſaid A. M. or any perſon or perſons whomſoever by his 
directions, require or force him the ſaid apprentice to climb or 
go up any chimney which ſhall be actually on fire, nor make 
uſe of any violent cr improper means to force him to climb or 
go up any ſuch chimney ; but fhall in all things treat his ſaid 
apprentice with as much humanity and care as the nature of 
the employment of a chimney ſweeper will admit of, IN 
WITNESS, &c. _ a 


B. Form of approbation by juſtices. 


Juſtices of the peace acting in and for the county of 
, having inſpected and examined the above-named A. P. 


NE E the above-named G. I. and H. I. tavo of his majeſty s 


db hereby conſent to and approve of his being bound Lor aſſigned 


over] as an apprentice to the above-named A. M. according 
to the term and ſtipulations expreſſed in the above written 
andenture, *© 5 5 


Chocolate. Sce Extiſe. 


<q 


Church and Church-yard, | 


HN den 3 8 4 
Original of the TH ancient Saxon word is cyrce, the Daniſh kirche, 


Word church. 


Vniting of 
churches, 


* 


probably from the Greek word xuczaxo, belonging to the 
Lord, or xveis log, the Lord's houſe : ſo that we have loſt 
the ancient. pronunciation of the word (except in the 
northern parts of Hugland and Scotland) by ſoftening the 
letters c or ch, as we have done in many caſes z which 
letters the ancient Greeks and Romans always pronounced 
- Hard, - x the jetter © | g 
In cities and towns corporate, the biſhop (with the conſent 
of the mayor, aldermen, and juſtices of the peace, and of the 


patron) may unite tuo chizrches or chapels ; and make order 
1 . EN with 


the Belgick kercke, the Cimbrick hirbia or kurt ; 


er 
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with the like conſent, that the patrons preſent by turns, having | il 
regard to the value of the livings united: and the incumbents i 
thereof ſhall be graduates. 17 Car. 2. c. 3. 

_ Clauſes are commonly inſerted in the ſeveral acts of New churches, 4 
parliament for making proviſion for the rectors of new | N 
churches, which claufes give certain powers to juſtices of = 
the peace, in relation to the aſſeſſments to be made for 
that purpoſe. And in the caſe of borrowing money for 
rebuilding clergymen's houſes, by the 17 Geo. 3. c. 53. 
the eſtimates are to be ſworn to before a juſtice of the 


peace or maſter in Chancery. . 
No fairs nor markets ball be kept in church-yards. 13 Ed. 1. Markets in the 
2.0.6: 1 „ 1 
Clergymen ſhall not be arreſted, and drawn out of any Arreſt in the | 9 
church or church-yard, whilft they attend to divine fervice ; church or 48 
on pain of impriſonment of the offender, and ranſom at the W 
king's will, and ſatiſfuction of the party arreſied. 50 Ed. 3. 4 
e, J i R. 2 . 15; : | 4 
Alſo it is ſaid, that arreſts in civil caſes ought not to be 1 
of perſons going to or coming from church; but that a 
warrant from a juſtice of the peace for the king may be 
executed in ſuch caſes. Cro. Car. 602. Cro. Fac. 321. 
2 Bulſt. 72. 1 | 


But although the officer may be puniſhed for the ſame 90 4 

either in the ſpiritual or temporal courts, yet the arreſt (if 5 4 

not on a Sunday) is good in law. Watſon, c. 34. P. 344. i 

F any perſan ball, by words only, quarrel, chide, or Brawling in the oY 

_ brawl, in any church or church-yard, the ordinary (on proof church or "8 

1 of two witneſſes) may ſuſpend every layman, being an offender, e = 
aův ingreſſu ecclefize ; and every clergyman from the miniſi ra- Mt 
| tion of his office, ſo long as he ſball think meet. 5 & 6 Ed. 6. 1 
x If any /hall fmite, or lay any violent hands on another in Striking in the 8 
3 any church or church-yard, he ſhall be deemed ipſo facto ex- church or wW 


ö | 75 | | church- L 
communicate, and be excluded from the fellowſhip and company 8 yard 


of Chriſt's congregation. 5 & 6 Ed 6. c. 4. 1.2. 
ay any violent hands] But churchwardens, or perhaps 
private perſons, who whip boys for playing in the church, 
or pull off the hats of thoſe who obſtinately refuſe to take 
them off themſelves, or gently lay their hands on thoſe who | = 
_ diſturb the performance of any part of divine ſervice, and 
turn them out of the church, are not within the meaning 
of this ſtatute. 1 Haw. 139. VTV 
Shall be deemed ipſo facto excommunicate] And he ſhall 
not excuſe himſelf by ſhe wing that the otlier aſſaulted him. 


1 Haw 139. RE ä : 
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Striking with a 


weapon in the 


church or 
churchyard, 


Hactilege, 


Church and Church-yard, 
Ibſo facto] Nevertheleſs, in this and other like caſes 
there ought either to be a precedent conviction at law, 
which muſt be tranſmitted to the biſhop; or elſe the 
excommunication muſt be declared in the ſpiritual court 
upon a proper proof of the offence there; for it is implied 
in every penal law, that no one ſhall incur the penalty 
thereof, till he be found guilty upon a lawful trial, 
I Haw. 1 139. 


1f any fhall maliciouſly frrike another auith any weapon, 
in any church or church-yard, cr fhall there draw any weapon 
with intent to flrike, and ſhall be convicted thereof by verdict 
of 12 men, or confeſſion, or by tavo | witneſſes, before the judges 
of aſſize, or juſtices of the peace in their ſeſſions, he ſhall be 


adjudged to have one of his ears cut off ; and if he have no ears, 
he ſhall be burned in the cheek with a hot iron having the letter 
F, whereby he may be known and taken for a fray maker and 
fighter ; and he ſhall alſo fland ipſo facto excommunicare. 
5 & 6 Ed. 6. c. 4. 1. 3. 

He who ſteals goods belonging to a pariſh church, may 


be indicted for ſtealing the nan of the pariſhioners, 
1 Haw. 94. 


For 5 5 matters, ſee title Churchwardens, 


Churchwardens, 


J. Who are exempted from being churchwardens, 
II. Cbuſing and fwearing churchwardens, with 
their duty thereupon, . 
III. Their duty in levying rates; and therein o 
veſtries, and ſelect veſtries, 5 
IV. Their duty as to repairs ; and therein concernu- 
ing church ſegts. 
V. Their duty as to ſundry other matters, 
VI. Concerning preſentments ; and thercin 50 fide 7 
men or alſiſtants. 
III. Their accounting. 


VIII. Their puniſhment on . 


IX, Their indemnity on doing their duty. 


% 


JL Wh 


Churchwardens. 
J. ho are exempted from being churchwardens. 


ALL peers of the realm, by reaſon of their dignity: ſo 
are all clergymen, by reaſon of their order: and alſo 
all parliament men by reaſon of their privilege, are exempted 
from the office of churchwarden. Gb/. Cod. 215. 

A counſellor or attorney ought not to be choſen church- 
warden: and if he is, he may have a prohibition, by 
reaſon of his attendance on the courts at Weſtminſter. 
2 Roll's Abr. 272. 3 

Apothecaries, who have ſerved ſeven years, ſhall be 
exempted from the office of churchwarden. 6 W. c. 4. 
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Peers, clergy- 
men, and mem- 
bers of parlia= 
ment. 


Attorniess 


| Apothecaries 


and ſurgeons. 


And by the 18 G. 2. c. 15. Freemen of the corporation 


of ſurgeons in London are exempted from being church- 
wardens, e | | 7 
Diſſenting teachers or preachers, in holy orders, or 
pretended holy orders, being duly qualified, are exempted 
from the office of churchwarden. 1 V. fe. r. c. 18. 
And by 31 G. 3. c. 32. every Roman catholic mini- 
ſter, on taking the oath, and conforming to the regula- 
tions therein ſpecified, ſhall be exempted from the office 
of churchwarden. /. 8. „„ 


Other diſſenters, ſcrupling to take upon them the 
office, may execute the ſame by a ſufficient deputy, to 


be approved of in like' manner as other churchwardens. 
ff 8 „„ 

All perſons who have proſecuted a felon to conviction, 
and the firſt aſſignee of the certificate thereof, are ex- 
empted from the office of churchwarden in the pariſh 


where the offence was committed. 10 & 11 W. c. 23. /. 2. 


No ſerjeant, corporal, or drummer of the militia, nor 


any private man, from the time of his inrollment until his 


diſcharge, ſhall be liable to ſerve as churchwarden, 
20-0: 3 c. 107. J. I30. > 5 


II. Chuſing and ſwearing churchwardens, with thei 


duty thereupon, n. 


Churchwardens ſhall 8 choſen yearly in Eaſfer week, 
by the joint conſent of the miniſter and pariſhioners, if it 


one, and the pariſhioners another, Canons of 1603. 89. 
But where there is a cuſtom for the pariſhioners to 
chuſe both, that cuſtom ſhall continue. Gib/, Codex, 242. 


Diſſenting mi- 
niſters. 


Other diſſenterss 


Perſons having 
convicted a 
felon. 


Perſons ſerving 
in the militia. 


When to be 
choſen and by 


may be; but if they cannot agree, the miniſter ſnall chuſe . 


8 A perſon 


— — fog wg as FR 
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Refuſing to take 
the office. 


Refuſing to 
ſwear them. 
Churchwarden's 
oath, 


 Churchwardens 


a body corporate, 


How long they 


| ſhall continue. 


Summoning a 
veſtry. 


Churchwardens. 


A perſon choſen churchwarden, wfubce to take his 
office and oath, may be excommunicated for the refuſal: 
and no orohibition will lie. Id. 243. 5 

And the eccleſiaſtical judge refuſing to ſwear him, 
may be compelled by a mandamus. Id. 243. 

The churchwarden's oath, as ſaid to have been agreed 
on, upon mutual conſultation between the civilians and 
common lawyers, is as follows : 

You ſpall ſeuear truly and faithfully to execute the office of a 
churchwarden within your pariſh, and according to the beſt of 
your jill and knowledge preſent ſuch things and perſons as to 
your knowledge are preſentable by the laws ecelęſiaſtical of this 
realm : fo help you God and the contents of this book, Id. 243. 

e e being thus ſworn, are ſo far incorpo- 
rated by law, as to ſue for the goods of the church, and 
to bring an action of treſpaſs for them; and alſo to pur- 
chaſe goods for the uſe of the pariſh; but they are not a 
corporation in ſuch ſort, as to purchaſe lands, or take vy 
grant, except in London by cuſtom. Id. 241. 

Churchwardens ſhall continue in office till the new 
churchwardens be ſworn. Can. 118. 


III. Their duty in levying rates; and therein of 
veſtries and ſelect veſtries. | 


The rates muft be made with the conſent of the major 


part of the pariſhioners, houſekeepers, or occupiers of 


land. In order to which, publick notice of a veſtry (a 


Who ſhall have 


a vote in the 


_ veltry, 


place ſo called from the veſtments of the miniſter kept 
there) ought to be given the Sunday before, either in the 
church after divine ſervice is ended, or elfe at the church 
door as the pariſhioners come out; both of the calling of 
the ſaid meeting, and alſo of the time and place of the 
aſſembling of it. And it will be faircſt then alſo to 
declare for what buſineſs the faid meeting is to be held, that 
no one may be ſurprized, but that all may have full time 
before, to conſider what is to be propoſed at the ſaid meet- 
ing. And it is ufual that for half an hour before it begins, 
one of the church bells be tolled to give the pariſhioners 
notice when 7 are met. 5 Co. 67. Shaw. Par, 
Law, 54. 

At the common law, every etiftioner who. paid to 
the church rates, and no other, had a right to vote. 


Shaw. 56. And thoſe that pay no church rate ſhall have 


no vote in affairs relating to it, except it be the rector 
or vicar, Weed, 5 1. 6. 7 


All 


Churchwardens. 


All perſons who have a vots in the veſtry have an 
equal right, and neither the miniſter nor churchwardens, 
without a ſpecial cuſtom, can adjourn the veſtry; but this 


can only be done by a majority of the whole aſſembly. 
Str. 1047. | 


When the churchwardens and pariſhioners are there 


met, they are to conſider what ſum of money it will be 
neceſſary to raiſe for ſuch repairs as ſhall then be needful; 
and after they have agreed what ſum is fit, they are to 
mak2 an equal levy. Degge, 171. . 

Aud the major part of them that appear, ſhall bind the 
pariſh; or if none appear, the churchwardens alone may 
make the rate; becauſe they, and not the pariſhioners, 
are to be cited and puniſhed, in defect of repairs. 
Gibſ. 220. : OG 

It is moſt convenient, that every pariſh ack there be 
entered in the pariſh book of accounts, and every man's 
hand conſenting to it be ſet thereto; for then it will 

be a certain rule for the churchwardens to go by. 
Shaw. 8 5. = i | 4 

By cuſtom there may be ſeleCt veſtries of a certain 
number of perſons elected yearly to make rates, and ma- 
nage the concerns of the pariſh for that year: and ſuch 
cuſtom 1s a good cuſtom, Read. Ch. Service. Gib/. 246. 
Ser. 428. | | 

It is holden, that a rate for the reparation of the fa- 
brick of a church is real, charging the land, and not the 
perſon; but a rate for ornaments is perſonal, upon th 
goods, and not upon the land. Grzb/. 220. 


And in Jeffery's caſe, 5 Co. 67. it was ſolemnly adjudg- 


ed, that the rates for the repair of the church ſhall be laid 
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Who may ad- 
zourn the veſtry. 


Laying the rates, 


M ajority to bind 
the pariſh. 


Entering in a 
book. 


Select veſtry. 


Two rates; one 
for the fabrick, 
another for or- 
naments. 


upon every occupier of lands in the pariſh, altho' ſuch c- 


cupier live in another pariſh; and ſuch perſon may come 
to the veſtries of the pariſhioners, and vote in the making 
a rate : but he ſhall not be charged towards the ornaments 


of the church, as for bells, repair of ſeats, bread and 


wine, clerk's wages, viſitation charges, and the like, by 


reaſon of ſuch lands; for that the perſonal eſtates of the 


inhabitants are chargeable with every thing that doth not 
relate to the fabrick of the church, or repairs of the 
fences of the church-yard, or ſuch other things as con- 
cern the freehold, „„ 
And therefore ſome have been of opinion, that church- 
wardens ſhould make two rates; one upon lands and 
houſes, which may concern the freehold of the church, 
and another upon perſonal eſtates and ſtock, to defray 
ED | | = other 


Churchwardens, 
other expences. But as this method creates. confuſion, ſo 
it is ſeldom practiſed. 
And Sir Simon Degge ſays, that he conceives the law to 
be clear otherwiſe; and that a foreigner who holds lands 


in the pariſh is as much obliged to pay towards the bells, 
ſeats, and ornaments, as to the repair of the church; 


_ otherwiſe there would be great confuſion in making ſeve- 


ral levies, which he never obſerved to be practiſed within 


his knowledge. But he leaves it a query, among a diver- 


ſity of opinions. P. 173. 
And Mr. Shaxv, in his Pariſh Law, having cited the 
authors who hold theſe different opinions, ſays, that the 


practice generally now goes according to the opinion laſt 


Equal pound 
tate. 


mentioned, namely, that foreigners occupying lands 
within the pariſh ſhall be charged to both; and that the 
eccleſiaſtical Judges, as well as the temporal, for the eaſe 


and convenience which accrues from the making of one 


levy for all, do give countenance thereto, and begin to 


treat the contrary opinion as obſolete and out of doors. 


P. 92. i . 
A taxation by the pound rate is the moſt equitable way, 


and not according to the quantity of the land. Wood, 


„„ 


Cuſtom in a pa- 
riſh to pay the 
church rate by 


diviſions, what 


Mall be deemed 
evidence thereof. 


E. 32 G. 3. Stead and another v. 3 and hor, 
In an action for a falſe return to a mandamus, that there 
was no cuſtom within the partſh of Bradford that the in- 
habitants of the chapelry of Haworth ought to contribute 
one-fifth part of the money raiſed for the reparation and 


ſupport of the pariſh church of Bradjerd ; nor any cuſ- 


tom for the chapel-wardens of Hawsrth to make any rate 
upon the inhabitants of the townſhip for church rates; 
ſeveral queſtions aroſe z amonglt others, 1ſt, The cuſtom 
alledged in the declaration was, that the had wardens of. 
Haworth ſhould pay to the churchwardens of Bradford ſo 
much. And by the evidence it appeared, that the pariſh | 


of Bradford conſiſted of fix townſhips or vills, of which 


the town of Bradford and the chapelry of Haworth 
were two; and that each of theſe diſtricts nominated 


their own two wardens at a veſtry held for the whole 


pariſh, But the wardens of the town of Bradford were 
proved to have been always called churchwardens, and 


did in fact ſuperintend the pariſh church: and the war- 
dens of the other townſhips were always called chapel- 


evardens. It was objeCted that this cuſtom was bad; for it 
appeared that the churchwardens alluded to were only offi- 
cers for a particular townſhip, and by law there could be 

| : A — nd 


Churchwardens, 41111 
no churchwardens of any other diviſion than a pariſh ; * 
and taking them to mean the churchwardens of the whole 
pariſh, as upon the face of the cuſtom they muſt be ſup- i 
poſed to mean, then the evidence did not ſupport the al = 
legation. 2dly, The cuſtom in queſtion being in diſpute 1 
between the town of Bradford on the one hand, and the 9 
chapelry of Haworth on the other, evidence was ad- 
mitted on the part of Bradford of certain accounts of their 
own wardens in 1679, in which were the following 
entries: Received of Haworth, who this year diſputed 
« this our ancient cuſtom, but after we had ſued them, 

(4c paid it accordingly, 81. & 11. for coſts.” And at the 
head of the ſame page was written; “It is an an- "0 
ce cient cuſtom thus to proportion church lay, iſt, Thee — 
« chapelry of Haworth pay one fifth; Bradford a third | 
© of the. remainder, and the reſt to be equally divided 
« according to the churchwardens of the ſeveral other 
cc townſhips in the pariſh.” It was objected that theſe 
accounts coming out of the hands of Bradford officers 
could not be made evidence by them of a right to call 
upon Haworth to contribute towards their rates. And 
that at all events if the receipt were evidence of the ac- 
tual payment, the other part ſtating the cuſtom ought Wu. 
not to be ſo conſidered. Both theſe objections were over- 9 
ruled by Buller J. at the laſt York aſſize, and a verdict was | 1 
taken for the plaintiffs, ſubject to be ſet aſide, and a non- F 
ſuit entered, if this court ſhould be of a different opinion. : 
To the firſt he anſwered, that it was enough to ſupport 
the cuſtom that the officers of Bradford had always in 
point of fact been called churchwardens, and therefore it 
was a mere matter of deſcription. As to the 2d objec- 
tion he ſaid, that the receipt was good evidence, becauſe 

the officers. of Bradford thereby charged themſelves with 
the actual receipt of ſo much money to the uſe of the 
publick, for which they were bound to account. And 

that as to the other writing ſtating the cuſtom, it was 
evidence on account of its being referred to by the receipt, 

and appearing to be all one document.— A rule /; for 
ſetting aſide the verdict having been granted ; —Law 
ſhewed cauſe againſt it; and Chambre and Topping again 

_ urged the ſame objeCtions as before, —L. Kenyon Ch. J. As 
to the firſt objection: theſe officers may have obtained the 
name of churchwardens of the town of Bradford by pre- 

#1 {cription, for church-rates depend upon preſcription alone, 

1 But if that be not their legal name, it is ſufficient here, 

= for they have made their return to the writ of mandamus 

29 churchwardens of the town of Bradford; and it is 
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merely a name of deſcription. And with regard to the ad- 
miſſibility of the evidence; it is clear that one entry was 
properly admitted, becauſe it charged the pariſh officers 
with the receipt of the money : and then the entry im- 
mediately preceding it mult alſo be admitted, becauſe 
the other refers to it; in fact they are both parts of one 
and the ſame tranſaction, each explaining the other. 
Even without this reference, I do not ſee any objection to 
admitting the 2d entry as evidence proprio vlgore, becauſe 
uſages relating to pariſhes muſt be got out of the pariſh 
books, It is like tlie inſtance of court rolls, which are 
frequently admitted in evidence, though they affect the 
rights of third perſons. However it is not neceſlary to 
decide it on this ground, tho? J have a ſtrong opinion upon 
it, but without reſorting to it, I am clearly of opinion 
given. — The other 
9 concurred. Rule diſcharged. Durnf. and oe 

69. 

Where lands are in farm, not the leſſor, but the tena int 
ſhall be rated and pay. Gif. 221. 

An impropriator, tho' bound to repair the che, 18 
alſo bound to contribute to the reparations of the church, 
if he hath lands in the pariſh, which are not parcel of the 
parſonage. Id. 221. 223. 

If any perſon find himſelf aggrieved at the inequality of 
the aſſeſſment, his appeal mult be to the eccichaltical 
Degge, 172. 

And in ſuch caſe, if he will be relieved, he muſt hw: 
that he is illegally or unequally taxed in reſpe& of the 


: quantity of his land, as being rated for more than he has, 
or that the land which he bath is over-rated, or that the 
rate was needleſs, or that ſome lands in the parith are 


omitted in the rate. Wood, b. 1. c. 7. 
If any refuſe to pay the rates, being demanded by the 


churchwardens, they are to be ſued for in the eceleſiaſti- 


cal courts and not elſewhere. Gi. 219. Degge, 171. 
Alſo a quaker, refuſing to pay church rates, may be 


ſued, as other pariſhioners, in the ceclefiaſtical court; or 


he may be proſecuted before the juſtices of the Puts in 
the lame manner as for his tithes. 


1 heir duty as to repairs; and therein concerning 


church ſeats. 


Of common right, the-ſoil-and freehold of the church 


is the parſon's; the uſe of the body of the church, and 
the repair of it, common to the pariſhioners ; and the 


diſpaſing 
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Churchwardens. 413 
diſpoſing of the ſeats therein, the right of the ordinary. 
Gib. 221. | | 
The ſpiritual court may compel the pariſhioners to re- Who may com-. 
pair the' body of the church, and may excommunicate ans repairs to 
every one of them till it be repaired ; but thoſe that are “ade. 
willing to contribute ſhall be abſolved, till the greater part | 
= agree to a tax. Read. Ch. Service. | 
= «- If the churchwardens ereCt or add any thing new, ei- Difference be- 
9 4 ther to the fabrick of the church, utenſils, or church-yard, TOR © 
they mult have the conſent of the pariſhioners ; and if ſuch and :epairing : 9 
additions are in the church, the biſhop's licence is alſo the cld. | 
neceſſary. But where neceſſary repairs are wanting, the 
greater part of the pariſh will bind the leſs; and if the 
major part will not conſent, where repairs are neceſlary, 
the churchwardens may repair without their conſent, if 
upon notice given they refuſe to meet, or when they are 
met, refuſe to make a rate. But if a church fall down, #5 
the pariſhioners are not bound to rebuild it. Read, Ch. 
: Service. 1 Vent. 367. | | 
$4 But if a church be ſo much out of repair, that it is ne- Majority may 
= ceſſary to pull it down, or fo little, that it needs to be build. 
= - enlarged, the major part of the pariſhioners may make a 
25 rate for new building or enlarging, as there ſhall be occa- 
ſion. This was declared in the 29 C. 2. by all the three 
courts ſucceſſively; notwithſtanding the cauſe was la- 
boured by- a great number of quakers, who oppoſed the 
rate. Gif. 221. ä 3 ' 
The parſon, that is, the ſpiritual rector, as alſo the lay Repairing the 
impropriator, are bound by common right to repair the chancel. 
chancel, and is thereupon entitled to the chief ſeat there-= 
in, unleſs another hath it by preſcription 3 yet he hath 
not the diſpoſal of the feats therein, but the biſhop. 
it 2231 2246-4 ere | 
An aille in a church, which hath time out of mind be- Repairing an 
longed to a particular houſe, and been maintained and *#*- 
repaired by the owner of that houſe, is part of his frank 
tenement, and the ordinary cannot diſpoſe of it, or inter- 
meddle in it. Id. 221. „%%% ls „ ER 1 
A ſeat, or priority in a ſeat, in the body of the church, Seat inſep rade 
may be preſcribed for as belonging to a houſe, if it hath from che bouſe. | 
been uſed, and alſo repaired, time out of mind, by the | 
inhabitants of ſuch houſe. Id. 221. Ws 
And no one can claim a ſeat in a church by preſcrip- 
tion as appendant or belonging to land; but it mult be 
laid as belonging to a houſe, in reſpec to the inhabitancy 
eee, Fo 


And 


Churchwardens, 
And therefore a ſeat may not be granted to a vrfon and 


his heirs abſolutely; for the ſeat doth not belong to > the 
perſon but to the inhabitant. Gib. 221. 


J. Their duty as to ; ſundry other matters. 


Every churchwarden is an overſcer of the poor, altho” 
every overſeer of the PR is not a churchwarden. 43 El. 


Ct foe be 


Church way, 


Vacancy. 


Worldly calling 
on the Lord's 
day. 


Prsfanstion of 
the church. : 


Attending Ann 


fs vice, 


Loitering in the 


church yard. 


And in M. 15 C. 2. A churchwarden was red 
by the two next juſtices, as churchwarden, for refuſing 
to account for the money received and diſburſed by him; 
but on an habeas corpus he was diſcharged: becauſe by 
the warrant of commitment it ought to appear that he 
was overſeer of the poor, for by the ſtatute of 43 El. that 
is annexed to his office of churchwarden, and the juſtices 


have no juriſdiction over him as e but as 


overſeer. Dalt. 186. 

They are to ſee that the church ways be well kept 
and repaired. And the right to a church way may be 
claimed and maintained by a libel in the ſpiritual court. 
2 RolPs Abr. 287. 

Churchwardens have the care of a beende during its 
vacancy: Having firſt taken out a ſequeſtration from the 
ſpiritual court, they are to manage all the profits and ex- 
pences of the benefice for him that ſhall next ſucceed; 


plough and ſow his glebe; take in the crop; collect tithes ; 


thraſh out and ſell corn; repair houſes and fences, and the 
like. And they ſhall take care that during the vacancy the 
church ſhall be duly ſerved by a curate approved by the 
biſhop, whom they are to pay out of the profits of the be- 
nefice. And if the ſucceſſor thinks himſelf aggrieved by 
them, he may appeal to the eccleſiaſtical judge. Par. J. 99. 
Com. Par. Off. go. 

They (or the conſtable) ſhall levy the penalties for per- 
ſons exerciſing their e calling on the Lord's day. 


29 C. 2. c. 7. 


They ſhall ſuffer no plays, feaſts, banquets, ſuppers, 


church ales, drinkings, temporal courts or leets, lay juries, 


muſters, or any profane ulage to be kept 1 in the church or 
church yard, Can, 88. 

They ſhall ſee that the pariſhioners reſort to church, and 
continue there orderly, pkg divine ſervice 3 and ſhall 
preſent the defaulters. Can. go. 

They ſhall not ſuffer any "ale "ER to abide either in 
dhe church yard, or church porch, during the time of di- 

7 vine 
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vine ſervice, or preaching; but ſhall cauſe them to come 
in, or to depart. Can. 19. 

They ſhall levy the forfeiture of 12d. a Sunday, on the 
goods of perſons not coming to church. 1 El. c. 2. 

They (or the conſtable) ſhall levy the penalty of 3s. 
4d. for uſing unlawful paſtimes on the Lord's day. 1 C. 
4. 1. 

They (or the conſtables or overſeers) ſhall levy the 


penalties for being preſent at unlawful conventicles. 


27 UE Ok 
They ſhall, on pain of 201. preſent at the ſeſſions once 
a year, the monthly abſence from church of all recuſants, 


and the names and ages of their children above nine years 


old, and the names of their ſervants. Aud if the party 


preſented ſhall be indicted and convicted, the KY cub 
wardens ſhall have a reward of 408. to be levied of the 
recuſant's goods, by warrant of che juſtices in en 


J. c. 4. 


They ſhall keep excommunicated perſons out of the 


church. Can. 85. 


They ſhall take care to have in the church a large 
bible, book of common prayer, book of homilies, a font 
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Levying 124. a 


Sunday for not 
coming to 
church. 

Sports on the 
Lord's day. 


Conventicles. 


Recuſants: 


Excommunicaſs 
perſons. 


Ornaments of 
the church. 


of ſtone, a decent communion table, with proper cover- 


ings, the ten commandments ſet up at the eaſt end, and 
other choſen ſentences upon the walls, a reading deſk, 


and pulpit, and cheſt for alms; all at the an of the 


pariſh. Can. 80, 81, 82, 82, 84. 
They ought to keep the keys of the belfry, and to take 
care that the bells be not rung without good cauſe, to be 
allowed by the miniſter and themſelves. Can. 88. 
They ſhall have a box, wherein to keep the regiſter, 
with three locks and keys, two keys to be kept by them, 
and one by the miniſter; and every Sunday they thall ſee 


Bells. 


Regiſter. 


that the miniſter enter therein all chriſtenings, weddings, 


and burials that have been the week before: and at the 


bottom of every page, they ſhall (with the miniſter) ſub- 
ſcribe their names. And they ſhall, within a month after 


March 25, yearly, tranſmit to the biſhop a copy thereof 


for the year before ſubſcribed as above. 


And ſuch regiſter, being carefully preſerved, is good : 


evidence; and the falſifying of it is puniſhable at the com- 


mon ſy Gih. 229. 


They ſhall at the charge of the pariſh, with the advice 
and direction of the miniſter, provide bread and wine 
againſt the communion, Car. 20, 


Communios. 


They 5 
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Incumbent. 


Charity briefs. 


Strange preach- 


ers. 


Burying in 


woollen 0 


| Perſons denied 
chriſtian burial. 


Fating fcſh on 
filh days, 


Gaming. 


| 8 


Suffering tip- 


ling. | 


Spirituous 


Iiquors. 


Corn. 


Butter and | 
cheeſe, 


Weights and 


meaſures. 


Hawkers and 
pedlars. 


| Greenwich 


lating to weights and mealures. 16 C. c. 19. 


Churchwardens. 


They (or the overſeers) ſhall levy the penalty of 5 l. for 
an incumbent not reading the common prayer once a 
month. 13 & 14 C. 2. c. 4. 

They ſhall collect moury: on charity briefs, on pain of 
20l. 4 An. c. 14. 

They ſhall not ſuffer any ſtrangers to preach, but ſuch 
as ſhall appear qualified on ſhewing their licence; and 
they ſhall ſee that ſuch preachers regiſter or ſubſcribe their 
names in a book to be kept for that purpoſe, with the day 


when they preached, and the biſhop's name who granted 
the licence. Car. 50, 52. 


They ſhall, on certificate from the miniſter, apply to 
the magiſtrates for conviction of offenders in not ne 
in woollen. 30 C. 2. c. 3. 

Perſons who murder themſclves, or die excommuni- 
cated, are denied chriſtian burial; and therefore the 
e e e are not to ſuffer "Has to be buried in the 
church or church yard, without ſpecial licence from the 


biſhop. Degge, 183. 


They ſhall” levy the penalties for eating fleſh on fi 


days. 5 El. c. 5. 


They ſhall receive the penalties for ſervants, 6 
apprentices, or journeymen . in publick houſes, 
30 G. 2. r. 24. 

They ſhall receive the penalties for tipling and drunken- 
nels. 4 G. c. 5. 21 C. 2. c. 7. 

They (or the conſtable) ſhall levy the penalty for 
ſuffering tipling. 1. J. c. 9. 


They ſhall receive the penalties for hawking ſpirituous | 


liquors. 9 G. 2. c. 23. 
They (or the overſeers) ſhall levy the penalty for ſelling 
corn by a wrong meaſure. 22 C. 2. c. 8. 

They (or the overſeers) ſhall receive the penalties re- 
lating to butter and cheeſe. 13 & 14 C. 2. c. 26. 

They (or the overſeers) ſhall. levy the penalties re- 


22 G, 2, 
g. 8. 


They ſhall carry hawkers and pedlars trading with- 


out licence, before a juſtice of the peace. 9 & 10 . | 
c. 27. 


They, together with the miniſter, are to Gen certifi- 
cates for the out-penſioners of Greenwich hoſpital, re- 


ſiding within their pariſh, with reſpect to the identity of 


their perſons, in order to the receiving of their penſions, 


3. 3. c. 16. 
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Churchwardens. 417 
They (or the overſeers) ſhall pay to the high conſtables County rate. 
the general county rate, out of their money collected for 


the poor. 12 C. 2. c. 29. 


They ſhall receive the penalty for ſervants careleſsly 2 
firing houſes 6 An. c. 31. 3 
They ſhall receive the penalties for TR hares in Tracing bares 


the ſnow (and other game penalties). 1 J. c. 27. 


They ſhall join with the conſtable and ſurveyor of the Surveyors of the 
highways in chuſing and returning new ſurveyors. 1 3 highways. 


G. 3. c. 78. 


V1. Of preſentments ; and therein concerning ft # 4: efmen 
br aſſiſtants. 


Churchwardens by their oath are to preſent or certify Oath to preſents 
to the biſhop, or his officer, all things preſentable by the 
eccleſiaſtical laws, which relate. to the church, miniſter, 
and pariſhioners, E | 

The articles delivered to them for their ae are Book of articles. 


for the moſt part founded on the book of canons made in 


the year 1603, and the rubricks of the common prayer. ER 
There are alſo ſeveral things which they are bound to Statute preſent- 


preſent by act of parliament ;. as tipling or ee te 


by the ſtatute of 4 J. c. 5. recuſants by 3 J. c. 4 . 
They may preſent as often as they pleaſc, but hall not When to pre · 
be obliged above once a year where it hath ſo been uſed, ſent. 
and not above twice any where; except it be at the 
biſhop's viſitation, Can. 116, 117. 
For the preſentments of any church or chapel for s one Fee for taking 


year, the regiſter ſhall have only 4d. Can. 116. in preſentments, 


The miniſter may preſent where the churchwardens mMiniger may 
negleck. Can. 113. But. ſuch preſentment ought to be freſent. 


upon oath. 2 Vent. 42. 


In larger pariſhes, there are officers called ſideſmen (an- Sideſmen. 
tiently ſynodſmen, otherwiſe called queſtmen) to aſſiſt the 
churchwardens in their inquiries and preſentment of of- 


| fenders: They ſhall be choſen yearly in Eafter week by 


the miniſter and pariſhioners, if they can agree if not, by 
the biſhop. Can. go. 


The ſideſman's oath, ſaid to have been 0 on by Sideſman's oath, 


the civilians and common lawyers, is this: 


You ſhall favear, that you will be afſiflant to the church 
wardens in the execution of their office, ſo far « as by Jaw 9 are 


bound : So help you God. Gibſ. 22 7 


Vol. I. „„ VII. Their 
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When to ac- 
Count. 


] 
How compelled 
to account. 


Power of the 


{piricual court. 


Accounting to a 


ſelect veltry. 


_ Vouchers, 


Allowance of 
the account. 


Account allow- 


ed, final. 


Churchwardens. 
N heir accounting. 


At the end of the year, or within a month after at 
molt, they ſhall before the miniſter and pariſhioners (at a 
veſtry) give up a juſt account of ſuch money as they have 
received, and alſo what they have particularly beſtowed in 
reparations, and otherwiſe, for the uſe of the church; and 
ſhall deliver up to the pariſhioners the money and pariſh 
goods in their hands, to be delivered over by them to the 
next churchwardens by bill indented. Can. 89. 

And if they refuſe, they may be preſented at the next 
viſitation by the new churchwardens; or any of the pariſh 
that are intereſted may by proceſs call them to account be- 
fore the ordinary; or the ſucceeding churchwardens may 
have a writ of account at common law. And if they 
have diſburſed more than they have received, the ſuc- 
ceeding churchwardens ſhall pay what is due to them, 
and account it among their ditburſements. 1 Roll“ 
Abr. 121. e 

In the caſe of Leman v. Goulty and another, H. 29 G. 3. 
it was determined, That although the ſpiritual court may 
compel the churchwardens to deliver in their accounts, 
they cannot decide on the propriety of the charges made 
therem: And when they had delivered in their accounts, 


they had done every thing which that court had a power 


of enforcing, and there was an end of their err 3 
was fundtus officio, and if they take any ſtep afterwards, 
is an exceſs of juriſdiction for which a prohibition will 0 
granted even after ſentence. Durnf. and Faſt, 3 . 3. 

If the cuſtom of the pariſh is, for a certain number of 
perſons to have the government thereof, and the account 
1s given up to them; the cuſtom is a good cuſtom, and the 
account given to them a good account, Gig. 242. 
Mr. Barloꝛu ſays, that for diſburſements of any ſum 
not above 4os. their own oath is held ſuilicient proof; 
but for all fums above, receipts mult be produced. Bart. 
105, But it may be more latlefactory if receipts be pro- 
duced for all. 

The allowance of the account may be by entring it in 
the church book of accounts, and having it ſigned by thoſe 
in the veſtry who allow the accounts. Part. 105. 

When they bare faichfully accounted, ang their ac- 
count is allowed by the minilter aidanajor part of the pa- 


riſhioners preſent, it ſhall not afterwards be in the power 


of any to make them e again; unleſs ſome fraud 


in their accounts is after wards diſcovered. Wood, b. I. 
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Churchwardens. 
. 7 G. 2. Wainright and Bag ſhaw. The churchwar- 
dens were Cited into the court of Litchfield to account. 


They pleaded, that they had accounted at the veſtry ac- 
cording to, law. Which plea was rejected; and there- 


to take the account, he can only give a judgment that 
they do account; and to what purpoſe ſhould they be ſent 
back, to thoſe who have taken their accounts already. 


Str. 974, 1133. | 
VIII. Their puniſhment on miſbebaviour. 


If the churchwardens waſte the goods of the church, 
the new churchwardens may call them to an account be- 
fore the biſhop, or bring their action at common law. 
Read. Ch. Service. ok a . 

And whereas many churchwardens and overſeers, and 
other perſons intruſted to receive collections for the poor, 
and other publick monies relating to the churches and 
pariſhes whereunto they belong, do often miſpend the 
ſame, to the prejudice of ſuch pariſhes, and of the poor 
and other inhabitants thereof; and the pariſhioners, who 
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any court at Weſtminſter, or at the aſſizes, for the reco- 


ſuch as receive alms, ſhall be taken and admitted. 3 V. 

c. 11, % ia. ES | 
But churchwardens are not anſwerable for indiſcretion, 

but for deceit only, if they lay out more money than is 

needful. Wood, 'b. 1. c. 7. | 1 | 

[N. B. For their puniſhment for diſobeying orders of 

juitices when acting as Overſcers of the Poor, or Pariſh O 


Title Poor. 
IX. Their indemnity on doing their duty. 2 
If any action be brought againſt any churchwardens, or 
perſons called ſworn men, executing the office of church- 
warden, for any thing done by virtue of their office, they 


may plead the general iſſue, and give the ſpecial matter in 
evidence and if a verdict is given for them, or the plain- 


double colts. 7 F. c. 5. 21 FJ. c. 12. 


Ee 2 5 | In 


very thereof, the evidence of the pariſhioners, other than 


ficers: See Penalty on Overſeers for neglect of their duty ; 


upon a prohibition was granted: for the ordinary is not 


Churchwardens 
committing 
waſte, 


Pariſhioners may 
be evidence 
againſt them. 


are the only perſons ſometimes who can make proof 
thereof, have not been allowed to be witneſſes againſt 
them: it is enacted, that in all actions to be brought in 


Not anſwerable 
for indilcretion q 


Double coſts. 


tiff ſhall be nonſuit, or diſcontinue, they ſhall have 


A ehnrrhwartene,” 


ND In Kerchival's caſe, M. 8 Car. An action was . 
| againſt the churchwardens for a preſentment upon com- 
mon fame of incontinency. Upon not guilty, it was 
found for the churchwardens, and moved that they might 
have double coſts: But it was reſolved, that this being 
merely eccleſiaſtical, it is not within this ſtatute; for that 
the ſtatute was never intended, but where they thall be 
yexed concerning temporal matters, which they ſhall do 
by virtue of their office, and not for preſentments con- 
cerning matters of fame. Cro. Car. 285, 286. 


Clergy. 
I. Clergy men. go 
II. Benefit of clergy. 


I. Clergymen. 5 


Liable to the pY the 43 El. c. 2, Clergymen are liable to the poor 
_ rates, for their glebe and tithe. 
hs And Mr. Hawhins ſays, clergymen are within the pur- 
| highways. view of the ſtatutes relating to the repair of highways, 
in reſpect of their ſpiritual poſſeſſions, as much as any 
other perſons whatſoever in reſpect of any other poſſeſ- 
fions; for the words are general, and there is no kind of 
intimation therein that any particular perſons ſhall be ex- 
N ban more than others. 1 Haw. 204. 


Aud ie other And it ſeems to be now generally ſettled, that clergy- 


public charges. men are liable to all publick charges impoſed by act of 
| parliament, where they are not ſpecially excepted. 
| Shall not fm. No clergyman ſhall take to farm any lands (except he 


have not ſufficient glebe for the expences of his houſhold); 


on pain of 101, a month, half to the king, and half to 

| 9 him that ſhall ſue. 21 E. 8. . 1 

e l not buy; No clergyman ſhall buy to ſell again any cattle, corn, 

20 ſell again, fiſh, wool, wood, victual, or any manner of merchandize; 
on pain of treble value, half to the king, and half to him 


that ſhall ſue: and the contract mall be void. 21 H. 8. 


Shall not have No clergyman mall keep any tanhouſe or any brewhouſe 
ktanhouſe or but for his own houſe; on pain of rol. a month, half to 
eee, the king, and half to him that ſhall ſue. 1d. | 


The 


Clergy. 
The ordinary may puniſh clergymen for incontinency, 
by committing them to ward or priſon by his diſcretion. 


1 . OR s 


A perſon laying violent hands on a clergyman, may be 
puniſhed in the eccleſiaſtical court. 13 Fd. 1, ft. 4. 
2 Inft. 492. 

Clergymen in holy orders may have the benefit of 
clergy a ſecond, or third time, or oftener. 2 H. H. 374, 
1 clerk in holy orders ſhall not be burned in the hand, 
but ſhall have the ſame privilege as if he had been burned 
in the hand; and therefore ſhall not be drawn in queſtion 
in the eccleſiaſtical court, to deprive him, or inflict any 
eccleſiaſtical cenſure upon him. 2 H. H. 389. 

To the intent that clergymen may the better diſcharge 


their duty in celebration of divine ſervice, and not be en- 
tangled with temporal buſineſs; if any of them be choſen 
to any temporal 3 he may have his writ to be diſ- 


charged. 1 Inſt. 9 
Eccleſiaſtical 24 FM have this privilege, that they 


ought not in perſon to ſerve in war. 2 1nft. 4. 


Keclefiaſtical perſons are not bound to appear at the. 
torn, or view of anne 52 H. 3. c. 10. 9 Ed. 2. 


e, 3, 2 „ . 


No clergy man ſhall be arreſted in any ot or chav. 
yard, whilſt he attends to divine ſervice, on pain of impri- 
ſonment of the offender, and ranſom at the king's will, 
and gree to the party arreſted. 50 Ed. 3. c. 5. 1 R. 2. 
„„ | 

But the arreſt notwithſtanding (if not on a Sunday) is 
good in law. Watſon, c. 34. P. 344 

The body of a clergyman may not be ien by force of 
any proceſs upon a ſtatute ſtaple, or ſtatute merchant. 
2 Inſt. 4. 

If an action of treſpaſs, debt, account, or aches action 
wherein proceſs of cabias lies, be brought againſt a clerk 
in holy orders, and the ſheriff return that he is a clergy- 
man beneficed, having no lay fee in which he may be 
ſummoned, in this caſe the plaintiff cannot have a capias 


to arreſt his body, but a writ to the biſhop to compel him 


to appear. 2 Inft. 4 Degge 157. 
It a perſon be bound in a recognizance in the chan- 


cery, or in any other court, and he pay not the ſum at 
the day; by the common law, if the perſon had nothin 


but eccleſiaſtical goods, the recognizee could not have 


2 levari facias to the ſheriff to levy the ſame of theſe 


E e 3 goods, 
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burnt in the 
hand. 
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in temporal 
offices. 


Shall not ſerve 
in war. 


Need not appear 
at the torn. 


Shall not be ar- 
reſted in the 
church. 


Shall not be 
taken on a ſta- 
tute ſtaple. 


Nor on a sapias. 


Sheriff hal 1 


levy on his 
ecclefiatical 
goods. 
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Shall not be 
amerced of his 
1yiritua] goods, 


Diſtreſs not to 
be made on his 
ſpiritual inheri- 
tance. 


Shall not pay 
toll of his ſpi- 
ritual goods. 


Obſervations 


Clergy, 


goods, but the writ ought to be directed to the bilhop to 
levy the ſame of his eccleſiaſtical goods. 2 Inſt. a. 

A clergyman ſhall be amerced only according to his 
lay tenement, and not after the quantity of his ſpiritual 


| benefice. Magna Chart, c. 14. Gib. 15. 


Diſtreſſes hail not be taken by ſheriffs, or other of the 
king's miniſters, in the inheritance of the church where- 


with it was anciently endowed; but otherwiſe if it is of 


late purchaſe. 9 Ed. 2. c. 9. 2 Lift. 4. Gibf. 18. 

A clergyman is not bound to pay tolls or other like 
cuſtoms, for his eccleſiaſtical goods; and if he be mo- 
leſted there fore, he may have a writ for his diſcharge. 
2 Inſt, 4. Gibſ. 21. 

And this not only for all the cons and' merchandizes 
of clergymen gotten upon their church livings, but alfo 
for all goods and merchandizes by them bought, to be 


ſpent upon their rectories and church livings. Degge 
153. 


L. Coke, in his readings « on the Magna Charta, ſays 
thus: „True it is, that eccleſiaſtical perſons have more 
« and greater liberties than other of the king's ſubjects, 
« wherein to ſet down all would take up a whole volume 
cc of itſelf, and to ſet down no example agreeth not with 


c the office of an expoſitor; therefore ſome few exam- 


< ples ſhall be expreſſed, and the ſtudious reader Jeſt to 
<« obſerve the reſt as he ſhall read them in our books, and 


tt other authorities of law.“ And the inſtances he gives, 


are chiefly thoſe which are mentioned above; nevertheleſs. 
I do not find any author fince his time, who hath ſaid 


what are thoſe other many great privileges of the clergy ; 


but the authors do generally adhere to theſe particular 
inſtances, probably as being ſupported by ſo great an au- 
thority: Other privileges have been aboliſhed ſince his 


time by acts of parliament, and the adjudications of the 
temporal courts; and others perhaps Joſt by diſuſe; and 


poſſibly ſome of the inſtances abovementioned would 
have been gone likewiſe, or not looked upon as of fo 


much authority, if N had not been vouched by lord 
Cole. 


II. Benefit 


Clergy. 


IT. Benefit of clergy. 


I. Original of the benefit of clergy. 

II. By what perſons it may be demanded. 
II. In what caſes it may be demanded. 
V. At what time it muſt be demanded. 

V. Effet of clergy allowed. 


7 Original of the benefit of clergy. 


A Neiently princes and ſtates, converted to Chriſtianity, 
in favour of the clergy, and for their encourage- 
ment in their offices and employments, and that they might 
not be ſo much intangled in ſuits, did grant to the clergy 
very bountiful privileges and exemptions; and particularly, 


an exemption of their perſons from criminal proceedings, 
in ſome capital caſes before ſecular judges; which was the 


true original of the benefit of clergy. 

The clergy increafing in wealth, power, honour, num- 
ber, and intereſt, afterwards ſet up for themſclvesz and 
that which they obtained by the favour of princes and 
ſtates at firſt, they now began to claim as their right, and 
a right of the higheſt nature, namely, by the law of God 


and by their canons and conſtitutions endeavoured, and 
in ſome places obtained, valt extenſions of theſe exemp- 
tions, both with regard to the perſons concerned, to wit, 
not only to perſons in holy. orders, but alſo to all that had 


any kind of ſubordinate miniſtration relative to the church; 
and likewiſe in reſpect of the cauſes, exempting as far as 
they could all cauſes of cleigymen, as well civil as crimi— 
nal, from the juriſdiction of the ſecular power, and wholl 

ſubordinating them immediately and only to the eccleſiaſti- 


cal juriſdiction, which they ſuppoſed to be lodged firit in 


the pope by divine right and inveſtiture from Chriſt, and 
from the pope ſhed abroad into all ſubordinate and eccle- 
ſiaſtical juriſdiction. 
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And by this means they endeavoured, and in ſome king= _ 
doms and for ſome ages obtained, that there was a double 


ſupreme power in every kingdom: : the one eccleſiaſtical, 
abſolute, and independent upon any but the pope, over 
eccleſiaſtical men and cauſes ; and the other ſecular, of 
the king, or civil magiſtrate. 

hut this claim of exemption, altho? it obtained much 
in this kingdom, yet grew ſo burdenſome, that it was 


| "= Eq dem 


4.24 


Who may. de- 
mand it. 


Others beſides 
clergymen. 


Women. 


Heret'cls, Jews, 
Turks, perions 


Excommunicate "Be 


Clergy. 


from time to time qualified and abridged by the civil 


power, ſometimes by acts of parliament taking it away in 


ſome caſes, ſometimes by the interpretation and conſtruc- 
tion of the judges, and ſometimes by the contrary uſage 
of the kingdom: for eccleſiaſtical canons never bound in 
England farther than they were received, and ſo had not 
their authority from their own ſtrength and obligation, 
but from the uſages and cuſtoms of the kingdom that 
admitted them, and only ſo far forth as they were ſo ad- 
mitted. 

And therefore if they were indicted i in caſes criminal, 
but not capital, nor wherein they were to loſe life or limb, 
there the privilege of clergy was not allowed; and there- 
fore not in indictments of treſpaſs or petit larceny. 

Alſo it was not allowed them in high treaſon. 

But at the common law, in all caſes of ſelony or petit 
treaſon, clergy was allowable, excepting two, lying in 


wait, and burning of houſes (which were looked upon as 
hoſtile acts, and the authors of them therefore not entitled 
to the common privileges of ſubjects). 2 H. H. 323—= 


330. 
. By what perſons il may be demanded. 


'By a favourable interpretation of the ſtatutes relating 


to the benefit of clergy, not only thoſe actually admitted 


into ſome inferior order of the clergy, but alſo thoſe who 


were never qualified to be admitted into orders (which was 


formerly tried by putting them to read a verſe) have been 
taken to have a right to this 3 as much as perſons 
in holy orders. 2 Haw. 338 

But by the common law a woman could not have the 
benefit of clergy: but now by the ſtatute of 3 W. c. 9. 
a woman convicted or outlawed for any felony for which 
a man might have his clergy, ſhall, upon praying the be- 


_nefit of that ſtatute, be ſubject only to ſuch puniſhment as 


2 man would be in the like caſe. 


L. Hale ſays, a perſon convicted of hereſy, a Jew, or a 
Turk, ſhall not have their clergy ; but a perſon excom- 


municate ſhall have his clergy. 2 H. H. 373. 
But by the 5 An. c. 6. which aboliſhed the ceremony 


of reading, the wall of partition (as Sir Michael Fyſter ex- 


preſſes it) between ſubject and ſubject under one and the 


ſame degree of guilt, is taken away; ; which meaſure en- 


titled to the indulgence of the law, in common with the 
55 of their fellow ſubjets, all thoſe who were before ſup- 


poſed 
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_ Clergy. 


poſed to be under a legal incapacity for orders, as Jews, and 


ſome others were, and likewiſe thoſe who in preſumption 


of law were not qualified in point of learning, of which 
reading a ſcrap of Latin (viz. miſerere mei Deus) which 
they called the neck verſe, was commonly made the teſt. 
And from this period, the meaſure of puniſhmenr hath 
been governed by the degrees of real guilt, and not by the 
function or abilities of the offender. Fo. 3035, 6. 


But Mr. ]. Blackflone in his Commentaries obſerves, 
that it hath been ſaid, that Jews, and other infidels and 


hereticks; were not capable of the benefit of clergy till 


after the 5 Ann. c. 6. as being under a legal incapacity | 


for orders. But he queſtions whether this was ever ruled. 
for law, ſince the re- introduction of the Jews into Eng- 


land, in the time of Oliver Cromæuell. For, if that were 


the caſe, the Jews are ſtill in the ſame predicament, which 
every day's experience will contradict: the ſtatute of Ann. 
having certainly made no alteration in this reſpect; it 
only diſpenſing with the neceſſity of reading in thoſe 
perſons, who, in caſe they could read, were before the act 
entitled to the benefit of their clergy. 4 V. 373. 
By the 4 H. 7. c. 13. Every perſon (not being within 


orders) who hath once been admitted to his clergy, ſhall 


not be admitted to the ſame a ſecond time. | 
And it he is convicted of murder, he ſhall be marke 


(unleſs he is a peer, 2 H. H. 376.) with an M, on the 


brawn of the left thumb; and if for any other felony, 
l, 
But he ſhall not be ouſted of his clergy, by the bare 
mark in his hand, or by a parol averment, without the re- 
cord teſtifying it, or a tranſcript thereof (according to the 
following ſtatutes). 2 H. H. 273. 1 : 
And therefore the burning in the hand ſeemeth now to 
be of little uſe, and (as Sir Michael Foſter obſerves) can 
ſcarcely be called even to much as a ſlight puniſhment z but 
rather a piece of abſurd pageantry, tending neither to the 


Burning in the 
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Perſons having 
had clergy once. 


hand. : 


Burning not a 
concluſive proof 
of the convic- 
tion. 


reformation of the offender, nor for example to others; 
to wit, burning the offender in the hand with an iron 


ſcarcely heated. Fo. 372. . 5 
By 34 & 35 H. 8. c. 14. The clerk of the crown, 
or of the peace, or of the aſſize, ſhall certify a tranſcript 
briefly of the tenor of the indictment; outlawry, or con- 
viction, and attainder, into the king's bench in 40 days: 
And the clerk of the crown, when the judges of aſſize, 
or juſtices of the peace write to him for the names of 


ſuch 


Conviction how 
to be certified. 
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How it may be 
otherwiſe cer- 
tified, 


Clergy, 


ſuch perſons, ſhall certify: the ſame with the cauſes of the 
conviction or attainder. 

Another method is given by the 3 W. c. 9. which 
enacts, that the clerk of the crown, clerk of the peace, 
or clerk of the aſſize, where a perſon admitted to clergy ſhall 
be convicted, ſhall at the requeſt of the proſecutor, or any 
other on the king's behalf, certify a tranſcript briefly and 
in few words containing the effect and tenor of the in- 
dictment and conviction, of bis having the benefit of 
clergy, and the addition of the party, and the certainty of 


the felony and conviction, to the judges where ſuch per- 


How tried whe- 
ther he is tne 
fame perton, 


Formerly l- 
lowed in all 
felonies, 


But not in trea- 
Jon or petit 
laiceny. 


Clergy taken 
away by ſta- 
rutes, 


Allowel in new 
felonies, unlefs 
expielisly taken 
Way. 


caſes, clergy is allowable. 


Therefore where 
clergy is exclud- 
ed, the indict- 
ment mutt bring 
the offence with - 
in the ilatute, 


in all circumſtances, and to all intents. 


ion {hall be indicted for any ſubſequent offence, /. 7. 
Alſo it ſeems, that if the party deny that he is the ſame 


perſon, iſſue mult be joined upon it, and it mult be found 
upon trial that he is the ſame perſon, before he can be 


ouſted of clergy. Fee” H. 373. 


III. I what caſes it may be demanded. | 
By the 25 Ed. 3. fl. 3. c. 4. All manner of clerks; who 


ſhall be ics before the ſecular judges, for any trea- 
ſons or felonies, touching other perſons than the king 
himſelf, ſhall have the privilege of the holy church. 
Clergy was never allowed in this nation in caſes of high 
treaſon, nor is it allowed on indictments of petit larceny 
or treſpaſs ; but by the above recited act, clergy was al- 
lowed in all treaſons and felonies, except treaſon againſt 
the king: So that aſter this ſtatute the benefit of clergy 


might be pleaded and allowed in all other treaſons and 


felonies. Hales Fl. 230. 2 H. H. 326; 


Conſequently, wherever clergy is not allowable in any 


other caſes, it is taken away by ſome ſubſequent act of 


parliament. Hales Pl. 230. 

Conſequently, where a new felony is made by an act 
of parliament, clergy is to be allowed, unleſs Ns 
taken away by ſuch ſtatute, Id. 

And if it maketh a new felony, and; takes away clergy 
not generally, but in ſuch or ſuch caſes, regularly 1 in other 
2 H. H. 335. 

But if the ſtatute enacts generally, that it ſhall 5 ſe- 
lony without benefit of clergy, or that he ſhall ſuffer as in 
caſe of felony without benefit of clergy, this excludes it 
1d. 

It follows further from what hath been ſaid, that in all 
caſes where an ac of parliament ouſteth clergy, in caſe of 
any we the indictment muſt — bring the panty 

Within 


Clergy. 


within the caſe of the ſtatute : otherwiſe, altho' poſſibly 
the fact itſelf be within the ſtatute, and it may ſo appear 
upon the evidence, yet if it be not ſo alledged in the in- 
dictment, the party, tho' convict, ſhall have his clergy. 
% H. H. 330» "PHO | 

But altho' the caſe be ſo laid in the indictment, that it 
comes within the ſtatute, to exempt the priſoner from 
clergy, vet if upon the evidence it fall out, that tho' it be 
a felony, yet it is not ſo qualified as laid in the indictment, 
the jury ought to find him guilty of the felony ſimply, but 
not as to the matter laid in the indictment, and thereupon 
the priſoner ſhall be admitted to his clergy ; and this 1s 
commonly done. 2 H. H. 366, 

But if the offence was capital at the common law, 
and a ſtatute only excludes it from clergy ; the indictment, 


in ſuch caſe, need not conclude againft the form of the ſta- 


zute, becauſe the ſtatute doth not alter the nature of the 
offence, but leaves it to its proper judgment, and only 
takes away a perſonal privilege of exemption from ſuch 
judgment. 2 Haw. 342. CERT 1 85 

Furthermore, from what hath been obſerved above, it 
follows, that where an act taketh away clergy from the 
principal, and ſaith nothing of the acceſſary ; the acceſ- 


ſaries, as well before as after, ſhall have their clergy. 


11 Co. 37. Faſt. 35 5. 


IV. At what time it muſt be demanded. 


By the ancient common law, the benefit of clergy was 
demanded as ſoon as the priſoner was brought to the bar, 


before any indictment or other proceeding againſt him; 


but this was found a great inconvenience to the priſoner, 


_ becauſe poſſibly he might have been acquitted of the fe- 


lony; or if not, yet in caſe of inqueſt of office, he 
loſt his challenges to ſuch inqueſt, and yet upon ſuch 
inqueſt found, he forfeited his goods, and the profits of his 
lands; and therefore Pri/ot Ch. J. with the advice of the 
other judges, in the reign of H. 6. for the ſafety of the 


innocent, would not allow the priſoner the benefit of 


To he Jenianded 
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Indictment on 2 
ſtatute which 
ouſteth of clergy _ 
an offence which 
was felony at 
common law. 


Acceſſary - 


after convictions 


clergy before he had pleaded to the felony, and (having 


the benefit of his challenges and other advantages) had 


been convicted thereof: which courſe hath been generally 
obſerved ever ſince. 2 Inf. 164. 2 H. H. 378. 

And this benefit of clergy may be allowed by the 
court in diſcretion, tho' the party challenge it not. Hale's 


V. Efea 


May be allowed 
tho” not de- 
manded, 
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Perſons having 
their clergy may 
be continued in 


_ aol, 


May be tranf- 
ported. 


May be fined or 
whipped. 


Clergy, © 
V. Effect of clergy allowed. 


Perſons admitted to their clergy, may be continued 
in priſon as a further puniſhment, not exceeding one year. 


18 El. c. 7. | 
And by 4 G. c. 11. Perſons convicted of offences within 


benefit of clergy (except receivers and buyers of ſtolen 
goods) may, inſtead of being whipped and burnt in the 
hand, be tranſported for ſeven years. 

And by the 19 G. 3. c. 74. When any perſon ſhall be 
convicted of any felony within the benefit of clergy, for 


Which he ſhall be liable to be burned in the hand, the 


Spall forfeit 
their goods. 


But not lands. 


Ciedit reſtored. 


AH jonable to 


ö Call him feions 


other conſequences of i it are diſcharged, 2 Haw. 365. 


court may, if they think fit, inſtead thereof, impoſe upon 
the offender a moderate pecuniary fine; or otherwiſe, 


inſtead of ſuch burning, in any of the caſes aforeſaid 


except manſlaughter, may order the offender to be once 


or oftener, but not more than thrice, either publickly or 


privately whipped, ſuch private whipping to be in the 
preſence of not leſs than two perſons, beſides the offender 


and the officer who inflicts the ſame; and in caſe of female 


offenders, in the preſence of females only. / 3. 
Provided, that this ſhall not extend to deprive the court 
of the power now veſted in them, of detaining ſuch 


_ offender in priſon tor any time not exceeding one year, 
or of committing him to the houſe of correction or other 


publick workhouſe, to be kept to hard labour for any 
time not leſs than fix months, nor exceeding two years: 
but ſuch perſon, aſter ſuch burning, or after ſuch whipping 
or fine, may be ſo detained or committed, and with ſuch 
accumulated puniſhment, in caſe of eſcape from ſuch houſe 


of correction or workhouſe, as if this act had not been 


made. /. 4. 

A perſon admitted to his clergy forfets: all his 
goods that he hath at the time of the conviction, 2 H. 
H. 388. 


But preſently upon his . in the hand, he ought | 


to be reſtored to the poſſeſſion of his lands, and from 


thenceforth to enjoy the profits thereof. Id. 


Alſo it reſtores him to his credit; and conſequently 
enables him to be a good witneſs. 2 Hau. 364. 

And it is holden that after a man is admitted to his 
clergy, it is actionable to call him felon ; becauſe his 
offence being pardoned by the ſtatute, all the infamy and 
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Clerk of the Peace, 

THE cuſtos rotulorum ſhall appoint an able and ſufficient 
perſon, reſiding in the county or diviſion, to execute 

the office of clerk of the peace, by himſelf or his ſufficient 


deputy (to be allowed of by the ſaid cues rotulorum, 
37 H. 8. c. 1.); and to take and receive the fees, 


profits, and perquiſites thereof, for ſo long time only as 


ſuch clerk of the peace ſhall wal demean himtelf in his 
{ad olkee: 1-5: 2145 

But the cuftos rotulorum Sat not ſell the place of 
clerk of the peace, or take any bond or other aſſurance to 
receive any reward, fee, or profit, directly or indirectly, to 
him or to any other perſon for ſuch appointment; on pain 
that ſuch cu/tos rotulorum ſelling, and ſuch clerk of the 
peace buying, ſhall be diſabled to hold their reſpeCtive 
places, and ſhall each forfeit double value of the thing 
given, to him who ſhall ſue. 1 V. c. 21. / 8. 

And every clerk of the peace, before he enters upon 
the execution of his office, {hall in 1 5 ſeſſions take the 
oath following: | 


” A. B. do fwcar, that I have not, nor will pay any 2 or 

ſums of money, or other reward. whatſoever, nor given 
any bond or other aſſurance to pay any money, fee, or profit, 
directly or indirectih, to any perſon or perſons whomſoever, for 
uch nomination and appointment: 1 help me God, 1 W. 
c. 21. ſ. 9. 


He ſhall moreover who the oaths of allegiance: ſupre- 
macy, and abjuration, and perform the other requiſites, 
as other perſons who qualify for offices. 

No clerk of the peace, or his deputy, ſhall act as ſoli- 
citor, attorney, or agent, or ſue out any.proceſs at any 


general or quarter ſeſſions, where he ſhall execute the 
office of clerk of the peace or deputy z on pain of 5ol., to 


him who ſhall ſue in twelve mond, with treble coſts. 
22 C. 2. c. 46. . 14. 
The clerk of the peace ſhall certify into the king's 


bench, the names of ſuch as be outlawed, attainted, or 


convicted of felony. 34 © 35H. 8. r. 14. 


He ſhall deliver to the ſheriff, within twenty days after 


Sept. 29, yearly, a perfect eſtreat or ſchedule of all fines 


and other forfeitures in ſeſſions. 22 & 23 „ 


» 


And ſhall alſo yearly, on or before the ſecond Monday 


after the morrow of All Souls, deliver into the court of 
| 9 erchequer 


Not to act as 
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Who ſhall ap- 
point. 


Office not to be 
ſold. 


Oath. 


4 


ſolicitor. 


Shall certify 
outlawries. 


Shall Jliver - 
eſtreats to the 9 
meriff. | 


Shall deliver 
eſtreats into the 
exchequer. 
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Upon oath, 


Penalty of con- 
cealing ſines. 


Fees # 


Frfeitures, which were ſet, loft, impoſed, 
right and due courſe of ſaw ought to be eflredied' in the court of 


againſt any to find ſurety of the peace 2s. 


Clerk of the weace. 


EY EE a perfect duplicate, certificate, and eſlreat of 
all ſuch eſtreats and ſchedules delivered to the ſheriffs ; 
on pain of 501., half to the king, and half to him thar 
ſhall ſue. 22 & 23 C. 2. c. 22. /. 8. And moreover he 


may be amerced for the ſame by the barons of the Ex- 


cheguer, 3 G. e.. 

And he ſhall, upon dentery of the ſaid eſtreats i into the 
court of exchequer, take the following oath, to be admi- 
niſtered by one of the barons: 


and that all fines, iſſues, amerciaments, recognmzances, and 


or forfeited, and 11 


exchequer, are, to the beſt of your knowledge and underſtanding, 
therein contained; and that in the fame eftreats are alſo 


contained and expreſſed, all ſuch fines as have been paid into 


the court, from which the ſaid eflreats are made, without any 


avilful or ; Fraudulent diſcharge, omi 017 ton, m 


miſnomer, or defect 
whatſoever. 4 & 5 W. c. 24. ſ. 5. | 


And if he ſhall ſpare, take off, diſcharge, or conceal 


any ſuch fine or forfeiture, unleſs it be by rule of court, 


he {hall forfeit treble value, half to the king, and hulf ro 
him that ſhall ſue ; ; and ſhall alſo forfeit his office, and be 


1ncapable to be employed in any office where the revenue 
1s concerned, 


22.& 23 Cor. 2c 2335706 

The clerk of the peace is not bound to enter judgment, 
or the like, at the ſuit of any, without having the fee due 
for the lame; but if the court order any thing without 
{uit of another, to wit, ex efficio, there he ought to enter 


the fame without having any fee for the entering thereof. 


Crom. 159. 


Alſo Mr. Crompten "og, he {hall Iv for every recog- 


nizance of the peace taken in court 28., and for every 
releaſe of the peace there 28., and for proceſs awarded 
Crom. 160. 
And by 10 & 11 V. c. 23. he thall have only 28. for 
drawing an indictment of felony z and if it is defective he 
ſhall draw a new one gratis, on pun of 51. with full 
coſts to him that ſhall ſue. /. 7, 8. | 


His fees alſo in divers other caſes are corchilly limited 


by act of parliament: and it ſeemeth to be one of the 
deſiderata in the juſtices law, that the clerk of the peace's 


fecs are not aſcertained in all inſtances, even' as thoſe of 


the other clerks to jultiers of the peace by the ſtatute of 


F- U ſhall ſwear, That theſe eftreats, now by you deli- 


vered, are truly and carefully made up and examined, 


Clerk of the Peate. 


the 26 G. 2. c. 14. And withal it might be requiſite to 
inſert in the table to be agreed on for that purpoſe, by 
whom the ſame ſhall be paid in the ſeveral inſtances 
reſpectively, and what ſhall be the courſe of recovering 
the ſame on non-payment. 

If any clerk of the peace ſhall miſdemean himſelf in 
the execution of his office, and thereupon a complaint and 
charge in writing of ſuch miſdemeanor ſhall be exhibited 


May be dif- 
placed for mii- 
behaviour. 


againſt him, to the juſtices in ſeſſions, the ſaid juſtices | 


may, on examination and due proof thereof openly in the 


ſaid ſeſſions, ſuſpend or diſcharge him from the ſaid office; 
and in ſuch caſe, the cfos rotulorum ſhall appoint another 
able and ſuſfhcient perſon, reſiding in the ſaid county or 
diviſion, to be clerk of the peace. And in cafe of refuſal 
or negle& to make ſuch appointment, before the next 
general quarter ſeſſions, the juſtices in ſeſſions may appoint 
one. 1-6 „ . | 

His duty in other matters is interſperſed where it falls 
in amongſt the other titles of this book. 


Appointment of a clerk of the peace; on the 


37 H. 8. c. 1. and 1. c. 21. 


L Oraſmuch as the office of clerk of the peace for the county 
0 us now void by the death of — gentle- 


man, late clerk of the peace for the ſaid county ; Know all men 


by theſe preſents, that J — cuſtos rotulorum of the county 
aforeſaid, do hereby nominate, elect, appoint, and aſſign C. P. 
gentleman, an able and ſufficient perſon, inſtructed and learned 


in the laws of England, and reſiding in the ſaid county, to be 


clerk of the peace for the ſuid county ; to hold, execute, and 
enjoy the office of clerk of the peace for the county aforeſaid by 
himfelf or his ſufficient deputy; and to take and receive the 
fees, profits, and perguiſites theresf, fo long as he ſhall well, 
juſtly, and honeflly demean himſelf in his ſaid office. In awitnefs 
wwhereef I the ſaid ——— have hereunto ſet my hand and ſeal, 
;. - day of — in the year = : 


* 8 phat | 


Clipping Money. See Coin. 
Clockmaking. See Servants, 
Cloth and Clothier. See Woollen Manufadire, 
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To be under FO 
management. of 
the commiſſion- 
ers of the win- 
dow duties, and 
to be recovered 
as thoſe duties: 


Coathes and carts uſed for 
pleaſure, 


J. Duty on coaches and like carriages. 
II. Duty on carriages commonly called taxed carts, 


I. Duty on coaches and like Carriages. 2 


* 25 G. 3. . 4). The commiſſioners for the duties 
on houſes and windows, ſhall be commiſhoners for 
the duties on coaches, carriages, and horſes: And the 
duties thereupon are to be aſſeſſed, collected, received, 
and paid by ſuch perſons, and in like form and manner, 
and with ſuch allowances, and under ſuch penalties, for- 


feitures and diſabilities, and according to ſuch rules and 


Former duties 
repealed, 


directions, as are appointed for raiſing the duties on 


houſes and windows; and all powers and authorities, 
clauſes and things, now in force relating thereto, ſhall be 
in full force in the execution of this act, unleſs altered 


weren JoJo 11. 


And by 38 G. 3. c. 41. from 5th April 1798, all the 
duties on carriages, and the additional duties on the 
amount thereof are repealed, and in lieu thereof there 


ſhall be aſſeſſed and paid for every coach, berlin, landau, 


"nn Duty on four 
wheeied Cars 
riages. 


Carriages with 
1 leſs than four 
[ll wheels, 


Subject alſo to the exemptions in any act in 


chariot, calaſh, chaiſe marine, chaiſe with 4 wheels, or 
caravan with 4 wheels, or any number thereof, or by 
whatſoever name the ſame may be called or knows, kept 
by any perſon for his own uſe, or to let out to hire (ex- 
cept as hereinafter mentioned ; and to be ſubject to all the 
exemptions contained! in any act in Fore). Je 1. ſh. B. 


Total. 

For 1 ſuch carriage with 4 . 8. d. E . d. 
wheels aud no more = „ To 
2 ditto — 10 4 0 foreach 20 8 5 

3 dite — ti, 1 M 12 0 
4 ditto - e 5-720. 

75 ate: 21-14 0 © am 5 15.0 

6 ditto L112 © dito 6 12 0 

7 ditto _ 11 13 © ditto 81 14 6 

8 ditto and upwards 1114 © ditto 93 12 © 


And for every calaſh, chaiſe, or chair with - 
leſs than 4 wheels, or by whatever name called 
or known, kept by any perſon for his own uſe, 
or to let out to hire, ſhall be paid = 


force. . 


,» 


. - 


C 5 - 


Coaches and carts, &c. 
"And for every carriage with 4 wheels let to 

hire for travelling poſt for a day, or any leſs 

time, or by the mile, or from ſtage to ſtage, by 

any poſtmaſter, innkeeper, or other perfon lies 

cenſed to ler poſt-horſes by the commiſſioners 

of ſtamps, and whereon the name and place of 

abode of ſuch perſon ſhall be marked. And 

alſo for every coach or diligence with 4, wheels 

employed as a publick ſtage coach for convey- 


ing paſſengers for hire to and from place to 1. s. d. 

place, and duly entered as ſuch, ſhall be paid 8 8 © 
And for every ſuch carriage with %% than 

4 wheels _ = FFC 40: 


Upon ſeveral appeals, the commiſſioners were of opi- 


nion, where an innkeeper, who keeps ſeveral 4 wheel 


_ carriages, and enters the ſame, but keeps one in addition, 
for no other purpoſe than to be made uſe of when any 
of thoſe carriages for which the duty is paid were out of 


repair, and was never made uſe of on any other occaſion, 


travelling poſt, 


ſtage coaches, 
 &c 


4133 
Carriages let for N 
and publick 


that ſuch additional carriages were not liable to pay the 


duly; but the judges were of opinion their determination 
was wrong, 22d May 1794. WE 


And if the perſon to whom any ſuch carriage ſhall be- 


long, ſhall not have entered the fame as directed by the 


ſaid act of 25 G. 3. he ſhall forfeit 71. for every ſuch 
carriage ſo uſed, over and above all expences in proſe- 
cuting for the ſame; to be recovered before one juſtice; 
on confeſſion, or oath of one witneſs, by diſtreſs, half to 
the informer, and half to be paid to the collector of ſuch 


place, to be added to the aſſeſſment thereof. 29 G. 3. 


c. 49. / 19. 1 


Penalty... | 1 


[N. B. The commiſſioners, aſſeſſors, collectors, ſur- - 


veyors, and inſpectors, being to proceed in other matters 
in raiſing and levying the duties on carriages in the ſame 
manner as the duties on horſes; and all penalties, fines, 


and forfeitures, being to be recovered in like form and 


manner as is there directed, it is thought unneceſſary to 


repeat the ſame again here, being ſet forth at large under 


title Horleg.] » 


II. Duty on carriages commonly called taxed carts, 
By 38 G. 3. 6 41. the duty impoſed on carriages com- 
monly called Taxed Carts is repealed; and by 38 G. 3. 
c. 93. the following duty is granted in lieu thereof, viz. 
Vol. I. | F f . e 


Former duty 


repealed. 
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New duty. | 


Coaches and carts 


For every carriage with 1% than 4 wheels to be drawn 


by one horſe, which ſhall be built and conſtructed wholly 


of wood and iron, without any covering other than a tilted 
covering, and without any lining or ſprings, or ornament 


whatever, other than paint-of a dark colour for the pre- 


ſervation of the wood or iron only, and which ſhall have 
the words A TAxRD Cart, and alſo the owner's name 


and place of abode thereon, and the price of which (re- 


To be raiſed as 
the duty on 
coaches, &c. 


Perſons keeping : 


a four wheeled 
carriage, or two 
ſervants liable to 
duty, to pay for 
ſuch, taxed 

cart the full 
duty. 


Perſons occupy- 
ing farms or 
carrying on 
trades, and living 
ſolely thereby. 


Ecclefiaſtical 
perſons under 
10 l. a year. 


pairs excepted) ſhall not have exceeded, or the value 
whereof ſhall not at any time exceed 12 l., ſhall be paid 
the annual ſum of 11. 4s. 1. 5 

Which duty ſhall begraiſed, levied, collected, and paid 
under the like rules, directions, and proviſions, as the 
aforeſaid duties on coaches, & . IlITTI[I. 
Provided, that nothing herein ſhall authoriſe any per- 
fon to ſet up or keep any carriage as a taxed cart, on pay- 
ment of the aforeſaid duty, who ſhall be liable to be 
aſſeſſed to the duties on carriages with 4 wheels; or for 
two male ſervants; but every ſuch perſon ſhall be charged 


for ſuch carriage at the rate preſcribed for carriages with 


leſs than 4 wheels. J 2. EE . | 

Provided always, that no perſon occupying a farm, and 
making a livelihood ſolely thereby, or carrying on a trade, 
and making a livelihood folely thereby, or by ſuch occu- 
pation and trade jointly ; nor any eccleſiaſtical perſon not 
poſſeſſed of an annual income of 100 l. or upwards, whe- 


ther ariſing from eccleſiaſtical preferment or otherwiſe, 


keeping ſuch carriage ſubject to the duty aforeſaid, ſhall 


be charged for the horſe uſed for drawing the ſame at a 


higher rate than horſes not kept for the purpoſe of riding; 


Carriages to be 
marked, | 


provided that ſuch horſe ſhall not be at any time uſed for 


the purpoſe of riding, or drawing any coach or other ſuch 
carriage. /. 3. „„ TEE 
And every perſon rated for any ſuch carriage, ſhall mark 


or paint on a black ground in white letters, or on a white 


ground in black letters, on the outſide of the back pannel, 
or back part. of ſuch carriage; or if conſtructed without 
a back pannel, or any back part on which letters may be 
marked or painted, then on the ſide, or on ſome conſpicu- 
ous part on the outſide thereof, his chriſtian and ſurname, 


and the place of his abode, and the words A Taxep Cart 


in roman letters, and in words at full length, each letter 
being at leaſt one inch in length, and of a breadth in pro- 


portion, and ſhall upon demand produce ſuch carriage fo 
marked or painted to the affeſſor, ſurveyor, or inſpector 


at a meeting of the commiſſioners, to be examined by them 
| 9 [oe | | reſpecting 


1 
8 


certify the ſame in writing under his hand to two com- 


uſed for pleaſure. 435 
reſpecting the particulars abovementioned; and if any If not properly 


Bn 3 . marked and con- 
perſon ſhall have or keep any ſuch carriage for which, or {0.4000 


for any ſubſequent aqdition (repairs excepted), ſhall have charged as car- _ 


been charged above 121. (the proof of which ſhall lie on * two 
the owner); or if the value thereof ſhall appear to the ſaid e. 
commiſſioners to exceed 121., or if built or conſtructed 


in any reſpect contrary to the proviſions of this act; or ſhall ; 


not be ſo marked as aforeſaid; or if ſuch perſon ſhall 
neglect or refuſe to produce ſuch carriage for examin- 
ation; he ſhall be liable to be charged at the rate pre- 
ſcribed by the above act for carriages with leſs than 4 
wheels; and ſuch ſurveyor, upon notice thereof, ſhall 


miſſioners, in order to have ſuch carriage charged at the 
rate directed by the ſaid act, in the aſſeſſment made for 
that year, who ſhall cauſe the aſſeſſment to be rectified, 


and the duty levied accordingly. J. 4. 


Provided always, that no cart kept truly and without Carriages uſed 


fraud to be uſed wholly in the affairs of huſbandry, or i huſbandry or 


trade, by reaſon of the owner or his ſervant riding thereon empted. 
when laden, or when returning from, or going to any | 


lace where any load ſhall have been carried or brought 
in the courſe of huſbandry or trade; or for conteping the 
owner or his family to or from divine ſervice on Sundays; 
or for carrying perſons to or from any election of mem- 
bers of parliament, in caſe ſuch carriage ſhall not have 
been uſed for any other purpoſe of riding, ſhall be ſubject 


to the duty. /, 5. 


But every carriage with leſs than 4 wheels, of whatever Carriages let out 
conſtruction made, which ſhall be let out to hire, ſhall be for hire. 
ſubſect to the duty impoſed on ſuch carriages by 38 GC. 3. 
„ % TT 4 

IN. B. By 38 G. 3. c. 41. ſeveral proviſions are made 
reſpecting notices to be given by perſons keeping carriages 


liable to duty, to the commiſſioners of taxes, or perſons 


appointed by them ; which being the ſame as for the 


duties on horſes, &c. it is thought unneceſſary to repeat 
the ſame here, being ſet forth at large under title 
 Yorles;] „„ 


Coachs. Duty on new carriages. See Extiſe. 


_ Coacu-Makers. See Exrile, 

Coacnes employed as publick ſtage coaches. Sec 

| 5 title Poſf, e 
WE 9 


#4 


| 


1 
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Penalties on de- 
facing marks on 
keels, boats, 
waggons, &c. 
carrying coals, 


Coals, | 


BY the 30 C. 2. . 1. c. 8. and 6 7 V. c. 10. and 


11 G. 2. c. 15. for the admeaſurement of keels, 
boats, waggons, wains, carts, and other carriages, uſed 
for the carrying of coals in the ports of Neucaſſle, Sun- 


derland, and the other members of the port of Neæucaſlle; 


and by the 15 G. 3. c. 27. for extending the like regu- 
lations to the other ports of this kingdom: if, after the 
admeaſurement thereof by the commiſſioners appointed for 


that purpoſe, the marks ſhall be removed or altered ; 


every perſon who had a hand in or was privy to the doing 
thereof, ſhall, on conviction upon the oath: of one wit- 


neſs before one juſtice, forfeit 101. by diſtreſs, half to the 


been duly admeaſured and marked as aforeſaid, and ſuch 


king and half to the diſcoverer; and for want of diſtreſs, 


| hall be committed to the common gaol for three 
months. | „„ ; 9 5 


And by 31 G. 3. c. 36. All ſuch keels, boats, wains, 
carts, and other carriages uſed as aforeſaid, which have 


marks afterwards on repairing thereof or otherwiſe have 
been removed or altered, it is enacted, that the ſame 


mall be re-admeaſured and marked in manner aforeſaid 


before they are again uſed, on forfeiture thereof, together 


Fhree-juſtices 
may ſet the retail 
price of coals. 


with the coals laden thereon. /. 1. f 5 
And if any perſon ſhall wilfully or deſignedly remove, 


deface, or deſtroy any ſuch mark, he fhall, on conviction, 


before one juſtice, on the oath of one witneſs, forfeit and 

ay not exceeding 5 1. nor leſs than 40 8.; and in default 
thereof, ſhall be committed by ſuch juſtice to the houſe of 
correction neareſt to the place where the offence was com- 


mitted, for any time not exceeding one month, nor leſs 


than ſeven days. 7 4. "ge 
And by 17 G. 2. c. 35. three juſtices (1 Q.) may ſet 
the prices of coals called ſea coals, brought by ſea into any 


river, creek, or port, and ſold by retail, after landing in 


any place to which the 16 C17 C. 2. reſpecting the 
prices of coals brought into the river Thames doth not ex- 


tend, as they ſhall judge reaſonable; allowing a competent 
profit to the retailer, beyond the price paid by him to the 


importer, and the ordinary charges ; and if any ingrofler 


or retailer of ſuch coals ſhall refuſe to ſell as aforeſaid, 


then the ſaid juſtices ſhall appoint ſuch perſons as they 
mall think fit to enter into any place where ſuch coals are 
ſtored up, and in caſe of refuſal, taking a conſtable, to 
force entrance, and the ſaid coals to ſell at ſuch rates, 


rendering. 
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rendering to the owner the money for which they were þ 
ſold, neceſſary charges being deducted. And if any action "a 
be brought againſt the juſtice, conſtable, or other perſon, 
for any thing done in purſvance of this act, he may plead 
the general iſſue ; and if the verdict be found for him, he 
ſhall recover damages and treble coſts. /. 1. 15 
But no perſon intereſted in any wharf uſed for the re- Perſons in- 
ceiving and uttering coals, or that- trades in the ſale of ware nat 
coals, ſhall act in the ſetting the price of coals. /. 2. . 
Concerning the weights, meaſures, and prices of coals, 
eſpecially in and about London, and alſo concerning the 
duties thereupon, there are regulations made by above 
forty different acts of parliament; which, not being of 
general concern, are here omitted. 3 N 
By 26 G. 3. c. 14. / 2. the coal- meters are ſubjected 
to the juriſdiction of the quarter ſeſſions for Surrey. - 
By / 27. Penalties not exceeding 51. are recoverable 
before one or more juſtices of the peace for Surrey. 
By c. 83. / 7. Juriſdiction is given to the juſtices of 
London and Middleſex, as to ſacks of leſs dimenſions than 
_ Preſcribed by the act, and as to ſhort meaſure. OW. 
And by e. 108. / 2. Juſtices are impowered to exa- 
mine witneſſes on oath or affirmation. | . 


For the deſtroying of coal works. See Pines. 555 
Cocoa nuts. See Extiſe. ; = 
Coffee. See Cxrile, 
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Coin. 


For matters common to this with other treaſons, 
ſee title Treaſon, | 


C9 IN, in French, ſignifieth a corner, and from thence Original of the 4 
++ hath its name (according to L. Cote); becauſe in word. e 
ancient times money was ſquare, with corners, as it is ; 
in ſome countries to this day. 1 Inf. 27. 

Others derive this word, which in the old French is 

written coign; as alſo the Italian cunio, and the Spaniſh 

cuno, from the Greek word xowo;, communis; becauſe 
money is the common mean or inſtrument of traffick. _ 
e But 


438 


= 


Weights for 


Denominating 
the value of 
coin, | 


Lepitimating' 
foreign coin. 


Eoin, 


But theſe derivations ſeem too artificial. The word doth 


properly ſignify a wedge, as the Latin cuneus; and hath 


a'verb belonging to it in the ſeveral languages: and is 
tranſlated to lawful money; either from the form of a 


wedge, ingot, or lingot (/inguerta), in which bollion was 
_ tranſported from all antiquity ; or elſe from the inſtru. 


ment, a wedge or chifſel, with which, in trade, theſe 


lingots were occaſionally cut to the weight required, as 


they are at this day in the Eaft Indies, with ſheers. ; 

No other weight, than ſuch as ſhall be ſtamped or 

marked by the officer appointed by his majeſty for that 
urpoſe, ſhall be ſufficient in law for determining the 
weight of the gold and ſilver eoin. And if any perſon ſhall 
counterfeit ſuch ſtamp or mark, or knowingly ſell any, 
weight with the impreſſion of ſuch counterfeit ſtamp 
thereon ; or ſhall wilfully increaſe or diminiſh any ſuch 
weight after it has been ſo ſtamped or marked; or uſe any 

ſuch weight in weighing the gold and filver coin of this 
realm, knowing the ſame to be ſo increaſed or diminiſhed : 

he ſhall, on conviction before two juſtices, forfeit an 
ſum not exceeding 501. half to the king, and half to him 
that ſhall inform or ſue ; and in default of payment, he 
ſhall be committed to the common gaol or houſe of cor- 
3 for any time not exceeding three months. 14 G. 3. 
2. | 

"Ti he legitimation « of money, and the giving it its deno- 
minated value, is one out pores of the king 8 prerogative. 
1 H. H. 188. 

But in order to fix the value, the weight and fineneſs 
of the metal are to be taken into conſideration : When a 
given weight of gold and ſilver is of a given ſineneſs, it is 
then of the true ſtandard, and called Sterling metal, and 
of this ſterling metal all the coin of the kingdom muſt be 


made by the ſtatute of the 25 Ed. 3. fl. 53. c. 13. So that 
the king's prerogative ſeemeth not to extend to the 
debaſing or enhancing the value of the coin below or 


above the ſterling value. 1 Black. 278. 
And the king may by his proclamation legitimate 


foreign coin, and make it current money of this kingdom, 


according to the value, 1 Saga by ſuch proclamation. 


1 H. H. 192. 


And therefore both Englif money, coined by the king's 
authority, and foreign coin made current by proclamatidn, 


are within the denomination of lawful e of We 
1 Inſt. 207, | | 2 3 


But 


8 Coin. | 439 

But of this latter ſort there is none at preſent in England; 
Portugal money being only taken by conſent, as approach- 
ing neareſt to our ſtandard, and falling in tolerably well 
with our diviſions of money into pounds and ſtyllings, 

but no perſon is obliged to take it. 4 Black, 89g, 

By 37 G. 3. c. 126. If any perſon ſhall have in his eee 5 
cuſtody, without lawful excuſe, more than five pieces of 8 
any falſe or counterfeit foreign coin, or made with intent than five pieces 
to reſemble or paſs as ſuch foreign coin; he ſhall on in poſſeſſion, 
conviction, upon the oath of one witneſs, before one 
juſtice, forfeit the ſame, which ſhall be cut in pieces and 
deſtroyed by order of ſuch juſtice; and ſhall alſo forfeit 
not exceeding 51. nor leſs than 40 8. for every piece 1 
found in his cuſtody, half to the informer, and half to | 1 
the poor; and if not forthwith paid, ſuch offender may i 
be committed to the gaol or houſe of correction, to hard 
labour, for three calendar months, or until ſuch penalty. | 4 
ſhall be paid. „66. EH „ iy 

And one juſtice, on complaint on oath that there is SuſpeRed places 
juſt cauſe to ſuſpect that any perſon is, or hath been ay be ſearched, 
concerned in making or counterfeiting any ſuch foreign 
coin, may by warrant cauſe the dwelling-houſe, out- 
houſe, or other building, yard, garden, or other place 
belonging to ſuch ſuſpeCted perſon, or where ſuch making 
or counterfeiting is ſuſpedted to be carried on, to be 0 
ſearched; and if any ſuch falſe or counterfeit coin, or | 
any tools or inſtruments, or materials for making ſuch 
coin, ſhall be there found, or in the cuſtody of any perſon 1 
not having the fame by lawful authority, they may be Ss =_—_ 
ſeized and carried before a juſtice, who ſhall cauſe the 1 

ſame to be ſecured and produced in evidence againſt the 
perſon proſecuted for ſuch offence; and ſhall afterwards, 1 
by order of the court where ſuch offender ſhall be tried, 4 
or by order of ſome juſtice in caſe there ſhall be no ſuch ( 
trial, be defaced or deſtroyed or diſpoſed of as ſuch court 
or Juſtice ſhall direct. /. 7. ; b; f | 
And no proceedings before any juſtice ſhall be Certiorari. 
quaſhed for want of form, or be removed by certiorari. 

Actions brought for any thing done in purſuance of Limitation of 
this act, ſhall be commenced within three months, and (ions. 
brought in the proper county, and the defendant may 
plead the general iſſue, and if he recover ſhall have treble 9 
. Sh 1 . | 4 

And only gold or ſilver coin, and not braſs or copper, Copper coin. 
are within the denomination of he king's money mentioned | 
in the ſtatute of 25 Ed. 3. ft. 5. c. 2. 1 Haw, 42. 

1 „ And 


: * 
—— — — 


omar — 
- TT SES 


3 
i 
i 
/ 
| 
| 
| 


ys 
- __ — 


falſify ing. 


440 5 Coin. ps ; 
1 And no perſon can be inforced to take in payment any 
money but of lawful metal, that is of filyer or gold. 2 Inf. 


577. Except for ſums under fixpence. 1 H. H. 195, 


Counterfeiting | By the ſtatute of 25 Ed. 3. fl. 5. c. 2. It is made 
the coin of this 


N treaſon to counterfeit the coin of this realm: That is to 
eam. 


ſay, whether the perſon utter it or not. 3 Il. 16. 

1 Haw. 42. 
Counterfeiting And if any perſon fhall falſely forge and counterfeit 
foreign current any ſuch kind of coin of gold or filver, as is not the pro- 
2 5 per coin of this realm, — ſhall be current therein by 


the king's conſent; he, his counſeſlors, procurers, aiders, 


and abettors, ſhall be guilty of high treaſon, 1 Mar. 
. 2. c. 6. | 


= Clipping, waſh By the 5 El. c. 11. Clipping, - waſhing, rounding, 


ing, filing. or filing, for lucre or gain, any the proper coin of this 


realm, or the dominions thereof, or of any other realm 
current within this realm by proclamation, ſhall be 


adjudged treaſon in the offenders, their counſellors, con- 
ſenters, and aiders. | 


Impairing, And by the 18 El. c. 1. If any perſon mall, for 


diminiſhing, lucre or gain, by any art, ways, or means, impair, 
diminiſh, falſify, ſcale, or lighten, the proper coin of this 
realm, or any the dominions thereof, or the coin of this 
realm allowed to be current (at the time of the offence 

committed) by the king's proclamation z he, his counſel- 
5 lors, conſenters, and aiders, ſhall be guilt of treaſon. 


Edging. And if any perſon (not employed in the mint) ſhall 


mark on the edges any the current coin of this king- 
dom; or, if any perſon whatſoever ſhall mark on the edges 
any of the diminiſhed coin of this kingdom, or any coun- 
terfeit coin reſembling the coin of this kingdom, with 
letters or grainings, or other marks or figures like unto 
thoſe on the edges of money coined in the mint; he, his 
- counſellors, procurers, aiders, and abettors, ſhall be guilt 


of high treaſon. 8 9 I. c. 26. /. 3. Proſecution to 
be in fix months. 1 An. ft. 1. c. . 


Colouringg. Alſo, if any perſon ſhall colour, gild, or caſe over 


with gold or filver, or with any waſh or materials pro- 
ducing the colour of gold or filver, any coin reſembling 
any the current coin of this kingdom, or any round blanks 
of baſe metal, or of coarſe gold or coarſe filver, of a fit 

_ ſize and figure to be coined into counterfeit milled money, 
reſembling any the gold or ſilver coin of this kingdom; 

or if any perſon ſhall gild over any ſilver blanks of a fit ſize 

and figure to be coined into pieces, reſembling the current 
gold coin of this kingdom; he, his counſellors, procurers, 


Misere and - abettors, ſhall be guilty of wr treaſon 


8&gW, 


— „ "Ib > * 
28 : * 
* 8 * fp ”_ Ee Oe 
b 8 — WS 3 IP b —*_ 
z . 9 Re. e — n 
- 3 Is . * Re - 2. > 4 * 1 7 — <4 l > His Ins - * 285 . * s * . 
= N LE 8 * N rn * —5 = 1 s * * 1 — 5 3 5 > I 2 „ * * „ * 
p 5 4 2 e 70 3 . ff yen Pas. S RS, rods 4 G r 22 * * . Py Ws J Sat 8 IDS IRE — X- 5 
. 8 N ST I IN ne onthe ye ages oo EC TT, "£30 W v: lil!!! Ä?“ͤ e Fan ES es ; 
. q 1 S WF — % 1 r 8 ' Ce a Enna edt n 7 + Sf 22 $ N * wee 2272 1 r 8 D 9 N 2 
9 ths . * n , - 3 — . n E Nee F * Ro . 0 _ rae I See? ER 3 g _—_ 
- = - 2 N — — þ 8 EY p * CN - I 7 2. £ g 5. N. 3 — . a ö T 
* > as 2 3 1 1 r - R r < Far ? : . 
5 ; k 7 * y . — a N 
” 


Me; 


>" NG YE Coe F . 
no pert ON ne EA 
n WY Ss 2 . Gs 

„cr 


—_ ( 


8 9 FF. c. 26. /. 4. Proſecution to be in three months, 


Nod by the 15 E: 2. c. 28. If any perſon ſhall waſh, 
gild, or colour any lawful or counterfeit filver coin called. 
a ſhilling or ſixpence, or add to or alter the impreſſion, 
or any part thereof, on either fide, with intent to make 
ſuch ſhilling or ſixpence reſemble a guinea or half guinea; 
or ſhall any way alter or colour halfpennies, or farthings, 
with intent to make them reſemble a ſhilling or ſixpence: 
he, his counſellors, aiders, and abettors, ſhall be guilty 
of high treaſon. Proſecution to be in fix months. 
IL. Hale, ſpeaking of copper halfpence and farthings, Counterfeiting 
makes it a quzery, whether the counterfeiting of them be mu and j 
not treaſon within the ſtatute of 25 Ed. 3. but inclines | 1 
to the negative. 1 H. H. 195. 211, 212. i 
And with this agrees the ſenſe of the legiſlature, in the 1 | 
ſtatute of 15 G. 2. c. 28. which reciting, that whereas W 
” the counterfeiting of the copper coin of this kingdom is "1 
only a miſdemeanor, and the puniſhment often very ſmall, 
therefore enacteth, that if any perſon ſhall coin or coun- 
terfeit braſs or copper halfpence or farthings; he, his 
counſellors, aiders, and abettors, ſhall ſuffer two years 
impriſonment, and find ſureties for their good behaviour 
for two years more, /. 6. Tg E: 
And further, by the 11 G. 3. c. 40. If any perſon 
ſhall make, coin, or counterfeit, any of the copper monies 
Hol this realm, commonly called an halfpenny or farthing ; 
nor ſhall buy, ſell, take, receive, pay, or put off any coun- 


= terfeit copper money, not melted down or cut in pieces, == 
= at or for a lower. rate or value than by its denomination it 1 
= doth import or was counterfeited for; he ſhall be guilty 
> of felony [but within clergy]. And one juſtice, on com- 
= plaint upon oath that there is juſt cauſe to ſuſpe&, that 


any perſon hath been concerned in counterfeiting the 

copper momies of this realm, may by his warrant cauſe 

the dwelling-houſe, room, workſhop, out houſe, yard, 

garden, or other place, belonging to ſuch ſuſpected per- 

fon, to be ſearched for tools and implements for coining 

ſuch copper monies: And if any ſuch tools or implements 

ſhall at any time be found hid or concealed in any place fo 

ſearched, or be found in the cuſtody of any perſon what- ; 
ſoever not employed in his majeſty's mint, nor having the 5 
ſame by ſome lawful authority; it ſhall be lawful for any | [ 
perſon whatſoever diſcovering the ſame, to ſeize ſuch rools 

or implements, and carry the ſame forthwith to a juſtice, | 
= who thall cauſe the ſame to be ſecured and produced in _ 
_ „ evidence : 
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Coin. 


evidence againſt any perſon who ſhall be proſecuted for any 


the offences aforeſaid, in ſome court proper for the deter- 
mination thereof; and after wy ſhall have been produced 


In evidence, as well the ſame ſo produced, as the other 


ſo ſeized and not produced in evidence, ſhall forthwith, by 
order of the court, or by order of a juſtice, if there ſhall 
be no trial, be defaced and deſtroyed, or otherwiſe diſpoſed 
of as ſuch court or juſtice ſhall direckt. 

And by 37 C. 3. c. 126. So much of the above acts 


ef 15 G. 2. c. 28. and 11 G. 3. c. 40. and all other acts 


concerning the copper monies commonly called an Ha. 
penny and a farthing, or any other copper money of this 
realm, ſhall extend to all copper money which ſhall be 
coined and iſſued by order of his majeſty, and that all 
the proviſions i in ſuch acts ſhall extend to all ſuch other 
copper money as aforeſaid. . 1. 

If any perſon ſhall falſely forge or counterfeit any ſuch 
kind of coin of gold or ſilver, as is not the proper coin 
of this realm, nor permitted to be current within this 
realm; he, his procurers, aiders, and abettors ſhall be 


| guilty of miſpriſion of high treaſon. 14 El. c. 3. 


Bringing in 
falſe moncy e 


And by the 37 G. 3. c. 126. If any perſon ſhall, after 
the Boe of this act (a), make, coin, or counterfeit any 
coin not the proper coin of this realm, nor permitted to 
be current therein, but reſembling, or made with intent 
to reſemble or look like any gold or ſilver coin of any 
foreign ſtate, or to paſs as ſuch; he ſhall be guilty of 
felony, and may be tranſported for not excecding ſeven 
years. /. 2. 
If any perſon ſhall bring falſe money into the realm, 


_ counterfeit to the money of England, knowing the ſame 


to be falſe, to merchandiſe or make payment, in deceit of 
the king and his people; he ſhall be guilty of high treaſon. 
25 Ed. 3. f. 5. C. 2. 

Alſo, if any perſon ſhall bring from the parts beyond 
the ſea, any forged and counterfeit money like to the gold 


or filver coin of foreign realms, current in payment with- 


in the king's realm by the king's ſuſſerance and conſent, 
knowing the ſame to be falſe and counterfeit, to the intent 
to utter or make payment of the ſame within this realm, 
by merchandizing or otherwiſe ; he, his counſellors, pro- 
curers, aiders, and abettors, ſhall be guilty of high treaſon. 


i . c. 11. J. 2. 


1 — 


—_— et. 4 


(a) 19 July 1797. | 
Note; 
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Coin. 


Note; This muſt be brought from a foreign nation; 
and not from Ireland, or other place ſubject to the crown 


of England; becauſe the counterfeiting there, is puniſh- 


able by the laws of our king, as much as in England. 


1 Haw. 43. 


Sir Michael Foſter obſerving upon theſe offences (and 


of the offence above mentioned, of counterfeiting foreign 
current coin) ſays, proſecutions for importing money 
_ counterfeit to the ſimilitude of Engliſb coin have been 


very rare; and for the offences of counterfeiting foreign 


coin legitimated by proclamation, and of importing ſuck 
eoin, there can be none, as things ſtand at preſent, till 
the crown ſhall be adviſed to legitimate ſome ſpecies of 


foreign coin. I know of none (ſays he) now current 
among us that is legitimated, and moſt probably none 
will. For if the offences of counterfeiting and diminiſh- 


ing foreign coin, and of importing ſuch counterfeit and 


diminiſhed coin, which are great evils and daily growing, 


were made more penal than they are at preſent, he ſays 


he knows of no good end that could be anſwered by le- 


gitimating any ſpecies of it; on the other hand, there 
ſeem to be great inconveniences that would attend it. 


Loft, 227. 


W 42. (a). All ſilver coin of this realm, Bringing in fight 
or purporting ſo to be, which is not of the eſtabliſned money. 
ſtandard of the mint in weight and fineneſs, that is, of 


628. to a pound troy, and 11 ounces and 2 penny weights 
of fine ſilver, and 18 penny weights of alloy in the pound 


troy, ſhall be prohibited to be imported; and if any 


quantity thereof exceeding 5 1. ſhall be found by any 
officer of the cuſtoms, the ſame ſhall be forfeited, and 


| proſecuted in any court of record at We/tminfler ; or if it 


do not amount in value to 201., the ſame may be proſe- 


cuted in a ſummary way before two juſtices where the 


ſeizure ſhall be made, at the election of the commiſhoners 
of the cuſtoms; and after condemnation the ſame ſhall 
be melted down, or otherwiſe defaced, and ſhall be half 


to the king, and half to the officer who ſhall proſecute. 


And no tender in the payment of money in ſilver coin 


of any ſum above 25 l., at any one time, ſhall be allowed 
to be legal, for more than according to its value by weight, 


after the rate of 5 8. 2d. an ounce. 
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(4) This act was at firſt temporary, and was ſuffered to ex- 
pire, bed 39G. 3+ c. 75. the ſame is revived and made per- 
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Coĩning preſs 


and tools. 


And moreover by 37 G. 3. c. 126. If any = 


ſhall bring into this realm any falſe or counterfeit foreign 


coin, knowing the ſame fo to be, to the intent to alter the 
fame within this realm, he ſhall be guilty of felony, and 
may be tranſported for not exceeding ſeven years. /. 3. 
If any preſs for coinage. ſhall be found in the cuſtody 
of any perſon (other than the officers of the mint), it 
ſhall be ſcized for the king's uſe; and every perſon in 


whoſe cuſtody ſuch preſs ſhall be found, ſhall forfeit 500 l., 


half to the king, and half to the informer. 7&8 W. 


8. 19. / 4+ 


And by 8 & 9 W. 55 26. No perſon, unleſs employed 


in the mint, ſhall knowingly make or mend, or begin or 


proceed to make or mend, or aſſiſt in the making or mend- 
ing of any puncheon, counter-puncheon, matrix, ſtamp, 


dye, pattern, or mould, of ſteel, iron, filver, or other metal, 


or of ſpaud, or fine founders earth, or ſand, or of any 
other materials whatſoever, in or upon which there ſhall 


be, or be made or imprefſed, or which will make or im- 


preſs the figure, ſtamp, or reſemblance of both or either 
of the ſides or flats of any gold or filver coin, current with- 
in this kingdom; nor ſhall knowingly make or mend,. or 


begin or proceed to make or mend, or aſſiſt in the making 


or mending of any edger or edging tool, inſtrument, or 
engine, not of common uſe in any trade, but contrived 
for making of money round the edges with letters, grain- 


ings, or other marks or figures reſembling thoſe on the 
edges of money coined in the mint; nor any preſs for 


coinage; nor any cutting engine for cutting round blanks, 
by force of a ſcrew, out of flatted bars of gold, ſilver, 
or other metal; nor ſhall knowingly buy or ſell, hide or 
conceal, or withour lawful authority or ſufficient excule 


for that purpoſe, knowingly have 1n his houſe, cuſtody, 
or poſſeſſion, any ſuch puncheon, counter-puncheon, ma- 
trix, ſtamp, dye, edger, cutting engine, or other tool or 


inſtrument before mentioned; on pain that ſuch perſon, 


his counſellors, procurers, aid and abettors, ſhall be 
guilty of high treaſon. . 1. Proſecution to be in three 
months. /, 9. But by the 1 An. ff. 1. c. g. ſ. 2. The pro- 
ſecution for offences by making or mending, or beginning 
or proceeding to make or mend any coining tool or inſtru- 
ment in the aboveſaid act prohibited, er by marking of 

money round the edges with letters or grainings, may be - 


commenced at any time within fix months. 
And if any perſon ſhall, without lawful authority, 
knowingly convey, or aſſiſt in conveying out of the mint, 
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concealed; and if found they ſhall ſeize the ſame, and 


Coin; 


any puncheon, counter-puncheon, matrix, dye, ſtamp, 


edper, preſs, or other tool, engine, or inſtrument uſed for 
or about the coining of monies there, or any uſeful part 
of ſuch tool or inſtrument; he, his counſellors, procurers, 
aiders, or abettors, ſhall be guilty of high treaſon. 


8& gW. c.26.f. 2. Proſecution to be in three months. 


1 


And if any puncheon, dye, ſtamp, edger, cutting en- 


gine, preſs, flaſk, or other tool, inſtrument, or engine, uſed 
or deſigned for coining or counterfeiting gold or filver 


monies, or any part of ſuch tool or engine, ſhall be hid 


or concealed in any place, or found in the houſe, cuſtody, 
or poſſeſſion of any perſon not employed in the mint, nor 
having the ſame by ſome lawful authority: any perſon 
whatſoever diſcovering the ſame, may and ſhall ſeize the 
ſame, and carry them forthwith to ſome juſtice of the 


445 


peace to be by him ſecured, to be produced in evidence, 


againſt any perſon who ſhall be proſecuted for any ſuch 


offence. And after they have been produced in evidence, 
they ſhall forthwith by order of the court (or by order 
and in the preſence of a juſtice of the peace, if there hath 
been no trial) be totally defaced and deſtroyed. 8& g V. 
4 2036” Ong & 

For the better preventing the clipping, diminiſhing, or 


impairing the current coin, if any perſon ſhall buy or 


fell, and knowingly have in his cuſtody or poſſeſſion, any 
clippings or filings of the current coin of this kingdom; 
he ſhall forfeit the ſame, and alfo 500 l., half to the king, 


and half to the informer; and ſhall be branded in the 
right cheek with the letter R; and be impriſoned till the 


payment of the 500 l. 6& 7 V. c. 17. ,. 4. 
And if any ſhall caſt ingots or bars of filver, in imita. 
tion of Spanrſh bars or ingots, or ſtamp them in likeneſs 


of the Spaniſh ſtamp, he ſhall forfeit the ſame, and alſo 


$5ool. half to the king, and half to the informer. 66& 7 V. 


. 17. . 3. 


And if any broker, not being a trading goldſmith or re- 
finer of ſilver, ſhall buy or ſell any bullion or molten ſil- 


* 


ver, he ſhall be impriſoned fix months. /. 7. 799 7 
And the warden of the company of goldſmiths, with 
two of the court of aſſiſtants within the bills, and two 


juſtices elſewhere, may enter into the houſe, room, of 


workſhop of any perſon ſuſpected, and with the help of a 
conſtable, may break open any door, box, trunk, cheſt, 
cupboard, or cabinet, to ſearch for bullion ſuſpected to be 


the 


\. 
Selling ef ch 
pings. 


B ulli ON » 


And the captain or maſter of a ſhip (if it belong to a ſub- 
ject), permitting the ſame, ſhall forfeit 2001. to him who 


„ 


the perſon i in. whoſe poſſeſſion it ſhall be found: and the 
ſaid ras aſſiſtants, and conſtables, within the bills, 
ſhall carry him before the next juſtice, which juſtice, and 
the ſaid two juſtices elſewhere, may examine him; and if 
he ſhall not prove by the oath of himſelf, or of a credible 


witneſs, that it is lawful filver, and was not current coin, 
nor clippings thereof, he ſhall be committed; and if on 
his trial he ſhall not prove the ſame by one witneſs, he ſhall 
be impriſoned ſix months. /. 8. 


And no perſon ſhall ſhip any molten filver or bullion, 


without certificate from the court of the lord mayor and 
aldermen of London, and oath made before them by the 
owner and two witneſſes, that it is foreign bullion, and 
that no part of it was the coin of this realm, or clippings 


thereof, nor plate wrought within this kingdom; on pain 


that the ſame ſhall be forfeited, half to the king, and half 


to the officer or other perſon who ſhall ſeize the ſame. 
And the owner ſhall forfeit double the value thereof, half 
to the king, and half (with coſts) to him that ſhall ſue. 


| ſhall ſue; and if it is a king's ſhip, he ſhall moreover for- 


feit his employment. And if any officer of the cuſtoms 


| ſhall grant a cocquet for exporting the ſame, before ſuch 


certificate and entry thereof made; he ſhall forfeit 2001. 
and his office. And in caſe of ſeizure of ſuch bullion, or 


action brought for the forfeitures, the proof ſhall lie upon 
the owner; and for want of proof it ſhall be forfeited, 
7 8 W. c. 19. / 6, 7, 8 19. 

And if any bullion is entered to be exported, other than 


in the name of the true owner or importer; the exporter 


{hall forfeit the ſame, or the value thereof; half to the 


king, and half to him who ſhall ſeize or diſcover the ſame. 


Blanche copper 
and other baſe 
metal. 


6&7 NV. c. 17. l. 14. 


And whereas ſeveral mixtures of metals have "Tn Its 


vented in imitation of gold and ſilver, and blanched cop- 
per is principally made uſe of in imitation of filver, and 


ſeldom, if ever, for any honeſt or good purpoſe, it 19 


_ enacted, that if any perſon ſhall blanch copper for ſale, or 


mix blanched copper with ſilver, or knowingly buy or ſell 


or offer to ſale blanched copper alone, or mixed with ſil- 
ver; or ſhall knowingly and fraudulently buy or ſell or 


offer to ſale any malleable compoſition or mixture of me- 


tals or minerals, which ſhall be heavier than filver, and 


look, and touch, and wear like ſtandard gold, but be 


manifeſtly wor ſe than ſtandard he ſhall be guilty | of fe- 


9 e 


5 1 
7 3 


s en. 
lonp, and ſhall ſuffer death as in caſe of felony. Proſecu- 
tion to be in three months. 8&g V. c. 26. /. 6.9. 
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If any perſon ſhall take, receive, pay, or put off any Paying coin 
counterfeit milled money, or any milled money whatſo- under value. 


ever, unlawfully diminiſhed, and not cut in pieces, at or 
for a lower rate or value than the ſame by its denomina- 
tion doth or ſhall import, or was coined or counterfeited 
for; he ſhall be guilty of felony, and ſuffer death as in caſe 
of felony. Proſecution to be in three months. 14, 


If one perſon counterfeits, and by agreement before the Uttering fille. 
counterfeiting, another perſon is to take off and vent the moneys 


counterfeit money, ſuch. other is an aider and abettor, and 
conſequently a principal traitor (for in high treaſon there 


are no accellaries). 1 H. H. 214. F 


If one perſon counterfeits, and another (knowing that 
he did ſo) puts it off, but without any ſuch previous agree- 
ment; ſuch other perſon ſeems to be all one with a receiver 
of him, becauſe he maintains him. 1 H. H. 214. 

If one perſon counterfeits, and another perſon knows 
that he did ſo, and doth neither receive, maintain, or abet 


him, but conceals his knowledge; this is miſpriſion of 


treaſon. Id. 


But, formerly, where it did appear, that the utterer of 


counterfeit money knew who counterfeited it, but barely 
uttered it for his own benefit, although he knew it was 
counterfeit, yet it was only a cheat and miſdemeanor, 
puniſhable by fine and impriſonment (contrary to the opi- 


nion in Stanford and Dalton); but now by the ſtatute of 


15 G. 2. c. 28. it is enacted, that whereas the uttering 
falſe money is a crime frequently committed all over the 
kingdom, and the offenders are not deterred, becauſe it 
is only a miſdemeanor, and the puniſhment generally ſmall, 
tho” there is reaſon to believe that the utterers are often 


the coiners, or in confederacy with them; therefore, if 
any perſon ſhall tender in payment [give in exchange, 


pay or put off, any ſuch counterfeit coin, 37 G. 3. c. 126. 
J. 4. ] any counterfeit coin, knowing it to be ſo, he ſhall 
for the firſt offence ſuffer fix months impriſonment, and 
find ſureties for his good behaviour for fix months 


longer; for the ſecond offence, ſhall ſuffer two years im- 


priſonment, and find ſureties for two years more; and for 
the third offence, ſhall be guilty of felony without benefit 
of clergy-. 15G. 2; C. 28. ,. 2. 37 G3. . 16. 4. 

And if any perſon ſhall tender in payment any coun- 
terfeit money (knowing it to be ſo), and ſhall either the 


; other 


* 


ſame day, or within ten days after, knowingly tender 


Having falſe 


money in poſ- _ 


feſſion. - 


' Falſe money, 
what to be 
gone with. 


Coin. 


RE falſe money in payment, or at the time of ſuch ten- 
dering have more in his cuſtody ; he ſhall for the firſt 
offence ſuffer a year's impriſonment, and find ſureties for 
his good behaviour for two years more ; and for the ſecond 
offence, ſhall be guilty of _—_ without benefit of clergy. 
5 8 guilty of the ſaid crimes ſhall be tried and con- 
victed in ſuch manner as is uſed againſt offenders for 
counterfeiting the coin: and the clerk of aſſize, or clerk 


of the peace, where the firſt conviction was had, ſhall 


certify the ſame by a tranſcript in few words, containin 
the tenor of ſuch conviction (for which he ſhall have 
28. 6d.); and ſuch certificate being produced in court, 
ſhall be ſufficient proof of the former conviction. Proſe- 
cution to be in fix months. Is G. 2. c. 29. / 5. 9. 
37 G. 3. c. 126. ½ 5. 

Note; By this it ſhould ſeem, that the juſtices of the 
peace in ſeſſions have power to try ſuch offenders; other- 
wiſe this direction to the clerk of the peace to certify the 

conviction is incongruous; for he is not the proper perſon 


to certify what is done in another court, where he is not 


neceſſarily ſuppoſed to be preſent: albeit no power is given 


to the ſeſſions by any expreſs words in this ſtatute to hear 


and determine ſuch offences. | 

By the ſtatute 9 G. 3. c. 37. If any churchwarden or 
overſcer of the poor, or perſon. authorized by him, ſhall 
make any payments to the poor in any baſe or counterfeit 


money; one juſtice, on complaint, may ſummon the of- 


fender, and on his non- appearance, or confeſſion, or proof 
of the offence by the oath of one witneſs, may adjudge 


aim to forfeit not lefs than 108., nor more than 20 s., to be 


levied by diſtreſs, and to be applied to the uſe of any poor 
perſon or perſons of the pariſh or Place reſpectively as the 
Juſtice ſhall appoint. /. 7. 

If falſe or clipt money be found in a man's hands if 
he be ſuſpicious, he may be arreſted till he have found his 
warrant. 3 If. 18. Hales Pl. 21. 1 Haw. 43. 

Any perſon to whom any luer money ſhall be tendered, 
any piece whereof ſhall be diminiſhed, otherwiſe than by 
reaſonable wearing; or that by the ſtamp, impreſſion, 
colour, or weight thereof, he ſhall ſuſpeCt to be counter- 
feit; may cut, break, or deface ſuch piece: and if any 
piece ſo cut, broken, or defaced ſhall appear to be a coun- 
terfeit, the perſon tendering the fame ſhall bear the loſs 
thereof; but if the ſame ſhall be of due weight, and ap- 
pear to be lawful money, the perſon that cut, broke, or 

7 _ defaced 


* 


1 4 
Coin. 
defaced the ſame, ſhall receive the ſame at the rate it was 
coined for. And if any queſtion ariſe, whether the piece 
ſo cut be counterfeit, it ſhall be determined by the next 1 
juſtice of the peace, or chief ene in a een I. 
9810 V. c. 21. . 1. * N 
And if any perſon to whom any gold money ſhall be ten- 
dered, any piece or pieces whereof ſhall be diminiſhed 
otherwiſe than by reaſonable wearing; or that by the ſtamp, 
impreſſion, colour, or weight thereof, he thall ſuſpect to 
be counterfeit z may cut, break, or deface ſuch piece or 
pieces: and if any piece fo cut, broken, or defaced ſhall 
appear to be diminiſhed otherwiſe than by reaſonable 
wearing, or counterfeit; the perſon tendering the ſame. | br 
7 Afſhall bear the loſs thereof; but if the ſame {hall be of due = 
== weight, and appear to be lawful money, the perſon that i 
cut, broke, or defaced the ſame, ſhall receive the ſame at : 
the rate it was coined for. And if any queſtion ſhall  _ i» 
ariſe, whether the piece ſo cut be counterfeit or diminiſhed 14 
in manner aforeſaid, it ſhall be determined by the mayor or Nj 
other head officer in a corporation, and elſewhere by f 
one juſtice inhabiting near where the tender was made. 
13 K 6 Jt. 
And if any counterfeit or en diminiſhed. money 5 ; I 
hall be produced in any court of juſtice, either in evidence wen 1 
wor otherwiſe, the judge ſhall cauſe it to be cut in pieces 1 
== in open court, or in the preſence of a juſtice of the peace, 1 
and then to be delivered to or for the perſon to whom it | iN 
belongs. 8&yW.c.26. ſ. 5. N N 
15 By the 3 Ed. 1. c. 15. 88 taken for Falſe money POL 4 
are not bailable by juſtices of the peace. | 
But they muſt take the examinations and informations, 
and bind over the witneſſes to the proper court, and com- Wl 
mit the perſons accuſed. 1 H. H. 372. . | 1 
It is not neceſſary there ſhould be two i e 1 
caſes of counterfeiting the coin, as it is in other high trea- 50 i 
ſons ; but perſons may be convicted according to the 
cCourſe of the common law, by one witneſs only: 1 H. 
HA. 318. 3269. 
Ihe judgment for hiph tienfau, relating to the coin, Judgment. 
nz, to be drawn to the place of execution, and there age 5 | 
by the neck till he be dead. 2 Haw. 444. 
But it is generally provided by the ſeveral ſtatutes; that 
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"= this ſhall work no corruption of blood, nor loſs of dower. N 1 
== ALEvery perſon who ſhall apprehend any perſon who hath Reward for can- 


= counterfeited any of the current [gold or ſilver] coin of . an of- 
0 en - ; 


I this realm; or that for lucre or gain hath. Fa clipped, waſhed, 
7 Vor. I. 25 | Gg | | filed, 


* 


bor ming. 


as * 


chätzes of 
ſecuting. 


Coin. 
filed, or any way diminiſhed the ſame; or hath altered 
 thillings and ſixpences to make them reſemble guineas and 


half guineas, or halfpennies and farthings to make them 


look like ſhillings and fixpences z or ſhall bring or cauſe to 
be brought into this kingdom, any clipt, falſe, or coun- 
terfeit coin; and proſecute ſuch perſon to conviction ; 


every ſuch perſon ſhall have a reward of 40 l. In order 


Pardon to ac- 
complices in- 


to which, the judge ſhall give him under his hand, a cer- 
tificate certifying the conviction, and the county in which 
it was made, and that the offender was taken and proſe- 


cuted by ſuch perſon; and if any diſpute ſhall ariſe be- 


tween ſeveral perſons apprehending and proſecuting, the 
judge ſhall in the certificate appoint the reward to be paid 
amongſt them in ſuch proportion as he ſhall think reaſon- 
able. The ſaid certificate to be tendered to the ſheriff, 
who ſhall thereupon pay the ſame without fee, within one 
month after ſuch tender and demand, on pain of forfeiting 
to the party double the ſum, with treble coſts. 'The ſheriff 
to be repaid out of the treaſury. 6&7 W. c. 17. / 9, 
10, 11. 15 C. 2. c. 28. . 

In like manner a reward of 101. ſhall be paid, for ap- 
prehending and convicting a counterfeiter of the copper 
money. 15 G. 2. c. 48. %. | 

If any perſon being out of priſon, ſhall be cuilty of 
clipping, coining, counterfeiting, waſhing, filing, or other- 
wiſe diminiſhing. the [gold or ſilver] coin of this realm, 
and afterwards diſcover two or more perſons who have 
committed any of the ſaid crimes, ſo as two or more be 


Convicted; he ſhall have the king's pardon, and if he is 


ke. 


an apprentice he ſhall be made a freeman. 6 & 7 V. 


h fo 02»: 


In this clauſe at large i in the ſtatute, is an inſtance of 
that multiplicity of words, which is ſometimes ridiculed 
in our laws; where it is ſaid, 7avo or more perſon or perſons, 
and again, 2 or more of the gerfan or perſons, 

Further; if any perſon being out of priſon, ſhall be 
guilty of altering ſixpences or ſhillings, to make them look 
like half guineas or guineas or altering farthings or half- 
_ pennies, to make them look like ſixpences or ſhillings ; or 
of counterfeiting braſs or copper halfpennies or farthings ; 
or of uttering falſe money; —— and afterwards diſcover 
two or more perſons who have committed any of the ſaid 
crimes, fo as two be convicted; he ſhall have the king's 
Pardon. 15 Gn. c. 28. .. 8. | 

The commiſſioners of the treaſury may iſſue a ſum not 
exceeding. Gool. „ yearly, for the charges and regimens oF 
8 4 5-30 he 
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the officers and others employed in the proſecution of 
offences in counterfeiting, diminiſhing, or otherwiſe con- 


cerning the current coin of this realm. 7 Ann. c. 24. 
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Commitment. 


| A NCIENTEE there were more felons committed to without wars 
gaol without mittimus in writing, than were with it: rant. | 


ſuch were all the commitments by conſtables, watchmen, 
and private perſons arreſting for felony, and bringing to 


the common gaol, long before there were any juſtices of 

the peace; and yet mittimus's are not of fo ancient date 

even as they. 1 H. H. Gro. OP 788 0 
But now, ſince the habeas corpus act, a commitment in 


vyriting ſeems more neceſſary than it was in former times; 


otherwiſe the priſoner may be admitted to hail upon that 
act, whatſoever his offence may have been. 


When a ſtatute appoints impriſonment, but limits no Commitment. 


ſoned preſently. Dalt. c. 170. 


time when, it is to be underſtood that he ſhall be impri- when. 


Concernin g which I will ſet forth, 


TI, Who may be committed, 
II. To what place. Th 
III. The form of the commitment. 
IT). Charges of the commitment. 
V. That the gaoler ſhall receive the priſoner, 
VI. Shall certify the commitment. ; 
VII. Commitment diſcharged. 


N bo may be committed. 
There is no doubt but that perſons apprehended for Perſons not hal- 


offences which are not bailable, and alſo all perſons who able, or not 
neglect to offer bail for offences which are bailable, muſt 5992s baile | 


be committed. 2 Haw. 116. | j 


And it is ſaid, that whereſoever a juſtice is impowered Perſons gui! 
by any ſtatute to bind a perſon over, or to cauſe him to of contempt. 
do a certain thing, and ſuch perſon being in his preſence 

3 | dall 
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Perſons charged 
with felony. 


Perſons charged 


on ſuſpicion. 


Commitment. 
ſhall-refuſe to be bound, or to do ſuch thing, the juſtice 
may commit him to the aol, to remain there till he ſhall 
comply. Id. 2 
If a priſoner be brought before a justice; exprikity Digs 
ed with felony upon oath, the juſtice cannot diſcharge 
him, but muſt bail or commit him. 2 H. H. 121. 


But if he be charged with ſuſpicion only of felony, yet 


if there be no felony at all proved to be committed, or if 


the fact charged as a felony be in truth no teloyy in point 


of law, the juſtice may diſcharge him; as if a man be 


| charged. with felony for ſtealing. a parcel of the freehold, 
or for carrying away what was delivered to him, and ſuch 


like, for which tho' there may be cauſe to bind him over 


Perfons f not pay- 
ing'their fine. 


as for a treſpaſs, the juſtice may diſcharge him as to fe- 
lony, becauſe it is not felony. But if a man be killed by 
another, tho? it be by miſadventure, or ſelf-defence (which 
is not properly felony), or in making an aſſault upon a 
miniſter of juſtice in execution of his office (which is not 
at all felony), yet the juſtice ought not to diſcharge him, 
for he muſt undergo his trial for it; and therefore he 
muſt be committed, or at leaſt bailed. 2 H. H. 121. 


But commitment by the juſtices of the peace almoſt in 


all cafes (except for the e good behaviour, felony, 


I or higher offences) is but to retain the party till he hath 


made fine to the king; and therefore if he offer to pay it, 
or find ſureties by recognizance to pay it, he ought not 


to be committed, but to be delivered preſently. Dalt. 


In other caſes. 


Fs 0 5 


And in general, whit 2 juſtice i 1s impowered to hind 
a perſon over, or .to cauſe him to do a certain thing; he 


may commit him to gaol, to remain there till he ſhall com- 


ply, if ſuch perſon being in his preſence {hall refuſe to be 


To the gaol. 


Houſe of cor - 
tection. 


Stocks 


bound, or to do ſuch thing. 2 Haw. 0. 16. HE 


it, Vihar place. 


By the 5 H, 4, k. ro. All felons ſhall be committed 


to the common gaol, and not elſewhere. 
But by the 6 G. c. 19. Vagrants and other criminals, 
offenders, and perſons charged with ſmall offences, may 


for ſuch offences, or for want of ſureties, be committed 
either to the common gaol, or houſe of correction, as the 


juſtices 1 in their judgment ſhall think proper. 
And they may-commit other offenders to the ſtocks, or 
ocher guſtody, by: PART ane 


* 
4: * #4 * 


LI 


Generally, 


20% 
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Commitment. 
n if à man commit felony in one county, and 
he arreſted for 1 ſame in another county, he ſhall be 
committed to gaol in chat dug where he is taken. 
Dali. c. 10. | : 
Yet if he eſcapes, ang js. cola an freſh uit, in another 
county, he may be carried back to the county where he 
Was firſt taken. IN. 22 
Alſo by the 24 G. 2. c. 53.1 If.2 st 1s vince; 


upon a warrant indorſed, in another county, for an of- 
fence not bailable, or if he ſhall not there find bail; he 


ſhall be carried back into the firſt county, and be com- 


mitted (or if bailable, Eos Bo ind een in ſuch firlt 
county, _ 


III. Form of the commitment. 


It muſt be in writing, either in the name of the king, 


and. only teſted by the perſon who makes it, or, it may be 


made by ſuch perſon in his own name, expreſſing his 


keeper of the priſon. 2 Haw. 119. 
Vet the mention of the name and authority of the juſtice 
(L. Hale fays) in the beginning of the mittimus, is not 


Different 
county. 


9 
- 


In whoſe name. 


" office, or authority, and muſt be directed to the gaoler,, or 


always neceſſary, for the ſeal and ſubſcription of the juſtice 
to the mittimus is ſufſicient warrant to the gaoler; for it 
may be ſupplied by averment, that it was done by the 


Juſtice. | 23H. a., 


It ſhould contain the name and farking of the party 
committed, if known; if not known, then it may be 


. ſufficient to deſcribe the perſon by his age, ſtature, com- 
plexion, colour of his hair, and the like, and to add e 


he refuſeth to tell his name. 1 H. H. 577. 

It is ſafe, but not abſolutely neceſſary, to ſet forth, that 
the party is charged upon oath. 2 Haw. 120. 

It ought to contain the cauſe, as for treaſon, or felony, 
or ſuſpicion thereof; otherwiſe if 1t contain no cauſe at 
all, if the prifoner eſcape 3 it is no offence at all: whereas 
if the mittimus contained the cauſe, the eſcape were treaſon 
or felony, though he were not guilty of the offence; and 
therefore for the king's benefit, and that the priſoner may 


be the more 8 kept, the mittimus ought to contain the 


cauſe. 2 Inſt. 5 


And . it appeareth, that: a warrant or mittimbs 


to anſwer to ſuch things as ſhall be objected againſt 885 
is utterly againſt law. 2 Lift. 591. 


Alfo, it ought to contain the certainty of the cauſe; - and 


therefore if it be for felony, it ought not to be generally 


663 for 


The party's | 


name, if known. 


Oath. 


Cauſe, 


for felony, but it muſt contain the ſp 


Commitment, 


ial nature of the 
felony, briefly, as for felony for the death of ſuch an one, or 
for burglary in breaking the 70 ſe of pl an one; and the 


_ reaſon is, becauſe it may appear to the judges of the king's 


bench, upon an Habeas corpus, whether it be felony or not. 
2 H. H. 122. 


Not to be in the 
disjunctive. 


But the want hereof forms ot to ky the commit- 


ment abſolutely void, ſo as to ſubject the gaoler to a 


falſe impriſonment ; but it lies in averment to excuſe the 


gaoler or officer, that the matter was for _ 1 H. H. 


84. 
, And although | it is not neceſſary to ſtate in a warrant 
of commitment on a charge of felony, that the act was 
done & feloniouſly,” yet unleſs it ſufficiently appears on 
the facts ſtated in the commitment to be in law a felony, 
the judges of the court of king's . are bound to bail 


the de endant. H. AG . #2 TOR, 2 Durnf. and 


alt 883 

2 1/6. 3. X. . Euered. Two juſtices connbited 
Robert allebole, an apprentice, for running away from his 
maſter. An objection was taken to the form of the 


commitment, for the uncertainty thereof, which run thus : 
As an apprentice or ſervant, for diſobeying his inden- 


tures or articles.” And it was inſiſted, that this being in 
the disjunctive could not be ſupported, becauſe juſtices 
have not a power to commit ſervants generally, though 


they may commit ſervants of a particular deſcription. — 


In anſwer thereto it was contended, that though the war- 
rant ran in the disjunctive, yet as he now ſtated himſelf to 
be an apprentice, he was under that deſcription liable. 


L. Mansfield ſaid, that the objection to thewarrant of com- 


mitment as running in the disjunctive muſt undoubtedly | 


prevail. The counſel for the proſecution conſented to 


the priſoner's diſcharge. Cal. Caf. 26. 


There was another objection to this commitment, (viz.) 
the apprentice having been bound when under age, that 


therefore the indenture was voidable by him when he came 
of age. But this was over-ruled by the court; he having 


Concl uf on. 


run away, would e uſe of his 8 to avoid the pu- 
niſhment. g | 


It muſt have an apt concluſion; as if it. is for felony, 


to detain him till he be thence delivered by law, or by 


order of law, or by due courſe of law. 2 H. 120. 2 H. 


H. 122, 


But if the concluſion be irregular, it doth not ſeem to 
make the warrant void, but the law will reject that which 
: _— 5 285 5 : ; 18 


Commitment. 
is ſurpluſage, and the reſt ſhall ſtand ; ſo that if the mat 
ter appear to be ſuch, for which he is to remain in cuſ- 
tody, or be bailed, he ſhall be bailed or committed as the 


caſe requires, and not diſcharged, but the wrong conclu- 
ſion ſhall be rejected. 1 H. H. 584. e 


It is alſo to be obſerved, that a commitment grounded ö 


on an act of parliament, ought to be conformable to the 
method preſcribed by it. As where 'the overſeers were 


committed for refuſing to account, and the warrant con- 


cluded in the common form, until they be duly diſcharged 
according to law, upon the return of an habeas corpus the 
court held the commitment void, becauſe the warrant 
. ought to have concluded, there to remain until he ſhall 


account, as the 43 Elia. c. 2. doth appoint. And a dif- 


ference is, where a man is committed as a criminal, and 
where only for contumacy; in the brit caſe, the commit- 
ment muſt be, until diſcharged according to law; but in 
the latter until he comply. 2 Haw. Not. 33. 
Where a ſtatute appoints impriſonment, but limits no 
time how long, in ſuch caſe the priſoner muſt remain at 
the diſcretion of the court. Dalt. c. 10. 


It muſt be under ſeal; and without this, the commit- 
ment is unlawful, the gaoler is liable to falſe impriſon- 
ment, and the wilful eſcape by the gaoler, or breach of 
priſon by the felon, makes no felony. 1 H. H. 583. 


But this mult not be intended of a commitment by the 
ſeſſions, or other court of record; for there the record 
itſelf or the memorial thereof, which may at any time be 


entered of record, are a ſufficient warrant, without any 


warrant under ſeal. 1 H. H. 584. 8 | 
It ſhould allo ſet forth the place at which it is made 
(that it may.appear to be within the juriſdiction of the 
juſtice). 2 Haw. 119. REY Tg EN: 
It muſt alſo have a certain date, of the year and day. 
2 H. H. 123. „ 


ww 


IV. Charges of the commitment. 


By the 3 F. c. 10. Every perſon who ſhall be commit- 


ted to the common or uſual gaol, within any county or 
liberty, by any juſtice of the peace, for any offence or 


miſdemeanor, the ſaid perſon ſo to be committed, having 


means or ability thereunto, ſhall bear his own reaſonable 
charges for ſo conveying or ſending him to the ſaid gaol, 
and the charges alſo of ſuch as ſhall be appointed to guard 
him to ſuch gaol, and ſhall ſo guard him thither: And if 
ade lege | Gg4 5 IN any 


Where no time 


Seal. 


By the ſeſſions. 


Place, 


Times 


Charges to be 
paid by the of · 


\ 


fender if able. 


% 


Commitm ent. 


any ſuch perſon ſo to be committed, ſhall refuſe at the time 
of his commitment and ſending to the ſaid gaol, to defray 
the ſaid charges, or ſhall not then pay or bear the ſame; 
then ſuch juſtice ſhall, by writing under his hand and ſeal, 
| give warrant to the conſtable of the hundred, or conſtable 
1 of the townſhip where ſuch perſon ſhall be dwelling and 
| 0 2 9 8 5 inhabit, or from whence he ſhall be committed, or where 
he ſhall have any goods within the county or liberty, to 
ſell ſuch and ſo much of the goods and chattels of the 
ff laid perſon fo to be committed, as by the diſeretion of the 
{i _ Fultice ſhall ſatisfy and pay the charges of ſuch his con- 
16 "A veying and ſending to the faid gaol, the appraiſement to 
1 5 be made by four of the honeſt inhabitants of the pariſh 
where ſuch goods ſhall be; the overplus to be delivered to 
i the party. 
| * AY notable, to be And by the ſtatute of the 27 G. 2. c. 3. When any 
1 ane perſon, not having goods or money in the county where 
1 7 To pe is taken, ſufficient to bear the charges of himſelf and 
of thoſe who convey him, is committed to gaol, or to the 
houſe of correction, by warrant from a juſtice, then on 
application by the conſtable or other officer who conveyed 
UN. him to any juſtice for ſuch county or place; [ſuch juſtice] 
Vis hall upon oath examine into and aſcertain the reaſonable 
| | | expences, and ſhall without fee by his warrant order the 
5 Except in M4 treaſurer to pay the fame. But in Middleſen the ſame 
iſ diger. ſhall be paid by the overſeers of the poor of _e pariſh 
=_ - Where the perſon Was apprehended, | 
wo Note; By the habeas corpus act, the charge « convey- 
bi. ing an offender i is limited not to exceed 12d. a mile; which 
"ſk ” may be an argument for allowing as much in this caſe, 
bl . - eſpecially as ſecufity is to be given before a man is re- 
moved on that act by habeas corpus, that he ſhall not 


eſcape by the way, which renders guards 1 in that caſe not 
(65.5 MM A 
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. Gaoler 2 receive the pr aner. 


If the gaoler ſhall refuſe to receive a felon, or take any 
thing for receiving him, he ſhall be puniſhed for the ſame, 
| buy the juſtices of gaol e 4 Ed. 98 760 10. Dalt. 
Ul > er SIG N 
it | But if a man be cominitted for felony, and the gaoler 
will not receive him, the conſtable muſt bring him back to 
Wl the town where he was taken; and that town ſhall be 
charged with the keeping of him, until the next gao! 
5 | = nal or the —— that ated uin may in ſuch 


calo 


. — 


wn =_— 
F 


Commitment. 
_ caſe keep the priſoner 3 in his own houſe, as it ſeemeth. 
Dalt. 7. 1% 4 

But in other cafes it ſeems, that oputarly-1 no one can 
juſtify the detaining a priſoner in cuſtody out of the com- 
mon gaol, unleſs there be ſome particular reaſon for ſo 
doing; as if the party be ſo dangeroully ſick, that it would 
apparently hazard his life to ſend him to the gaol, or there 


be evident danger of a reſcous from rebels, or che like. 
| Faded 2 


VI. The gooler foal certify the commitment. 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certify 
the commitment to the next xt gaol ET 


VII. Commitment di charged. 


It ſeems that a perſon legally committed for a crime 
certainly appearing to have been done by ſome one or 
other, cannot be lawfully diſcharged by any one but the 
king, till he be acquitted on his trial, or having an igno- 
ramus found by the grand jury, or none to proſecute him 
on a proclamation for that purpoſe by the juſtices of gaol 
delivery. But if a perſon be committed on a bare ſuſpi- 
cion, without an indictment, for a ſuppoſed crime, where 
_ afterwards it appears that there was none, as for the murder 

of a perſon thought to be dead, who afterwards is found 
to be alive; it hath been holden, that he may be ſafely 
diſmiſſed without any farther proceeding, ſo that he who 
ſuffers him to eſcape is properly puniſhable only as an 
acceſſary to his ſuppoſed offence; and it is impoſſible that 
there ſhould be an acceſſary, where there can be no prin- 
Cipal ; and it would be hard to puniſh one for a-contemp 
in difregarding a commitment founded on a ſuſpicion, 


appearing in ſo unconteſted a manner to be enen. 
2 Haw. 121. e 


* 


Mirtimus for felony. +09 


Weſtmorland. P. e/quire, &c. one of the after of on our 
lord tbe king, aſſigned to keep the peace 
in the fra A and alſo io hear and determine divers fe- 
 lonies, treſpaſſes, and other miſdemeanors in the ſaid count 
committed; To the keeper of the gaol of our ſaid lord the king 
at in the ſaid county, or io his deputy there, and to each 
of them, greeting; Whereas A. O. oy of — iti a 
a 
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ſaid county, the 
the reign of our ſaid lord ———., ; 


A. conſtable of | 
Brong bi before me for ſuſpicion of felony, that is to ſay, for 
ealin, 
po! faid gaol, until the next general gaol delivery for the ſaid 
county, [if he be not bailable; or if bailable, then thus, ] 


faid county, labourer, hath been arreſted by the conflable of 

— in the ſaid county, for ſuſpicion of a felony by him, at 
i is ſaid, committed, in flealing a black mare, of the value 
of 40s. the property of A. P. in the ſaid county, 
jerman : Therefore, on the behalf of our ſaid lord the king, 1 
command you and each of you, that you or one of you receive the 
faid A. O. into your cuſtody in the ſaid gaol, A ous to remain 
till be be delivered from your cuſtody by the law and cuſtom 4 
England. Given under my hand and ſeal at — in the 


day / in the year of 


Another. 


Weſtmorland. ] P. ofqrire, &c. To the keeper of the com- 


9 mon gaol at ——— in the ſaid county, 
or to his deputy there: Theſe are in his majgſtys name to charge 


and command you, that you receive into your Jaid gaol the body 


of A. O. late of in the ſaid county, yeoman, taken by 
in the faid county, and by him 


And that you ſafely keep the ſaid A. O. in 


until he ſhall thence be delivered by due courſe of law, And 
dertin:fajk you 'noty: Gees nt i ona og . 
Another. 


Weſtmorland. 1 P. eſquire, & c. To the keeper of — 
8 J Iſend you herewithal the body of A. O. 


tate of — in the ſaid county, labourer, brought before me 


this preſent day, and charged upon the oath of A. B. of =— in 
the ſaid county . with the felonious taking and carrying 


emway forty ſheep, the property of —— which alſo he hath 


confeſſed upon his examination before me [by which he is not 


bailable]: Therefore theſe are on the behalf of our ſaid 
Erd the king to command you, that immediately you receive the 


faid A. O. and him ſafely keep in your ſaid gaol, until he be 


thence delivered by the due order of uw. Heredf fail you not, 


ar you will anſwer for your contempt at your peril. Giyen 


under my hand and ſeal at &e. 


Or 


Commitment. 


Or thus, in the king's name. 


Weſtmorland. (GEORGE the third, by the grace of God, 


of Great Britain, France, and Ireland 
Ling, defender of the faith, and fo forth + To the keeper of our 
gal at in our ſaid county of W. or to his deputy, 
greeting: Whereas A. O. late of -- in our ſaid county, 
yeoman, is arreſted for ſuſpicion of felony, by him, as it is ſaiu, 
committed, in felonicuſly taking and carrying away —— —— 
of the value of 

command you, and each of you, that you receive him the ſaid 
A. O. into your cuſtody in our ſaid gael, or that one of you 
do receive him, there to remain till he be delivered from your 
cuſtody, according to the law of our kingdom of England. 
Witneſs J. P. eſquire, one of the juſtices aſſigned to keep the 


peace in our ſaid county, and alſo to hear and determine divers 


felonies, treſpaſſes, and other mſdemeanors in our ſaid county 
committed at — #n the ſaid county, the — day of 
S in the 9 year of our reign. „ | 


Form of a warrant of commitment in general. 


| Weſtmorland, 1 P. eſquire, one of the juſſ ices of our lord 
ET - J* the king, aſſigned to keep the peace within 


fe aid county To the conſtable of — iu the ſaid county, 
and to the keeper of —— at ——— in the ſaid county, 


Theſe are to command you the ſaid conſtable, in his majeſly's 


Name, forthwith to convey and deliver into the cuſtody of the 


ſaid keeper of the ſaid - the bedy of A. O. charged 


upon the oath of A.P. of - in the ſaid county —— 
before me with [here ſpecify the offence]. And you the ſaid 
Teeper are hereby required to receive the ſaid A. O. into your 


cuſtody in the ſaid —— — and him there ſafely to keep There 


ſet forth the time), or until he ſhall be thence delivered by due 
courſe of law. Herein fail you not. Given under my hand 


and ſeal the — day of ——=— in the — year of the 
_ reign of his aid majeſly king George the third, 


Form of commitment of a perſon for further 
= examination, N 


W a. gs keeper of the common gaol at - 


——— 1n the ſaid county. 
ECEIYE into your cuſledy the body of A. O. herewith 
fent you, brought before me J. P. eſquire; one of his maje/- 


R 


ty's juſtices of the peace in and for the ſaid county, by A. C. 


conſtable 


the property of — We therefore 
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460 F Commitment. 


cCaanſtable of - — being charged on the oath + A. I. of 
4 in the py county, yeoman, on a violent. ſuſpiciod of 
5 chovk ſet forth the offence}, and him ſafely to keep in your 
cuſtody for Further examination, and until he ſhall be diſ- 


charged by due courſe of law. Given under any hand and feal 
| | Ms —— — N of... — — 


Common prayer. 


| Impugners of prUGNrrs of the form of worſhip f in the ie RAR 
the book of of England, eſtabliſhed by law, and contained in the 
common prayer. book of common prayer; of the 39 articles; of the rites 
and ceremonies of the church; and of epiſcopal govern- 

ment; ſhall be excommunicated ip/o fas, and not reſtored 

but by £90 biſhop or archbiſhop on their repentance. 

Can. 5, 6, 7. | 

Miniſters dero- If any parſon, vicar, or Sther⸗ miniſter, that ought to 
gating ſrom the uſe the common prayer, or to miniſter the ſacraments, 
— commom ſhall refuſe to do the fame, or(wiltully ſtanding in the ſame) 

' ſhall uſe any other form, or ſhall ſpeak any thing in deroga- 

tion of the ſame book or of any thing therein contained; he 

all, on conviction, for the firſt offence forfeit to the king 

one year's profit of all his ſpiritual promotions, and be 

impriſoned for ſix months; for the ſecond offence, ſhall be 

deprived of all his ſpiritual promotions, and be impriſoned 

for a year; and for the third offence, ſhall be deprived of 

| | - all his ſpiritual promotions, and be impriſoned during life. 
B And if he has no ſpiritual promotion, he ſhall for the firſt 
offence be impriſoned for a year; and for the ſecond of- 

po -kence, during life. Tt El. c. 2. . 4—8. 

| = But this ſhall not 0 the ſpiritual- court from pro- 
coding againſt theſe offenders; and they may be deprived 
| \ by the "God court, according to the courſe-of the ſpiritual 
1 law, for the ſirſt offence. Id. , 16. 23. 1 Hav. 9. 


| Any perſon de- If any perſon whatſoever ſhall in plays, ſongs, or by 
| praving the book other open Words, ſpeak any thing in derogation of the 

| of common | | 
| prager. ſame book, or any thing therein contained; or ſhall by 


open fact cauſe or procure any miniſter in any.place to ſay 

ne common prayer openly, or to miniſter any ſacrament, in 
„ other form, or ſhall interrupt or let any miniſter to ſay the 
| ſaid common prayer; he ſhall (being indicted for the 8 
at the next aſſizes) forfeit to the mie for the-firſt offence 

100 marks, and for the ſecond 409 marks; (which if not 
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diſtreſs and ſale, by warrant of ſuch Joes: 


* 8 4 


Common prayer. 


paid in 6 whets after oonvickion, he ſhall ſuffer 6 months 
impriſonment for the firſt offetice, and 12 months for the 
fecond ʒ) and for the third offence ' ſhall forfeit all his 
goods and chattels, and be impriſoned during life, 1 E.. 
c. 2. ,. 9, 10, 11, 12, 13. 20. 

Where an incumbent reſides upon his ling, and 
keeps a curate, the incumbent himſelf (not having lawful 
impediment to be allowed by the biſhop) ſhall at leaſt once 
a month openly and publickly read the common prayery 
and (if there be occaſion) adminiſter the ſacraments, and 
other fites of the church; on pain of 5 l. to the poor, on 
conviction by confeſſion, or oath of two witneſles, before 
two juſtices; and in default of payment in ten days, the 
ſame to be levied by the churchwardens or overſeers, by 

13 & 14 
C. 2. c. 4. 7 7 3 5 


Confeſſion, 


CONFESSION i: 1s ewofold, 


zmplied. 
An as confeſſion is, where a perſon directly con- 


feſſes the crime with which he is charged; which is the 
higheſt conviction that can be. 


2 Haw. 333. 
But it is uſual for the court, eſpecially if it be out of 


clergy, to adviſe the party to plead and put himſelf upon 
his trial, and not preſently to record his confeſſion, but to 


admit him to plead. 2 H. H. 225. 


An implied confeſſion is, where a defendant in a RY 


not capital, doth not directly own himſelf guilty, but in a 
manner admits it by yielding to the king's mercy, and de- 
ſiring to ſubmit to a ſmall fine; which ſubmiſſion the 


court may accept of if they think fit, without putting him 


to a direct confeſſion. 2 Haw. 333. 
It ſeems that the confeſſion of the defendant taken upon 


an examination before juſtices of the peace, or in diſcourſe 
with private . may be given in evidence againſt 


the party confeſſing, but not againſt others. 2 Haw. 429. 


eicher Ae, or 


46 


Reſident incum- 
bent to read the 
common prayer 
once a menth. 


But ſuch confeſſion muſt be proved to have been obtained 


without any promiſe of favour, menace, or undue terror; 


for if it is obtained under ſuch impreſſions, it cannot be 


received 1 in evidence againſt the Ratz. 2 H. H. 285. 


And 


law. 


By flatute. 


Conkeſſion. 


And the identity of theſe examinations muſt be proved- 


at the trial, before they can be read in evidence. Sum. 263. 
And if they are not proved, they cannot be admitted 


orally ; for a confeſſion being the ſtrongeſt proof of guilt, 


requires the higheſt authenticity. 2 Haw. 604. 
And whenever a perſon's confeſſion is made uſe of againſt 
him, it muſt all be taken together, and not by parcels, 
2 Haw. c. 6. .. 5. 55 e 
All thoſe who on their examination own themſelves 
guilty of a felony alleged againſt them, and are charged 
in their mittimus with the felony ſo confeſſed, ſeem to be 
excluded from bail; for bail is only proper where it ſtands 
indifferent whether the party be guilty or innocent. 
2 Haw. 97. 4 6 | „ 


Conies. See Game. . 
Conjuration. See Witchcraft, 


Cionlpiracy. 
VVV 
17. How puniſhable. 


J. What it is. 


By the conn Rx the common law there can be no doubt, but that 


all confederates whatfoever, wrongfully to prejudice 
a third perſon, are highly criminal ; as where divers per- 
ſons confederate together by indirect means to impoveriſh 
a third perſon, or falſely and maliciouſly to charge a man 


with being the reputed father of a baſtard child, or to 


maintain one another in any matter whether it be true or 
2. And conſpiracy by ſtatute is as follows: Conſpirators 


are they that do confederate or bind themſelves by oath, covenant, 


or other alliance, that every of them ſhall aid and bear the 


other falſely and maliciouſly to indi, or cauſe to indict, or 


falſely to move or maintain pleas; and ſuch as retain men in the 


country, awith liveries or fe to maintain their malicious enter = 


priſes ; and this extendeth as well to the takers as to the givers : 


And ftewards and bailiffs of great lerde, who by their office or 


power undertake to bear or maintain quarrels, pleas, or 1 
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1 Haw. 189. 


one only, 


N Conſpiracy. 


that concern other parties than ſuch as touch the Mare of their 


burda or themſelves. 33 Ed. 1. ſt, 2. 


From this definition of conſpirators, it ſeems clearly to 
follow, contrary to the opinion of Lord Coke, that not 
only thoſe who actually cauſe an innocent man to be in- 


dicted, and alſo to be tried upon the indictment, where- 


upon he is lawfully acquitted, are properly conſpirators, 


but that thoſe alſo are guilty of this offence, who barely 

conſpire to indict a man falſely and maliciouſly, whether 

they do any act in proſecution of ſuch conſpiracy or not. 
L. Raym. 1169. 

But an action will not lie for the conſpiracy unleſs it be 


put in execution; for in ſuch caſe, the damage is the ground 


, oi, 

Alſo it plainly appears from the words of the ſtatute, 
that one perſon alone cannot be guilty of conſpiracy, with- 
in the purport of it; from whence it follows, that if all 


One perſon only 
cannot be guilty. 


the defendants who are proſecuted for ſuch a conſpiracy be 


acquitted but one, the acquittal of the reſt is the acquittal 


of that one alſo: And upon the ſame ground it hath been 


holden, that no ſuch proſecution is maintainable againſt 


the caſe, in the nature of a conſpiracy, may be brought 
againſt one only: Alſo, it hath been reſolved, that if ſuch 


an action be brought againſt ſeveral perſons, and all but 


one be acquitted, yet judgment may be given againſt that 
1 Haw. 192. $2 

In the caſe of K. againſt Kinnerſtey and Moore, T. 5 G. 
An information was brought, ſetting forth that the defend- 
ants being evil diſpoſed perſons, in order to extort money 
from my lord Sunderland, did conſpire together to charge 


my lord with endeavouring to commit ſodomy with the 


a huſband and wife only, becauſe they are eſteemed but as 
one perſon in law: But it is certain, that an action on 


Judgment may 
be given againſt 
one only. 


ſaid Moore. The defendant XKinnenſley only appears, and : 


pleads to iſſue, and is found guilty. And now exception 
Was taken in arreſt of judgment, that to every conſpiracy 
there muſt be two perſons at leaſt, whereas here is only 


one bronght in and found guilty, and the other poſſibly 
may be acquitted. 
arguing from what has not happened, and probably 


never will; for tho' Moore may have an opportunity to 
acquit himſelf, and is not concluded by the verdict as 
 Kinnerſley is, yet as the matter now ſtands, Moore himſelf 


is found guilty, for the conſpiracy is found as it is laid, 
and therefore judgment may be given againſt one, before 


ſeveral 


But it is anſwered, that this is 


the trial of the other. And a caſe was quoted, where 


Perſons acting 
teparately may 
de guilty of a 
. 


On action. 


On indictment 
or information. 


| Confpiracy. 


ſeveral were indicted for a riot, with many others, and two 
only were found guilty; and it was objected, that there 
maſt be thres to make a riot; but upon the words, vit 
many others, judgment was given againſt the defendants, 


And the court ovyer-ruled the. exception. And the 


defendant . had ſentence. And in the Haſter term 
following, Moore alſo was convicted, and had judgment. 


Str. 193. 


In the caſe of K. againſt Cope and oben H. 5 G. Tbe 
beben, and wife, and ſervants were indicted for a con- 


ſpiracy to ruin the trade of the proſecutor, who was the 


king's card- maker. The evidence againſt them was, that 
they had at ſeveral times given money to the proſecutor's 
apprentices, to put greaſe into the paſte, which had 
ſpoiled the cards. But there was no account given, that 


ever more than one at a time was preſent, tho' it was 
proved they had all given money in their turns. It was 


objected, that this could not be a conſpiracy; for ſeveral 
perſons might do the ſame thing, without having any 
previous communication with each other. But it was 
ruled, that the defendants being all of a family, and con- 
cerned . in making of cards, it would amount to evidence 
ye: gay 4 Ser. 144 | | 
And E. 18G. 2. K. againſt Eliz. Niceels. She was 
indicted for conſpiring with The. Bygrave, unjuſtly to 
charge William Frankland with a robbery, and for that 


purpoſe going before a juſtice, where Bygrave ſwore it 


upon him. Niccels only. came in, and pleaded not guilty 
And the jury found that ſhe was guilty, but that Bygrave 
died before the indictment was preferred. Exception was 

taken, that one alone cannot be guilty of a conſpiracy, 
and here is but one convicted. But the court over-ruled 
this, on the above authority of Kinnerſley's cafe, in which 


caſe there was a poſhbility of contradictory verdicts, Wich 
here cannot be. | Str. 1227. | 


IT, How puniſhed. 


It is clear, that thoſe who are convicted of conſpiracy 


at the ſuit of the party, ſhall have judgment of fine and 
impriſonment, and to render the plaintiff his damages- 


1 Haw, 193. 
Alſo it is certain,. that he whey: 18 convicted at the 


ſuit of the king, of a conſpiracy to accuſe another of a mat- 
ter which may touch his life, ſhall have judgment that he 


hall lole the freedom and franchiſe of the law PT 
1 : ; 16 


Conſpiracy. 465 
he is diſabled from being put upon any jury, or to be 
[worn as a witneſs, or even to appear in perſon in any 
of the king's courts), and alſo that his houſes, lands, 
and goods ſhall be ſeized into the king's hands, and his 
houſes and lands ſtripped and waſted, his trees rooted up, 
and his body impriſoned. And this is commonly called 
villainous judgment, and is given by the common law, 
and not by any ſtatute, and is ſaid generally in ſome books 
to be the proper judgment upon every conviction of con- 
ſpiracy at the ſuit of the king, without any reſtriction to 
ſuch as endangered the life of the party; but this point 
doth not ſeem to be any where ſettled, 1 Haw. 1939. 
But this judgment hath been but ſeldom given ; there 
being no inflance of it ſince the reign of Edward the 
third. Burr. Mansf. 996. 1027, „ 
In the caſe of Kinner/ley and Moore above mentioned, 
Klilinnerſtey was ſentenced to be fined 500l. to ſuffer a year's 
. impriſonment, and to find ſureties for his good behaviour 
for ſeven years. Moore was ſentenced to ſtand in the pil- 
lory, ſuffer a year's impriſonment, and to find ſureties in 
the like manner for ſeven years. Str. 196, a 
T. 26. 3. K. and Riſpal. An inditment was found 
at the ſeſſion againſt the defendant and two others, for 
a conſpiracy. The indictment ſet forth, that the defend- #4 
ants, wickedly and maliciouſly deviſing. and intending 45 
unjuſtly to vex and aggrieve one John Chilton, and to 1 
deprive him of his good name, fame, credit, and reputation, 4 
wickedly and unlawfully did among themſelves conſpire, | _ 
combine, confederate, and agree, falſely and without any 9 
reaſonable or probable cauſe, to charge and accuſe the 1 
ſaid John Chilton, that he the ſaid hn Chilton had then - 
lately taken out of a bag a quantity of human hair of the 1 9 
goods and chattels of the ſaid Riſpa!: That the two other 
offenders, in purſuance of the ſaid conſpiracy, ſaid to 
Chilton, that he was a man of credit, and had better make 
it up than have his credit blaſted : And that Riſpal, in 
further purſuance of the ſaid conſpiracy, unlawfully and 
wickedly did extort from the ſaid Chi/ton 30 l. and a pro- 
miſſory note of 33 1. as a. compoſition for the ſaid offence, 
and to deſiſt from proſecution. On the indictment being 
removed by certiorari, motion was made in arreſt of judg= _ 4 
ment, upon two objections: Firſt, that the juſtices at — 
_ their feſſions have no juriſdiction over conſpiracies, any | 
more than over perjury, uſury, and forgery, it being not 4 
ſpecihed in their commiſſion, nor given them by any 9 
| ſpecial ſtatute, Secondly, the indictment doth not charge | Wo 
Von. K e them | 


Conſpiracy. 

them to have conſpired to'fix any crime on the defendant, 
but only taking hair out of a bag, which might be a law. 
ful act. To the firſt objection it was anſwered, That the 
Juſtices in ſeſſions, under the general words of the com- 
miſſion, have cognizance of all crimes that tend, either 
directly or conſequentially, to a breach of the peace: 
That conſpiracies have this tendency, in the ſame man. 


ner as hbels, which are indictable at the ſeſſions, without 


being ſpecified in the commiſſion : ſo is extortion alſo, 
and this is a conſpiracy to extort. To the ſecond objec- 
tion it was anſwered, 'That the charge 1s, a conſpiracy to 
extort money; by what means is not material: That 
Riſpal did actually extort it; which is a direct and poſitive 
charge againſt him. So that either way there is ground 
ſufficient for the court to give judgment againſt Ri/þa/.— 
By L. Mansfield Ch. J. The caſe lies in a narrow 
compaſs. The firſt queſtion is, Whether the juſtices in 


ſeſſions have a juriſdiction over conſpiracies? No autho- 


rity has been cited to ſhew, that they have not, nor that 
they have. It mult therefore be determined upon general 
principles. The caſes of perjury, forgery, and uſury, 
ſtand upon their own ſpecial grounds; and it has been 
determined, that the juſtices have no juriſdiction there. 
This offence of a conſpiracy is a treſpaſs; and treſpaſſes 


are indictable at ſeſſions, tho' not committed with force 
and arms. They tend to the breach of the peace, 23 
much as cheats or libels, which are eſtabliſhed to be with- 


in the juriſdiction of the ſeſſions. As therefore there is 


no authority to the contrary, I think that the juſtices had 


a juriſdiction here. The ſecond queſtion is, Whether a 
ſuthcient crime be laid in the indictment to enable the 


court to give judgment. The crime is laid as an unlaw- 


ful conſpiracy. This, whether it be to charge a man 


with criminal acts, or ſuch only as may affect his repu- 
tation, is fully ſuticient. The ſeveral facts in the indict- 


ment are not to be conſidered as diſtinct and ſeparate 


charges; but as one and the ſame united and continued 


offence purſued thro? its different ſtages. And then it is 
clear, that the whole will amount to an indictable offence, 
namely, the getting money from a man, by conſpiring to 
charge him with a falſe fact. Burr. Marisf. 13 20. Black: 
Rep. 308;-: wh bid if 5 ³ ?? hoe 


general. 


- A . . * 
1 ) p 
. bt «* FF. 1 . 
: « 7 4 * : a» * Fl . 
d . 
* 0 ä b e + 


HE office of a conſtable, in executing of warrants, 


is treated of under the titles Arreſt and Warrant; 
and in like manner the other particulars. of his duty may 


be found under the reſpective titles throughout the book: 


this title treating only of the office of a conſtable in 


1 


J. Of the antiquity and original of conſtables, 
II. Who ſhall be a conſtable. „ 
III. How choſen and ſtvorn. . 
IV. His power as a conſervator of the peace. 


5 the pe ꝛce, and puniſhment for negleff. + 
II. His indemnity and protection in his office. 
VII. Concerning the expences of his office. 


Mee. 

J. Of the. antiquity and original of conſtables. 
The ſundry names of high conſtables, or conſtables 
of lathes, rapes, wapentakes, hundreds, and franchiſes; 
and the divers names alſo of petty conſtables, tythingmen, 
borſholders, boroheads, headborows, chief pledges, and 


ſuch other (if there be any) that bear office in towns, 
pariſhes, hamlets, tythings, or borows, are all in effect 


- 


This word conflable hath afforded matter of much diſ- 


quiſition to the learned. It is evidently a compound; but 
from what two original words it hath ſprung, hath been 
variouſly conjectured, Hiſtory traceth it from its arrival 
in England, backwards through France and Germany, and 


Greece, to the imperial ſeat at Conſtantinople in the days of 


to be ſome traces in the mongrel name of Laocoon at Troy : 


and more eſpecially of this ſame Conſtantine, who was him- 


ſelf of oriental extraction, having ſprung from Dardania, 
a country of the upper eſa, and was ſaid by his flat- 


V. His duty as a ſubordinate officer to juſtices of 


III. Concerning his account and removal from his 


but two, that is to ſay, conffables and borſbolders. Lamb. 
Conſt. | 5 = 


Conflantine the Great. From whence we aſcend farther 
ſtill towards the eaſt, where we find the word cone or cine 
in Pale/line, which ſigniſied in the times of the old teſtament 
a ſtability, ſtrength, or ſtay. Of which word there ſeem 


2 eren 


Antiqui ty of 
conſtables in 
general. 


* 


Conſtable. 

- ferers to have been deſcended from Dardanus and the 
Trojans, And perhaps this appellation of the emperor 
i might give occaſion to the adopting of the word into the 
1 | - Roman language at that time. For it'was then that the 
= word cunt (the genuine offspring of cone or cune) firſt be. 
came a name of dignity, and from thence travelled weſt- 
5 ; wards (with a little variation according to the genius of 
each language) throughout the provinces. Amongſt the 
Saxons, the word was toning or kyninge, from whence un- 
1 dcoqubtedly we receive our Enxgliſb word king. Again, the 
i | | word ftole, ſtolle, tage, ffable, by an eaſy tranfmutation of 
l | thoſe letters frequent in almoſt all languages (and which 
ſeemeth the other conſtituent of the word conftable), is like- 
wiſe common to thoſe languages of the middle ages, and 
Hgniheth a ſtanding place, diviſion, or department, called 
by the Romans fatio; and all of them probably from the 
ſame origin with the Latin fo, and the ancient Greet 
word raw. $0 that, according to this etymology, the word 
conſtable will properly ſignify the ſtability or ſtay of the 
place, or the ſtrong man of the diviſion, 'The German 
word is cunneſ/tafle; the French conne//able, the Italian cone- 
labile; the Spaniſh condeflable, from the word conde which 
they uſe for count. All which feem to be comprehended 
in the imperial denominations. of the Conflantine family, 
ſuch as Conflans, Conſtantius, Conſlantinus, Conſtantia, Cit 

Plantina, Conſtantianus, Conſtantinacius, and the like. 
| As touching wvr/holders, (which is the other general name, 
8 and doth contain within it the meaning of tythingmen, 
boroheads, headborows, thirdborows, and chief pleages,) 
that is made up of the Saxon borge, borrow, or borhoe, a 
| | - "pledge, and ea/der, the elder, chief, or head; and bor/h- 
= ealder in one word doth mean the chief or head of the 
ſureties or pledges. For the underſtanding whereof, it is 
to be remembered, that by the ancient laws of this realm 
(before the coming in of king Villiam the conqueror) it 
was ordained for the more ſure keeping of the peace, and 
for the better reprefling of thieves and robbers, that all 
freeborn men ſhould caft themſelves into ſeveral com- 
panies, by ten in each company; and that every of thofe 
ten men of the company ſhould be ſurety and pledge for 
the forthcoming of his fellows ; ſo that if any harm were 
done by any of theſe ten, againſt the peace, then the 
* reſt of the ten ſhould be amerced, if he of their company 
_ that did the harm ſhould fly, and were not forthcoming 
to anſwer to that wherewith he ſhould be charged. And 
for this cauſe, the companies are yet in — 
1 JJ....ͤo ¼ . 88 | 8 4 61 
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1 Conſtable. 
of England called bores, of the ſaid word borge, borrow, or 
Liorboe, ſignifying a pledge or ſurety; and in other places 
they are called tythings, becauſe they contain (as hath been 
ſaid) the number of ten men with their families, And 
8 even as ten times ten do make an hundred, ſo becauſe it 
1 was then alſo appointed that ten of theſe companies ſhould 
5 at certain times meet together for their matters of greater 
weight, therefore that general aſſembly, or court, was and 
yet is called a hundred. Furthermore, it was then alſo 
"ih ordained, that if any man were of ſo evil credit, that he 
RS could not get himſelf to be received into one of theſe tyth- 
= ings or boroes, then he ſhould be ſhut up in priſon, as a 
HS man unworthy to live at liberty amongſt men abroad, 
Now whereas every of theſe tythings or boroes did uſe to 
make choice of one man amongſt themſelves, to ſpeak 
and to do in the name of them all; he was therefore in 
ſome places called the tychingmam, in other, places the 
boroes elder, (whom we now call borſholder,) in other 
places the borohead or headborow, and in ſome other 
places the chief pledge, which laſt name doth plainly ex- 
pound the other three that are next before it; for head 
or elder of the boroes, and chief of the pledges are all 
one; and in ſome ſhires, where every third borough hath 
a conſtable, there the officers of the other two are called . 1 
rthᷣirdboroaus. And in theſe tythings or boroes, ſundry _ 4 
good orders were obſerved; and amongſt others, firſt, that | " 
every man of the age of 21 years ſhould be ſworn to the _—_ 
king: Then, that no man ſhall be ſuffered to dwell in 0. 4 
any town or place, unleſs he were alſo received into ſome oY 
ſuch ſuretiſhip and pledge as is aforeſaid : Thirdly, that 
if any of theſe pledges were impriſoned for his offence, 
then he ought not to be delivered without the aſſent of the i 
reſt of his pledges: Again, that no man might remove out 1 
of one tything or boroe, to dwell in another, without law- a 
ful warrant in that behalf: Laſtly, that every of theſe - 
pledges ſhould yearly be preſented and brought forth by 
their chief pledge, at a general aſſembly for that purpoſe, 
which we yet in remembrance thereof do call the view of 
frankpledge, or the leet court. Lamb. Conſt, 5 
Some ſmall ſhadow of which antiquity we ſeem ſtill to 
retain in a common phraſe in drinking, when a man ſays 
to another that he will pledge him; which is ſaid to have 
begun when the Danes tyrannized in this land; and the 
meaning was to encourage the perſon to drink freely, for | v1 
that the other would be ſurety to him that no ene ſhould ; 3 
do him any bodily harm whilſt he was drinking. ; --—- 


* 


* 
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Alſo we do ſtill retain the word borrow as a verb in 
our language, ſi ignifying to take money Yo a pledge or 
ſurety. | 
In ſome places, at this day, there is both a eythingman 
and conſtable, where the tythingman is as it were a deputy 


to execute the office in the conſtable's abſence: but there 


are ſome things which a conſtable hath power to do, that 


tythingmen cannot. intermeddle with; for the conſtable 
may do whatever the tythingman may do, but not on the 


contrary, the tythingman not having an equal power with 


the conſtable. But in places where there is no conſtable, 


the office and authority of tythingman ſeems to be all one 
under a different name. I Black. 357. 


By the (ſtatute of V incheſter, In every FRE and 


high conſtables, eus dit tb conſtables ſhall be chofen to make the view of 


f Their duty. 


a 


armour ; and they ſhall preſent defaults of armour, and of. ſuits 
of towns, and of highways, IN fuch as lodge firangers in 
uplandiſb ns; ar whom they will not anſwer, 13 Ed. 1, 
. , 6. 

And from hence 5 Ceke, and cen will have it, 
that high conſtables are no ancienter than this ſtatute: 
But Mr. Hawkins (agreeably with Lambard, Dalton, and 
other authorities) fays, that it ſeems to be the better 
opinion, that both conſtables of hundreds, which are com- 
monly called high conſtables, and alſo conſtables of tyth- 


ings, which are at this day commonly called petty con- 


{tables or tythingmen, were by the common law, and not 


firſt ordained by the ſaid ſtatute of W/incheer ; for that 


ſtatute doth nor ſay, that there ſhall be ſuch officers con- 
ſtituted, but clearly ſeems to ſuppoſe that there were fuch 
before the making of it. 2 Hau. 61. 

In ſhort, the truth of the matter ſeems to be this: The 
far greateſt part of the buſineſs of high conſtables, at this 


day, is not at all appropriated to them-as high conſtables; 
but only as officers to execute the precepts of the juſtices 


of the peace, which any other perſon may do as well as 


they. The original and proper authority of an high con- 
| ſtable, as ſuch, ſeems to be the very ſame and no other, 
within his hundred, as that of the petty conſtable within 


his vill; and therein, mbſt probably, he is coeval with 
the petty conſtable. The other uſual branches of his 


office, ſuch as the furveying of bridges, the iſſuing precepts 
concerning the appointing of overſeers of the poor, ſur- 

veyors of the highways, aſſeſſors, and collectors of the 

land tax and window duties, and in like manner the view- 
10g of armour by the above mentioned Ratute, are in him, 
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7 Conſtable. N x”, APY 
E not of neceſſity, but as matter of convenience, and it is | — 
8 diſcretionary in the juſtices whom they will appoint to be 
40 their officers in theſe caſes; others have been ſuperadded ll 
© to their office, for the like reaſon of convenience, by ſundry | 1 
3 acts of parliament, ſuch as the iſſuing precepts for the 
* licenſing of alehouſes, for levying county rates, and for 
1 returning liſts of jurors; for that one perſon can do all 5 
OY the fame much eaſjer and ance A than ſo many different 
SY perſons, | 
1 II. W bo ſnall 35 a conſtable. 5 5 
3 No perſon | is qualified to be a conſtable who is not an To be an ia- -- 
. inhabitant of the place for which he 1 is to ſerve. Field. Pen, habitant. Li 
Wt Stat. 331 | N 
8 And every inhabitant may not be a fit arten to be And able per- ö 
WM, appointed to this oflice, for he ought to be of the abler ſort ſon. — M 
1 of pariſhioners: and if a. very ignorant or poor perſon be | 
1 choſen, he may by law be diſcharged, and a an abler perſon — ol 
8 appointed in his room, Dalt. g. 28. ö 
"EP It hath been ſaid, that a cuſtom in a town, that the Women, j 
W inhabitants ſhall ſerve the office of conſtable by turns, | 
8 according to the ſituation of their ſeveral houſes, is not j; 
It good; for that, by ſuch a courſe, it may come to a wo- ; 
' man's turn to be a conſtable, as inhabitant of one of thoſe i 
8 houſes; yet we find ſuch cuſtoms allowed to be good in i 
8 later books; and it ſeems, that the conſequence of the _ * 
; reaſoning above mentioned may well be denied, ſince a | =_— 
: woman in ſuch caſe may procure another to ſerve for her. _ 
: 2 Haw. 63. 1 
£ Alſo it ſeems, that a practiſing phyſician, being METER Phyſicians; =_ 
. conſtable in purſuance of ſuch cuſtom, has no remedy for . FA 
& His diſcharge ; for that there are no precedents of this kind, Doe bl 10 
. and his calling is private. 1d. _ rg . 
387 But in the K. and Clarke, E. 27 g. 3. it was held that e Bl 
| the king may exempt any perſon, or whole bodies corpo- | by 
ä rate, from ſerving the office of conſtable, ſubject however 
8 to this reſtriction, that the exemption be not extended fo 
TD far as to prevent the exiſtence of the office in any parti» | i 
Es cular place. 1 Durnf. and Eaſt, 682. bs 8 | 
HM But by the 32 H. 8. c. 40. The preſident, commons, 5 
1 and fellows of the faculty of payne! in Lee ſhall not — 
= be choſen conſtables, 1 
5 And by the 5 H. 8. c. 6. and 18 C. 2. c. 1 3 Panade Surgeons, 5 
1 in London ſhall Nef freed and exempted een the ener of — 
JT, conſtable. _ 7 | | . | 9 
99 Hb 4 oy 
ng — 4 
3 | P | f 


© Confable. 


In the caſe of K. and Pond, M. 5 G. 95 an an indictment 


againſt Pond, a ſurgeon, fot refuſing to be conſtable, it 
was moved to the attorney general that a nol proſequi- 
might be granted, for that by the 5 H. 8. c. 6. (and by 


the 32 H. 8, c. 40. for the incorporating of barbers wid 


ſurgeons, which 1 incorporation was diſſolved by the above 


act of 18 G. 2.) all perſons of the corporation of ſurgeons. 
within London are exempt; and though it had been held 
that phyſicians are not exempt, yet by the equity of thoſe 
ſtatutes, and by the cuſtom of the realm, all ſurgeons have 
been allowed the ſame privilege : and therefore a noli 


Proſequi was allowed, unleſs cauſe ſhewn. And no cauſe 


Apothecaries, 


Attornies; 


was ſhewed, the W ſays, that ever he heard of. 


Comyns, 312. 
By the 6 & 7 , Apochscarles f in London, and 


within ſeven miles thereof, being free of the company of 


apothecaries; and alſo thoſe in the country Who have 
ſerved ſeven years apprenticeſhip, ſhall by Trempres from 


the office of conſtable. 


Alſo it ſeems certain, that if a ſworn attorney, or 
other officer, of the courts at Wgfminfter, be choſen into 
this office, he may have a writ of privilege for his dif- 


charge, by reaſon of his neceſſary attendance in thoſe 


courts : and it hath heen reſolved, that ſuch officers ſhall 


have this privilege, not only where there is no ſpecial 


cuſtom concerning the election of conſtables, but alſo 


| Barriſters at 


law, ſervants to 
members of 
parliament. 


; 4 


Aldermen of 
London. 


Captain of the 
— guards. 


where they are choſen by a particular cuſtom, in reſpect 
of their eſtates, or otherwiſe ; for that no ſuch cuſtom 
ſhall be intended to be more ancient than the uſages of 


thoſe 63 and therefore ſhall give way to them, 


2 Haw. 6 

And upon the like reaſons, it is taken op granted, 
chat practiſing barriſters at law, and the ſervants of 
members of parliament, have the ſame privilege ; but 


thefe ſeem to have been no reſolutions to this nee. 


1d. 
Alſo it hath been reſolved, that an alderinan of Lon- 


don, for the like reaſons, is not e to be a con- 
ſtable. Id. 


But it hath been holden, that a captain of the king's 
guards, being preſented to ferve as conſtable, in purſuance 
of a cuſtom in reſpe& of his lands in a town, cannot 
claim this privilege ; for that notwithſtanding he is bound 
by his office to perſonal attendance on the king's perſon, 
yet ſuch office being of late inſtitution, may not prevail 


: * an ancient cuſtom. 1d, 


I- 


= wu 
Vet if fuch an officer as before mentioned, or a gen- 
tleman of quality who hath no ſuch office, or a prac- 


 tifing phyſician, be choſen conſtable of a town, which 


| hath ſufficient perſons beſides to execute this office, and 
no ſpecial cuſtom concerning it; perhaps he may be re- 


lieved by the king's bench; but it ſeems that even a 


cuſtom cannot exempt fitting perſons from ſerving the 
office of conſtable, where there are not ſufficient beſides 
them to execute it. But theſe points ſeem not to be 
ſettled. 2 Haw. 63. CO Ry © 
But no ſerjeant, corporal, nor private man, ſerving in 
the militia, ſhall, during the time of ſuch ſervice, be liable 
to ſerve the office of conſtable. | 26 G. 3. c. 107. / 130. 
By the 1 W. c. 18. /. 11. Every teacher or preacher 
in holy orders, or pretended holy orders, in a congregation 
tolerated by Jaw, ſhall from the time of his ſubſcription 
and taking the oaths, be exempted from the office of con- 
ſtable. tg ron 
And by 10 & 11 I. c. 23. /. 2, 3. The proſecutor of 
a felon to conviction, or perſon to whom he ſhall aſſign 


the certificate thereof, ſhall be diſcharged from the office | 


of conſtable. 5 | 
Inaſmuch as the office df a conſtable is wholly miniſte- 
rial, and no way judicial, it ſeems that he may appoint 


a deputy to execute a warrant directed to him, when 


by reaſon of fickneſs, abſence, or otherwiſe, he cannot 
do it himſelf; yet it doth not ſeem to be ſettled, that a 
conſtable can make a deputy, without ſome ſpecial cauſe. 
2 Hanv. 62, is 5 53 
In the caſe of Medhurſ and Waite, M. 2 G. 3. The 


high conſtable appointed a deputy to billet ſoldiers under 


the mutiny act: This appointment was by parol only, 
and the deputy was not ſworn. By L. Mansfeld and the 
court: The high conſtable had power by the act to billet 
ſoldiers; and he may appoint a deputy to this particular 


miniſterial act. This is a miniſterial (not a judicial) act: 


And a conſtable may appoint a deputy to do minitterial 
acts. Burr. Mansf. 1259. N | 


And in the caſe of K. v. Clarke, E. 27 C. 3. it ſeemed 
to be admitted as a ſettled point, that a conſtable may ap- 


point a deputy. Durnf. and Eaft, 1 V. 682. 5 
And the ſuperior muſt be anſwerable for his deputy, 
upon any miſcarriage; unleſs the deputy is duly allowed 
and ſworn; for then he is conſtable. Wood, b. 1. c. 7. 
And by 1W. . 18. / . If any perſon diſſenting 
from the church of England, ſhall. be ſworn conſtable, 
_ : 5 and 


473 


Where there are 
others ſufficient. 


% 


Militia man, 


Diſſenting 
teachers. 


Proſecutors of 
felons. 


Whether he may 


appoint a deputyse 1 


Diſſenters ap- 
pointing a de- 
puty. 


474 


L 


By whom to be 
- Cholen. 


and mall ſeruple to take upon him the oſſice, in regard 
of the oaths, or any other matter required to be done in 


Cionttable. 


reſpect of ſuch office; he may execute it by a ſufficient 
deputy by him to be provided; to be allowed by ſuch per- 
ſons, and in ſuch gane, as ſuch officer ſhould have been 
allowed. 

And by 31 Gat. 32, the like lens are given to 
Roman catholicks on their taking and ſubſcribing the oath. 
and declaration th ſpecified. . 7. 


III. How choſen « and orn. 175 


tt een d regularly, that the petty conſtable ought 


to be choſen in the leet 3 and the high conſtable (properly 


th called) in the torn, which is the general leet, of the 


By whom to be | 


ſworn, 


Cuſtom of 
chuſing. TI 


whole hundred: and if there be no lect, then that the 


| petty conſtable ought to be cheſen alſo in the torn. 


But whether they are to be choſen and appointed. by 
the ſuitors in the reſpective courts, or by the lord or his 
ſteward in the leet, and the ſheriff in his torn, en not 
clearly determined. 2 Haw. 62. 8 

But by which of them ſoever they ſhall be 3 — — 0 
appointed, it ſeemeth clear, that they are to be ſworn 


and placed in their office, by the lord or his ſteward, or 


by the ſheriff relpecuvely, as being judge of the court, 


1d, 


Alſo it ſeems certain, that a cuſtom for. chuſing a con- 
ſtable either way is good; and it ſeems to have been the 
opinion of the makers of the act of 13 & 14 C. 2. here- 
after following, that the lords of the courts leet have this 


power of common right, and conſequently the ſheriff in his 


torn, where there is no court leet. 2 Haw. 93. | 
Anciently the practice was, that in every hundred 


where there was a feudal lord, the conſtables were ſworn 


in and admitted by the lord or his ſteward in his leet; but 
where there was no ſuch feudal lord, the ſheriff in bis torn 
had the ſwearing and placing of them in: alſo if there 


was no feudal lord of the hundred, an annual officer was 


choſen, who was to preſide over the whole hundred, who 


5 was called the high conſtable; but if the hundred was 
feudal, as it often anciently was, then ſuch lord of the 


Chufing high 
conſtab. es. 


| n e, adminiſtered the ofice himſelf. a Bac. Abr. 
| Conſt. A. 


But now the uſaal manner is, that the 12 7 . 


of hundreds be choſen either at the ſeſſions, or by the 


greater number of the jullices « of the diviſion 3 and ee 
that 


3 


; - 


8 i 
CTonſtable. 
that they be ſworn at ſeſſions, or by warrant from the 
ſeſſions; which courſe hath been often allowed and com- 
mended by the juſtices of aſſize. Dalt. c. 28. 9 
And the reaſon thereof may be this, as hath been inti- 
mated above; namely, that their office at preſent doth not 
ſo much conſiſt in executing the office of high conſtable 
as ſuch, as in executing the juſtices” precepts, which they 
may do for the molt part, whether they be indeed high 

conſtables or not. | | FEA I: 
And moreover, every petty conſtable, being a principal 
peace oflicer, and it being neceſſary for the preſervation 
of the peace, that every vill ſhould be furniſhed with one; 
the juſtices of the peace have, ever ſince the inſtitution 
of their office, taken upon them as conſervators of the 
peace, not only to ſwear the petty conſtables, which have 
been choſen at a torn or leet, but alſo to nominate and 
ſwear thoſe who have not been choſen at any ſuch court, 
on the neglect of the ſheriffs or lords to hold their courts, 
or to take care that ſuch officers are appointed in them. 


478. 


Petty conſtables 
appointed by 
juſtices of tha 
peace. 90 


And this power of juſtices of the peace having been con- 


firmed by the uninterrupted uſage of many ages, ſhall not 


now be diſputed, but ſhall be preſumed to have been 


grounded on ſufficient authority. And ſome have carried 
this point ſo far, as to allow the Juſtices at their ſeſſions, 


to ſwear one who was choſen at the leet, and unduly re- 


jected by the ſteward, who had ſworn another in his place, 


2 Haw. 65. | | . 
And in the caſe of K. and Dr. Franchard, H. 14 C. 2. 


Dr. Franclbard was choſen conſtable of Milbarne Port at 


the leet, which immediately adjourned ; and he was after- 
wards ſworn in by a ſingle juſtice of the peace: And upon 
motion for an information as not being duly ſworn, the 
court held this to be a good ſwearing. Sr. 1149. 

. 21 C. 2. The juſtices of the county of Northamp- 
ton, at their general ſeſſions choſe a conſtable for He!mby ; 
and for not coming in to take the oath, proceeded againſt 


him. Which proceedings being removed by certiorari 


into the king's bench, it was moved on affidavits that 
there had not been a conſtable there for 50 years before, 
that he might be diſcharged; alleging likewiſe, that 
Holmby was a privileged place, and that all the inhabitants 


were the duke of York's tenants : But the court held, that 


they could not diſcharge him on motion, and ſaid, that 
they mult determine the matter by aCtion of falſe-impri- 


ſonment, or ſome other way.; and inclined ſtrongly that 


he could not any way be diſcharged : For, by the court, 


* 8 * 
S tho 
. K 


Where no con- 
ſtable hath been 
before. 


Where the leet 
Mall make de- 


fault. 


Mandamus to 
compel the 
Iwearing a con- 
ſtable. 
Conflab'e refuſe 
ing to be ſworn. 


How puniſhed, 


' Conſtable, 


cho originally conſtables were. choſen in leets, yet the 
conſtable being an officer whoſe duty it is to. keep the 
peace, the juſtices may chuſe him in caſes of neceſſity 


as in the hamlets about the tower, the juſtices, by reaſon 


of the increaſe of buildings, where there was formerly 


but one conſtable, did chuſe five; and it was ruled the 


might do ſo; and they ſcemed to incline, that tho' for- 
merly there had been none, yet, they might chuſe one if 
they ſhould think it convenient. 1 Bac. Abr. Conſt, A. 
However, it is certain, that juſtices of the peace had 
power to nominate and ſwear conſtables, on the default of 
the torn or leet, before the ſtatute of 13 & 14 C. 2. c. 12. 


and therefore, that they have ſuch authority in ſome caſes 


not mentioned in that ſtatute, which enacts, that if a con- 
ſtable ſhall die, or go out of the pariſh, any two juſtices 


- may make and ſwear a new one, until the lord ſhall hold a 


leet, or till the next quarter ſeſſions, who ſhall approve of 
the officer ſo made and ſworn, or appoint another: and if 
any officer ſhall continue above a year in his office, the 


Juſtices in their quarter ſeſſions may diſcharge him, and 


put in another till the lord ſhall hold a court as aforeſaid, 
2 Han. 65. „CCT 

And it ſeems to be clear at this day, that the king's 
bench hath power by mandamus to compel the court or 


judge to ſwear a conſtable duly choſen. 2 Han. 65. 


Conſtables lawfully choſen, if they ſhall refuſe to be 
ſworn, a juſtice of the peace may bind them over to the 
aſſizes or ſeſſions (there to be indicted). Dalt. c. 28. 
But it ſcemeth that a juſtice hath no power to commit 


any perſon for ſuch refutal and no more, the proper mode 
being to indict him upon his refuſal, and if found againſt 


him, to aſſeſs a good fine upon him. . Cro. Car. 567. 

It ſeemeth that the ſheriff, or ſteward of the leet, 
cannot lawfully commit them for ſuch refuſal, without 
more; but it is faid, that if the party be preſent in 
the court, he may be finéd; and that if he be abſent, and 
have a certain time and place appointed him by the ſheriff 
or {teward, for the taking of the oath before a juſtice of 
the peace, and have alſo expreſs notice of ſuch appoint- 
ment, and be preſented at the next court, for having re- 
fuſed to take it accordingly, he may be amerced : alſo it 
ſcems, that in either cafe he may be indicted (A) either at 
the allizes or ſeſſions, And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amercia» 


ment, and in all indictments for ſuch refuſal, ſpecially and 
_ exprefly to ſet forth the matiner of every ſuch election, 


5 attuned CA appointment, 5 


4 Conſtable. 
appointment, notice, and refuſal, and before whom the N 9 
court was holden: and it hath been adjudged, that it is i — 
inſufficient to ſay in general, that the party was duly elected, 
or lawfully elected, or that he had notice, without ſetting 
Forth the ſpecial circumſtances thereof. Alſo it is ſaid to 
have been adjudged, that an indictment for not finding a 
ſufficient perſon to ſerve the office of conſtable, without 
ſhewing that the party refuſed to ſerve it himſelf, is inſuf- 
ficient. 2 Haw. 64 —_ 5 N | 
There is a long form of a conſtable's oath, in Dalton, Conflable's oath, 
which is adopted by Mr. Barlow, expreſſing his duty in 
many inſtances; but as that form nevertheleſs doth not 
contain the hundredth part of the conſtable's duty, nor in- 
deed the moſt material inſtances of it, it may be more eli- 
gible (as no particular form is directed by any ſtatute) to 

| ſwear him (B) to the due execution of his office in general, 
than to deſcend to thoſe particulars ; leſt by mentioning | 

ſome parts of his duty, and not others, he may be induced 
to think, that thoſe others are not ſo neceſſary. 


By the 1G. fl. 2. c. 13. High conſtables are to take Oaths of allegi- 
the oaths of allegiance, ſupremacy, and abjuration, as other 1 and ſupre- 
perſons who qualify for offices; but they are not within thge 
ſtatute of the 25 C. 2. c. 2. as to receiving the ſacrament, i 
and ſubſcribing the declaration againſt tranſubſtantiation; WW 
and petty conſtables are exempted both from the one and | 965 
from the other. e . 1 1 


TV. His power as a conſer vater of the peace. — 


Every high and petty conſtable are by the common law Conftable a con- 
conſeryators of the peace. 2 Haw. 33. Crom. 6. Dalt. *vater of the 1 
6 1. | ? . Bs 355 | Peace, N 1 

And therefore if any man ſhall make an affray or aſſault May commit for 

upon another in the preſence of the conſtable, or ſhall 2u affray in his 
. threaten to kill, beat, or hurt another, or ſhall be in Wes. 
a fury ready to break the peace; the conſtable may com- 
mit him to the ſtocks, or other ſafe cuſtody for the preſent, 
and after may carry him before a juſtice, or to gaol, until 
he ſhall find ſurety for the peace, which ſurety the con- El 
ſtable himſelf may alſo take by obligation, to be ſealed and 4 
delivered to the king's uſe; and if the party will not find 1 
ſurety to the conſtable, he may impriſon the party until he 7 ol 


ſhall do it. Dal, c. 1. 5 
1 But he may not require ſurety of the peace, unleſs the But not whey te 11 
s offence be upon his own view, and not if it be com- is abſent. Bi 
15 mitted out of his fight; for he cannot take any mans 4 
+ = RR oath 11 
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_ Subordinate to 


the juſtices of 
the peace. 


- Puniſhment for 
neglect of duty, 


Appeal, 


Executing a 
warrant out of 
his diſtrict. 


Conſtable, | 
oath that he is afraid of death, becauſe he is not a judge 
of record ; which is the reaſon that an obligation-taken by 
him ſhall be in his own name, and not in the king's name, 
and the ſame ſhall be certified in the ſeſſions of the peace. 


Cro. Eliz. $755,370" oor eb 
V. His duty as a ſubordinate officer to juſtices of the 


peace and puniſhment for neglect. 


It hath always been holden, that the conſtable is the 
proper officer to a juſtice of the peace, and bound to exe- 
cute his warrants; and therefore it hath been reſolved, 
that where a ſtatute authorizes a juſtice of the peace to 


convict a man of a crime, and to levy the penalty by war- 
rant of diſtreſs, without ſaying to whom ſuch warrant 


ſhall be directed, or by whom it ſhall be executed, the 


_ conſtable is the proper officer to ſerve ſuch warrant, and 


indictable for diſobeying it. 2 Haw. 262. 
By 33 G. 3. c. 55. Two Juſtices at any ſpecial or petty 
ſeſſions, upon complaint upon oath, of any neglect of 


duty, or diſobedience of any lawful warrant or order of 


any juſtice, by any conſtable, or other peace or parith 


officer, (ſuch perſon having been duly ſummoned to appear 


and anſwer ſuch charge,) may impole, upon conviction, 
any reaſonable fine not exceeding 40s., upon ſuch con- 
ſtable, or other peace or pariſh officer, as a puniſhment for 
ſuch diſobedience or neglect of duty; and if not paid, may 
by their warrant levy the ſame by diſtreſs and fale of the 
goods of ſuch offender, rendering to him the overplus (if 
any) after deducting ſuch fine; and the charges of ſuch 
diltreſs and ſale, to be applied to the poor of the pariſh or 
place where ſuch offender ſhall reſide, at the diſcretion of 
ſuch juſtices. And for want of ſuch diſtreſs, ſuch offender 


ſhall be committed to the houſe of correction for any time 


not exceeding ten days. /. 1. 5 | 
If any perſon ſhall think himſelf aggrieved by any thing 


done in the execution of this act, he may appeal to the 
next ſeſſions of the county or place where he ſhall reſide, 


upon giving ten days notice thereof. ITI. 
And no perſon acting under any ſuch warrant of 
diſtreſs, ſhall be deemed a treſpaſſer ab initio by reaſon of 


any irregularity in ſuch warrant or proceedings thereupon. 


* 


18. l 2. og ; | 
Blatcher. v. Kemp. Maidſtone ſummer, aſſizes, 1782. 


This was an aQion of treſpaſs for entering the plaintiff's 
_ houſe. The defendant had acted under a warrant from a 


— 


8 juſtice 


Conſtable. 

Juſtice to ſearch for nets z the warrant on being produced 
was directed “ To the conſtalle of Shipborne ; to Samuel 
« Carter, and to all other officers of the peace in the county of 
„ Kent,” Evidence was given that the defendant was 
borſholder of the hundred of Little Peckham, which ad- 
joined to the hundred of Shipborne in which the plaintiff's 
houſe was fituated, — Peckham for the defendant con- 
tended, that he was conſtable for the county, and came 
within the warrant, which was directed to all officers of 
the peace in the county of Kent. — Erſkine and G. Bond, 
contra, argued, that when a Juſtice directed a warrant ge- 
nerally to a conſtable of a given diſtrict, and all other 
peace officers within the county, it was reddendo ſingula 
fngulis to the conſtable of each diſtrict in the county ac- 
cording as-the warrant might require execution in any 
part of the county. But no juſtice could by ſuch a war- 
rant authorize a conſtable of one hundred to act in another 
without ſpecially appointing him ſo to do. This was a 
wiſe and politic regulation, for if the execution of war- 
rants were given to mere ſtrangers, force would often be 
_ repelled by force, and infinite miſchief would attend the 
departure from the antient rules of local magiſtracy. If 
the defendant, not being conſtable of S$hipborne, had been 
required to execute the warrant and had refuſed, he could 
not have been puniſhed for his refuſal. He was only a 
volunteer, neither generally deſcribed in the warrant nor 
ſpecially named, and was not entitled to notice under the 
ſtatute, ——L. Mansfield. This is a moſt unjuſt action, 

the plaintiff having received no ſort of damage, and de- 
fendant having acted b5nd fide. I therefore wiſhed much 
to get rid of it. But the law: is correctly brought to my 
recolleCtion, and I am ſorry to find it with the plaintiff. 
No conſtable can act under a warrant out of his diſtrict ; 
it is certainly to be taken, reddendo fingula fingulis. I 
remember a famous caſe at Norwich, where it was ſo 
determined. The reaſons given by the counſel for the 
plaintiff are good ones; they weighed with me in the 
Norwich caſe. This warrant is directed “ To the con- 
ce ſtable of Shipborne; to Samuel Carter, and to all other 
cc peace officers;“ the defendant is neither conſtable of 
 Shipborne, nor Samuel Carter, and the general direction is 
to be taken to each within his diſtrict. Therefore as the 
warrant was not directed to the defendant he cannot 
juſtify under it, and plaintiff muſt have a vedic for I 8. 
Caſ. by H. Black, 1 V. 15. [NJ 13 | 


Double cofts, 


Proper county. 


No action if he 
deſivers a copy of 
the warrants 


_ enaQted, that no action ſhall be brought againſt any con- 
for any thing done in obedience to the warrant of a juſtice 


of the peace, until demand hath been made, or left at the 
uſual place of his abode, by the party, or by his attorney, in 


rant defendant, on producing and proving ſuch warrant 


fendant, for whom ſuch verdict ſhall be found as aforeſaid. 
{-6. 


not to return the warrant to the juſtice, but to keep it for 
his own juſtification ; for he cannot grant to the-party the 


No aQion but 
within fix 
| months, = 


which in his aid, or by his command, mall de a thing con⸗ 


refuſed or neglected for ſix days after ſueh demand: and 
if after compliance therewith, any ſuch action ſhall be 


fendant, wee e e any defect of juriſdiction in the 


juſtice and conſtable ; on proof of ſuch warrant, the jut 
ſhall find for the conſtable, notwithſtanding ſuch defect of 


the juſtice, the plaintiff ſhall recover his cofts againſt him, 
to be taxed in ſuch manner by the proper officer, as to in- 


but 8 lix months after the act committe 
c. 44 4 


Conſtable. 
VI. His indemnity and prolection in his Mee. 


If an action is brought againſt a conſtable for any 
thing done by virtue of his office; he, and alſo all others 


cerning his office, may plead the general iſſue, and give 
the ſpecial matter in evidence, and if he recovers, he ſhall 
have double coſts. 7 J. c. 5. 

And ſuch action ſhall be laid in the county where the 
fact was committed, and not elſewhere. 21 J. c. 12. 

Formerly the conſtable was bound to take notice of the 
juriſdiction of the juſtice : inſomuch that if the juſtice 
iſſued a warrant in any matter wherein he had no juriſ- 
diction, the conſtable was puniſhable for the execution of 
it: but now, by the ſtatute of 24 G. 2, c. 44. it is 


ſtable, or other perſon acting by his order, and in his aid, 


writing, ſigned by the party demanding the ſame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
brought, without making the juſtice who ſigned ſuch war- 
at the trial, the jury ſhall give their verdict for the de- 


juſtice. And if ſuch action be brought jointly againſt the 
juriſdiction as aforeſaid: and if the verdict be given againſt 
clude ſuch coſts as the plaintiff is liable to pay to ſuch de- 
Note : By this it ſeemeth that the conſtable ought 


ruſal of the warrant, unleſs he hath it: but he muſt cer- 
tify to the Ja what he hath done in the execution 
thereof. 
And no action ſhall be brouglit againſt a conſtable, 
T 24G. 2. 


And 


Conſtable, 

And if the conſtable is aſſaulted in the execution of his 
blfice, he need not go back to the wall, as private perſons 
ought to do: and if in the ſtriving together, the con- 
{table kills the aſſailant, it is no felony; but if the con- 
ſtable is killed, it ſhall be conſtrued premeditated murder. 
Hale's Pl. 37. 1 H. H. 457. | gut 


VI. Concerning the expences of his office: 


. 


money directed by an act of parliament, by diſtreſs, may 
deduct his own reaſonable charges of taking, keeping, and 
ſelling the goods diſtrained ; returning the overplus on 
demand, after ſuch penalty or ſum of money and charges 
dedufted. TY 


48x 


Conſtable aſ- 
- faulted need not 
go back to the 


wa 


. 


By the 27G. 2. c. 20. The conſtable executing a Charges of = 
juſlice's warrant, for levying a penalty or other ſum of making diſtreſs; 


A perſon committed to gaol, for any miſdemeanor, Charges of con- 
| veying an of- 
fender to gaol. 


ſhall bear his own charges (if able) for conveying or ſend- 
ing him to the ſaid gaol, and the charges of thoſe that 
guard him thither; and if he ſhall refuſe at the time of 
commitment to defray the ſame, or thall not then pay the 
fame, the juſtice committing him ſhall, by warrant to the 
high or petty conſtable where the perſon ſhall inhabit, or 
from whence he ſhall be committed, or where he ſhall 


Have any goods within the county, order ſo much to be 


fold thereof, as by his diſcretion ſhall ſatisfy the ſame ; the 
appraiſement to be made by four honeſt inhabitants. 
F ö „ | . 
And if he have not money nor goods within the county, 
ſuſficient to bear the charges of himſelf and of thoſe who 
convey him to the gaol or houſe of correction, the conſtable 
may make application to a juſtice, who may upon oath 
examine into and aſcertain the reaſonable expences, and 
mall by his warrant (without fee) order the treaſurer to 
pay the ſame ; except.in Middleſex, where the ſame ſhall 
be paid by the overſeers of the pariſh where the perſon 
was apprehended. 27 G. 2. c. 3. 1 


= . 


And by the 18 G. 3. c. 19. Whereas conſtables, head- Charges in the 
buſineſs of the 


boroughs, and tythingmen, are or may be at great charge 
in doing the buſineſs of their pariſh, townſhip, or place, 


par 


and in many caſes are not ſufficiently indemnified by law ; 


it is therefore enacted, that every conſtable ot other ſuch 
officer ſhall every three months, and within 14 days after 
he ſhall go out of his office, deliver to the overſcers a juſt 
account in writing, fairly entered in a book to be kept for 
that purpoſe, and ſigned by him, of all ſums ſo by him 
Vol., I. 3 expended 


iſh, 
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Zeſſions may 


make regula- 
dions. 


Conſtable. 
expended on account of the ſaid pariſh, townſhip, or place, 
in all caſes not hitherto provided for by law, and alſo of all 


ſums received by him on the account of the ſaid pariſh, 
townſhip, or place; and the overſeers ſhall, within the 


next 14 days after the account ſhall be ſo delivered, lay the 


ſame before the inhabitants, and if approved by the majo- 


rity of them, the overſeers ſhall pay out of the poor rate 


ſuch ſum as ſhall appear to be due on the ſaid account: 
But if the account, or any part thereof, ſhall be diſallowed, 


the overſeers ſhall deliver back to ha conſtable or biker 


officer ſuch book of accounts; who may then produce the 


ſaid book to a juſtice, giving reaſonable notice thereof to 
the overſeer ; which juſtice ſhall examine the ſame, and 
hear and determine any objection that ſhall be made to the 


account, and ſettle the ſum which ſhall appear to him to 


be due, and enter the ſame in the account, and fign his 
name thereto ; and the overſeers ſhall pay the ſame ac- 
cordingly. 1 

Provided, that if the maker ſhall find that the pariſh, 


-townthip, or 'place 1s aggrieved by any thing done or 


omitted by the ſaid conſtable or other officer, or by the 
juſtice z or ſhall have any material objection to the account, 
or to ſuch determination as aforeſaid; he may, giving rea- 
ſonable notice to the ſaid juſtice, conſtable, or other officer, 
appeal to the next general or quarter ſeſſions for the county 
or liberty where ſuch pariſh, townſhip, or place lies ; who 


| ſhall hear and finally determine the ſame : But if it ſhall 


appear to the juſtices that reaſonable notice was not given, 
they ſhall adjourn the appeal to the next quarter ſeſſions. 


And the juſtices may order to the party for whom the appeal 


ſhall be determined reaſonable coſts, in like manner as con- 
cerning ſettlements by the 8 & g I. c. 30.— 


overſcer may ea, if he thinks ſit, to the felons of the 
county. /. 5, 
And the fo ices in \ ſeſſions may nw time to time ay 
down or alter ſuch rules and regulations as to any coſts or 
charges to be allowed to any perſon by virtue of this act, 
as to them ſhall ſeem juſt : which rules and regulations, 
having received the approbation and ſignature of one or 
more of the judges of aſſize, ſhall be binding, and not 
ie on all en whatſoever. "£29: 


Provided, 
that in corporations which have not four juſtices, the 


VIII. Concerning 
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_ Choſen and {worn by them. 


Conſtable. 
„Ill. Co ncerning bis account and removal from his 


The high conſtables ſhall at the general or quarter 


* 


county rate by them received; on pain of being commit- 
ted to gaol until they ſhall account; and ſhall pay over 
the money in their hands, according to the order of the 
{ſaid court, on the like pain: And all their accounts and 
vouchers ſhall, aſter having been paſſed at the ſaid ſeſſions, 
be depoſited with the clerk of the peace, to be kept amongſt 
the records, and inſpected 
I2 G. 2. c. 29. 8. 1 5 

And in ſuch manner as conſtables are to be choſen, in 


by any juſtice without fee. 
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| High conſtables 
ſeſſions, if thereunto required, account for the general to account at the 


ſeſſions. 


an high conſtable from his place, it hath not been thought 


fit, that any one or two juſtices ſhould do it upon their 
diſcretion, but that it ſhould be done by the greater. part 
of the juſtices of that diviſion, and that for ſome juſt cauſe; 
or elſe that it be done at the ſeſſions. Dalt. c. 28. 


And it ſeems clear, that the ſheriff or ſteward of the leet, 
having power to place a conſtable in his office, have by 


conſequence a power of removing him. 2 Haw. 63. 
And alſo the juſtices of the peace have alſo uſed, for 
good cauſe, to diſplace all ſuch conſtables as have been 
2. He ĩ˙ ens; 
And by the 13 & 14 C. 2. c. 12. If a conſtabl 
continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his place, till the lord ſhall 

hold a leet. /. 15. | | 


And if the court, or other judge, ſhall refuſe to dif- 


charge a conſtable, the king's bench may compel them by 


mandamus. 2 Haw. 65. 


A. Indictment for not taking the office. 


in the ſaid county, yeoman, on the 


— in the ear of the reigi of —o and long 


before, and always after until the day of the preferring of this 

indietment, was and is an inhabitart and reſiding within the 
—— aforeſaid in the county aforeſaid, and an 

able perſon to ſerve the office 4 conſtable for the ſaid townſhip; - 
| 1 2 . and 


townſhip 0 


x 


year, 


# $: HE jurors for our lord the king upon their oath pre- 
— in the townſhip of 
day of 


Removal. 
the ſame manner, and by the like authority, are they to be 


removed; ſo as if there ſhall be cauſe to remove and put 


e ſhall. conſtable con- | Ws 
tinuing above a 
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Conſtable. 

and be the faid A. O. on the ſaid —— day 8 
” year aforeſaid, in the townſhip afereſaid, at the court leet 
A. L. lord of the manor of aforeſaid, holden 
Leere A. 8. gentleman, fleward of the ſaid court, by the 
ſuitors of the ſaid court, was elected and choſen, according to 
the ancient cuftom of chiſing conſtables for the ſaid townſhip, 
Ver one year from thence next following, ts do and execute all 
and fingular thoſe things which belong to the office of conſta- 
ble: [or otherwiſe as the cuſtom ſhall be for chuſing 
conſtables :] And that the ſaid A. O. afterwards, to wit, on 
the ——— 4 of — in the year aforeſaid, at the 
townſhip of aforeſaid, had due notice given to him by 
A. B. bailiff of the aforeſaid manor, of his being ſo elected 
and choſen conſtable as aforeſaid, and then and there was by 


bim the 72 A. B. required to appear before J. P. eſquire, 


then and yet one of his mapeſly's juſtices aſſigned to keep the 
peace within the ſaid county, and alſo to hear and determine 
divers felomes, treſpaſſes, and other miſdemeanors i in the ſaid 
county committed, on the ſaid day of in the 
year aforeſaid, to take his oath for the due executing the ſaid 


office of conſtable for the ſame townſhip, according to the duty of 


that office; nevertheleſs the ſaid A. O. his duty in that behalf 


not regarding, but contriving and intending wholly to neglect 


to ſerve the ſaid office of conſtable, after he the ſaid A. O. was 
fo elected and choſen into the ſaid Mete as aforeſaid, to wit, on 

the ſaid day of in. the year aforeſaid, 
and continually afterwards until the day of taking this inquiſi- 
tion, at the townſhip aforeſaid, in the county aforeſaid, unlaw- 
Fully and contemptuouſly did refuſe, and flill doth refuſe, to take 
his ſaid oath for the due executing the ſaid office of conſtable, 
and in any wiſe to execute the ſame office, to the great hindrance 
of juflice, in contempt of our ſaid lord the king, and to the evil 


example of all others in the like caſe Pending , and againſt the 
Peace F our you lord the king. | 


B. Conſtable's oath, 


you ſhall well and truly ſerve our ſovereign brd the 
king, 18 the lord of this leet, if ſworn in a court 
leet,] in the office of conſtable, for the townſhip of ——— for 


the year enſuing, according to the beſt of your till and know- 


ledge : So help you Cod. e 


5 Contempt. See Attachment. 


Conviction, 

THE power of a juſtice of the peace to convict an 
offender in a ſummary way without a trial by jury, 
is in reſtraint of the common law, and in abundance of 
inſtances a tacit repeal of that famous clauſe in the great 
charter, that a man ſhall be tried by his equals; which 
alſo was the common law of the land long before the 
great charter, even for time immemorial, beyond the 
date of hiſtories and records. Therefore generally no- 
thing ſhall be preſumed in favour of this branch of the 
office of a juſtice of the peace; but the intendment will 
be againſt it. Therefore where this ſpecial power is 
given to a juſtice of the peace by act of parliament, it 
muſt appear that he hath ſtrictly purſued it; otherwiſe the 
common law will break in upon him, and level all his 
proceedings. Therefore where a trial by jury is diſpenſed 
withal, yet he muſt proceed nevertheleſs according to the 
courſe of the common law in trials by juries, and con- 
ſider himſelf only as conſtituted in the place both of judge 
and jury, Therefore there muſt be an information or 
charge againſt a perſon ; then he muſt be ſummoned or 
have notice of ſuch charge, and have an opportunity to 
make his defence; and the evidence againſt him muſt be 
ſuch as the common law approves of, unleſs the ſtatute 
ſpecially direQeth otherwiſe; then, if the perſon is found 
guilty, there mult be a conviction, judgment, and execu- 
tion, all according to the courſe of the common'law, di- 
rected and influenced by the ſpecial authority given by 
ſtature; and in the concluſion, there muſt be a record of 
the whole proceedings, wherein the juſtice muſt ſet forth 
the particular manner and circumſtances, ſo as if he ſhall 
be called to account for the ſame by a ſuperior court, it 
may appear that he hath conformed to the law, and not 
exceeded the bounds preſcribed to his juriſdiction. 
The difficulty of drawing up a conviction in due form, 
hath induced the legiſlature to inſtitute a more apt and 
compendious method in divers inſtances; and it were to 
be wiſhed, in eaſe of the juſtices, that this provifion might 
be made more general, Theſe ſummary forms of con- 
viction, which are ſpecially directed by act of parliament, 
are interſperſed throughout this book under the titles to 
which they do reſpectively belong. 
Other forms of convictions, which are left at large ac- 
cording to the courſe of the common law (having no pre- 
e „ ſcriptive 


486. 


com of | BE: it remombered, that on rake = 


tain, and ſo 28 and in the ry; of our Lord 
in the caunty of - | 
yeoman, (if the TROP tek Spry aswell to his majeſty 


Information, ; 


in the county of — 


Conviction, | 


e form of words directed by any act of parliament) 


are likewiſe drawn forth at length under divers titles; par- 
ticularly concerning fuch matters as have been often con- 
troverted in the courts above, occaſioned either by the 
largeneſs of the penalties, or ſometimes by the greatneſs 


of the offenders; as in caſes of riots, forcible entries, game 


de YE; weights and meaſures, and ſuch like, and to them 


reader is referred. 
It remaineth, under this title, to 11 one general pre- 


cedent or form of conviction for the whole; which nh 
be to the xkcd a | 


General form of convigion. 


la u — 
in the year of the reign 7 our 3 
bord George the third, by the grace of God king of Great Bri- 
„ A 
in the county of 


as to the informer, ſay, 200 proſecutes as well for bir aid 
majeſly as for himſelf in this behalf; if as well to the poor 8 
the pariſh where the offence was committed as to the in- 
former, ſay, who proſecutes as well for the poor of the pariſh 
of in the county of as for himſelf in this be- 
half,) in his proper perſon comet before me, J. P. ęſquire, being 


one (or, if the proceedings are required to be before two 


Juſtices, ſay, before us, J. P. e/quire, and J. P. eſquire, being 
vo) of the juſtices of our ſaid lord the king, afſigned to keep the - 


5 au of our ſaid lord the king in and for the ſaid county of 


„ and alſo io hear and determine divers felonies, treſ- 


paſſes, and other m iſdemeanors i in the ſaid county committed, (if 


the particular ſtatute require the conviction to be made by 
a juſtice or juſtices refiding near the place where the of- 


fence was committed, ſay, refding near the place where the 


offence hereinafter mentioned was commutted,) and (as well for 
— as for himſelf, if the caſe ſo requires, and if the in- 
formation is required to be on oath ſay, or his corporal oath). 


_ giveth me (or uc) the ſaid fie (or ti et) to under ſtand and 


be informed, that within = 


now laft paſt, that is to ſay, 
on the - 


day of ——— inthe year of our Lord —, at 
in the ſaid county of — „ one A. O. of — 
yeoman, (here inſert the informa- 
tion,) againſt the form of the flatute (or flatutes) in ſuch caſe 
Pp and Wl 2223086 and ty yore 4 the N flatute (or 


Kue 


KS « 
pn fs oe 
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Convittion. 


Patutes), the ſaid A. O. hath forfeited for his ſaid offence the 


: 


um of ——— of lawful money of Great Britain, and there- 


ußon the ſaid A. I. humbly prays the judgment of me (or us) the 


aid juſtice (or juſtices) in the premiſes, according to the form of 
rs x 9 ( - , in ſuch caſe made and provided, 455 that 
the ſaid A. O. may be ſummoned to anſwer the ſaid premiſes, and 
to make his defence thereto before me (or us) the ſaid juſtice (or 
juſtices). [If the offender hath been ſummoned and doth not 
appear, ſay, Whereupon, 671 the ſaid wy day of 
year aforeſaid, at aforeſaid in the ſaid county of ——, 


1 (or ave) the ſaid juſtice (or juſtices) do iſſue my (or our) ſum- 


mons under my (or our) hand (or hands), directed to the ſaid 
A. O. thereby notifying to him the ſaid information and complaint, 
requiring the ſaid A. O. to be and appear before me (or us) on 
the day of ——— next, at —— of the clock in the forenoon 
of the ſame day, at in the faid county of , to anſaver 
and make his defence in and to the matters contained in the ſaid 
information; and I (or we) do authorize and require 1 


ſerve this my (or our) ſummons, and to attend me (or us) at 


the time and place before mentioned, then and there to make a 


in the 


Iſſuing of ſum» 


monge 


return to me (or us) of the execution of my (or our) ſaid fum- 
mons ; (if the ſummons is not directed to the party, but to 


fome third perſon, then inſtead of the above form, ſay, 


M hereupon, on the faid —— day of in the year afore= 
— aforeſaid in the ſaid county of , I (or 


faid, at 
ave) the ſaid juſtice (or juflices) do iſſue my (or our) ſummons, 
under my (or our) hand (or hands), directed to , (as 


the caſe may be,) thereby notifying the ſaid information and 
complaint, and requiring the faid 


the aid A. O. to be and appear before me (or us) the ſaid juſtice 


(or Juſtices) on the —— day of 


next, at 


of the. 


clock in the foręnoon of the ſame day, at — in the ſaid county 
of , lo anſaver and make his defence in and to the matters 
contained in the ſaid information; and 1 (or aue) do require 


the ſaid m attend me (or 15) at the time and place be- 
fore mentioned, then and there to make a return to me (or us) of 


the execution of my (or our) ſaid ſummons ; then proceed in 
both caſes as follows; at which time and place, that ts to ſay, 


pt in the ſaid county of ———, on the ſaid —— day 
— of the clock in the forenoon of the ſame 


* 


R | 
day, before me (or ug) the juſtice (or juſtices) aforeſaid, comes 
the ſaid A. I. and the ſaid A. O. alths' ſolemuly called, neglecis 


to appear before me (or us), and doth not appear before me (or 


forthwith to ſummon. 


Non-appearancs. 


us), nor make any defence againſt the ſaid charge as aforeſaid, 


although 1 (or we) have waited to the extreme part of the 


forenon of the ſame day for the appearance of the ſaid A. O.; 
,, „„ 


- 


Ii 4 


Proof of ſervice 
of ſummong. 


and ſaith, that he the ſaid 
of 


avith the ſaid ſummons, by "hoy and there delivering a true 


- Conviction; 


and ———, a credible witneſs in this behalf, cometh before 
me (or us) the ſaid juſtice (or juſtices) in his proper perſon, 
and before me (or us) the ſaid juſtice (or juſtices) the ſaid — 
being th:n and there, to wit, on the ſame day and year laft 
aforeſaid, at aforeſaid in the ſaid county of — 
duly ſfavorn touching the premiſes, upon the holy goſpel of God, 
on his corporal oath to him then. and there adminiſtered b 
me (or us) the ſaid juſtice (or juſtices), (J (or we) the 
ſaid juſtice (or juſtices) having then and there full power 
and authority to adminifler the aid oath to the ſaid , 
depoſeth, ſaweareth, and on his oath aforeſaid affirmeth 
did, on the — day 
, , duly ſerve the ſaid A. 6. 


laſt paſt, at 


copy thereef to the ſaid A. O. and ſewing him the ſaid origi- 
nal ſummons, (or, if the original was delivered to the party, 


ſay, by then and there delivering the fame perſonally to the 
fold A. O.) therefore I (or we) the ſaid juſtice (or juſtices) da 


proceed to examine into the truth of the ſaid information and 


complaint ; if the offender appears, then immediately after 


Appearance. 


Ihe ſaid juſtice (or juſtices), if he can ſay any thing for himſelf, 


Confeſſion befere 
evidence. 


the information, and inſtead of the above, ſay,] Whereupon 


the faid A. O. having been duly ſummoned in this behalf, ta 


anſwer and make. his defence to the ſaid information, and 10 
the faid offence therein charged upon him, before me (or us) 
the fn Juſtice (or juſtices) afterwards, that 1s to Jay, por the 

＋5— 173 the year aforeſaid, at afore- 
1 ſaid county of — appeareth. and is preſent be- 


aid i int 


fore me (or us) the ſaid juſtice (or juſtices), in order to anſwer 


and make good his defence to. the ſaid information, and the 
faid offence therein charged upon him as aforeſaid; and he the 
faid A. O. having heard the fame, is aſked by me (or us) 


why he the ſaid A. O. Should not be convifted of the pre- 


miſes above charged upon him in form aforeſaid ; [if the 
and thereupon the ſaid 


A. O. freely and voluntarily ann Heth the ſaid information, 


offender confeſſes the fact, ſay, 


and the ſaid offence and all and fingular the matters and 
things therein contained to be trus, and doth not ſbeau any.cauſ? 
before me (or us) the ſaid juſtice (or fuſftices) why he ſhould not 
be convitted of the ſaid offence charged in the ſaid informa- 


tion, and then go immediately to the judgment; if the 
_ offender pleads not guilty, then inſtead of ſuch ᷑onfeſſion, 
| ſay}, 20% pleadeth that he is not guilty of the ſaid offence. 


Nevertheleſs on the jaid day of —— = in the year aforee 
faid, at aforeſaid in the aid county of ——— one 
credible We to e Wits A, W. F — n the county of 


If ran 2 | 
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Conviction, 
m=——— Feoman, cometh before me (or us) the ſaid juſtice 
(or juſtices) in his proper perſon, and before me (or us) the ſaid 
juſtice (or guftices) the ſaid A. W. being then and there, to 
wit, on the day and year laſt aforeſaid, at ——— aforeſaid 
in the ſaid county of ——— 1» duly ſavorn touching the premiſes 
upon the holy goſpel of God, on his corporal cath to him then and 
there adminiſtered by me (or us) the ſaid juſtice (or juſtices), 
(1 (or we) the ſaid juftice (or juſtices) having then and there 
full power and authority to adminiſter the ſaid oath to the ſaid 
A. W.) depoſeth, ſweareth, and upon his oath aforeſaid . 
affirmeth and ſaith, in the preſence and hearing of the ſaid A. 410 
O. that, (here ſet forth the matters of fact which are the xyigeace, | 4 
ſubject of the information, and if the witneſs is croſs ex- _ £ 1 
amined, ſay, and the ſaid A. W. being croſs examined by the — 
ſaid A. O. on his oath aforeſaid faith, that, here ſet forth ſuch : — 1 
croſs examination, and if more than one witneſs is ex= 
amined, ſtate the ſwearing and examination of every wit- 
neſs thus, and alſo (on the ſaid —— day of —, in the = 
year aforeſaid, at ——— aforeſaid in the ſaid county of —— 1 
one other credible witneſs, to wit, B. W. in the county Wi 
of ——— yeoman, and proceed as in the ſwearing and | W. 
examination of the laſt witneſs.) I hereupon, all and ſingular 
the matters and things in the ſaid information and evidence con» | HA 
tained being by the ſaid A. O. then heard and fully underſtood, „ WK: 
the ſaid A. O. is by me (or us) the ſaid juſtice (or juſtices) 5 1 
aſked, what he hath to ſay or sffer in his defence againſt the 1 
aid information and offence, and in anſwer to the evidence 1 ö 
given as above mentioned, and what he hath to ſay why he ts Sg = 
ſhould nat be convicted of the premiſes ſo charged upon him ; [if Defence, 5 
the offender alleges a defence, tay, and thereupon the ſaid 
A. O. in his defence faith, that, ſtating his defence, and if 
not proved, fay, but does not produce any evidence to prove the 
ame, nor doth he require any time for that purpoſe ; it the of- 
fender makes no defence, ſay, but the ſaid A.O. doth not 
offer or ſay any thing, or produce any evidence, in his defence 
againſt the ſaid information and offence, and in anſwer to the 
evidence given as above mentioned, nor «why he ſhould not be 
convicted of the premiſes ſo charged upon him; if the offender 
makes any defence by a witneſs or witneſſes which does 
not entitle him to an acquittal, then, omitting to ſtate ſuch 
defence, lay,] and foraſmuch as upon hearing and fully under= 
Sanding the ſaid infurmation, and the evidence given as above 
ſuentioned, and alſo upon hearing and fully underſtanding all and 
Jong ular the matters and things by the ſaid A. O. alleged 
and proved in his defence touching the premiſes in the ſaid in- 
2 3 i Formation 


_ Conviction, 


formation PTY [and,' omitting what follows from this 

place, proceed as at the & poſfea. So, if the offender 

| confeſſes the offence in this ſtage of the proceedings, 

Confeſſion after ſay, and hereupon the faid A. O. confeſſeth the ſaid informa- 

N tion, and the ſaid offence and all and ſingular the matters 

and things therein contained, to be true, and doth not ſhew an 

cauſe before me (or us) the fold fuſlice (or juſtices) why be 

ſhould not be convicted of the ſaid offence charged in the ſaid 

information. IWhereupon all and fingular the premiſes being 

ſeen and fully underſtood by me (or us) the ſaid juſtice, (or 7 

tices), and mature deliberation being thereupon had], & it 

manifeſtly appears to me (or us) the ſaid juſtice (or juſtices), 

| that the ſaid A. O. ts guilty of the premiſes above charged pon | 
Judgment, Him in the ſaid information ; it ig therefore adjudged by me 

(or ws) the ſaid juſtice (or juſtices), upon due prof thereof 

made to my (or our) ſatigfaction, (or, if the offence was 

confeſſed in the firſt inſtance, ſay, pon the free and 

voluntary confeſſion of the ſaid A. O.) that all and fingular 

the matters and things in the ſaid information contained are 

true; and thereupon, J (or we) the ſaid juſtice (or juſtices), 

on the ſaid day of - in the year aforeſaid, at 

aforeſaid in the ſaid county of — =, ds convift the ſaid 

A. O. of the offence aforeſaid in and by the ſaid information 

charged againſt bim, and he the ſaid A. O. is hereby convicted 

thereof by me (or us) the ſaid juſtice (or juſtices) upon the oath 

of one (or ) credible witneſs (or witneſſes), (or upon 

his own free and voluntary confeſſion,) according to the form 

of the flatute (or fiatutes) in ſuch caſe made and provided; and 

{ {or ave) the ſaid juſtice (or juſtices) do adjudge, that the ſaid 

A. O. for his offence aforeſaid, hath forfeited the ſum of 

of laavful money of Great Britain, (as in the information; and 

If the penalty is mitigated, fay, which ſaid fum of —— 1 

(or we) do mitigate to the ſum of „) to be diſtributed as the 

law directe; (or and I (or we) do adjudge, that one half of the 

faid fum of be paid 10 the ſaid informer A. I. and the 

other half of the ſaid ſum of be paid to the poor of the 

5 Pa riſb of aforeſaid, where the ſaid offence was committed, 

(or as the caſe requires, ) according to the form of the flatute 

(or /fatutes) in ſuch caſe made and provided; ) (and if coſts are 

given, fay, and J (or we) do further adjudge, that the ſaid A. 

O. do forthwith pay to the ſaid A. I. the ſum of of like 

| lawful money for his cofls in and about the premiſes.) In wit- 

neſs whereof, J (or we) the ſaid juftice (or juſtices) to this re- 

cord conviction have put my (or our) hand and ſeal (or hands 

and WA) „ Gt — afore/aid in for faid county of , the 
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Convictlon. 


=—_ ſaid ſovereign lord the now king, and in the year of our 


done in the matter. Salk. 378. ; Hy 
On the — day of —— ] The information ſhould 


have been given within the time limited by the ſtatute, 
L. Raym. 582: | 
At i 


* 


in the county of ] The place where 
the information was taken is material to be ſhewn, that 


his juriſdiction; and it ſeems proper to name the county 
in the body of the conviction. In K. v. Auſtin, 8 Mod. 
309. an order was quaſhed, becauſe no county was men- 
tioned except in the margin. 7 5 1 
Comethi before me] A conviction ought to be in the pre- 
ſent tenſe, and not in the time paſt. L. Raym. 1376. 
Str. 608. Roberts caſe. This rule holds univerſally 
with regard to the judgment; but the preceding acts of the 
juſtice, ſome of which muſt, and others may have occurred 
at a different time, may be ſtated according to the fact. 
Thus, in K. v. Hall, T. 26 G. 3. where one objection 


was, that the information was not in the preſent tenſe; 
the court ſaid, that the words objected to were better in 


_ to a time paſt, namely, the time of making the informa- 
tion. r iV. 320. + 
the whole record of a conviction in the preſent tenſe. 
J. P. eſquire, being} - In K. v. Chipps, Str. 511. excep- 
tion was taken to a conviction, that information was 
given to ſuch a one, 7u/tice of peace, but did not ſay adtunc 


at the time of the information. But the court ſaid, that 


ſuch an one, exiſten un jujſtic“, Sc. which muſt be in- 
tended that he was one at that time, and was ſuflicient 


without laying adtunc, _ | ELL Wo JE e 

One of the juſtices of our ſaid lord the king, aſſigned to keep 
the peace of our ſaid lord the king in and for the ſaid county] 
The name and ſtile of the juſtice, or juſtices, to whom an 


of the miformation, that it may appear he or they had 
ET, VVV authority 


7 —— doy ＋ e the —— year of the reign f our 


contain the day when it was taken, that it may appear to 


the paſt than the preſent tenſe; becauſe they referred 


491 


Be it remembered] A conviction is the proſecution of Conviftion, 
the party, and a memorandum of what the juſtice hath What. 


it may appear the jullice was acting within the limits of 


Conviction to be 
in the pieſent 
tenſe. 


It has, however, generally obtained in practice, to ſtate 


a juſtice; and he might be a juſtice at preſent, and not 


the conviction ſet forth, that information was made to 


information is given, ſhould be ſct ſorth in the ſtatement 
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| . authority to take ſuch an information. Salt. 474. Str. 
|  Refiding near the place where the offence hereinafter men- 
tioned was committed) In Talbot v. Hubble, Str. 1154, 
it was decided, that though the 12 Car. 2. gives the juriſ. 
diction in exciſe matters to juſtices.of the peace reſiding 
near the place where the forfeiture ſhall be made or offence 
| committed; yet it never was the deſign of the legiſlature 
| do make any alteration in the reſpective juriſdiction of 
| the juſtices, but only to veſt the exciſe juriſdiction in juſ- 
tices of counties, cities, and places, with reſpect to their 
ſeveral local jurifdiftions within ſuch places. | 
On his corporal oath] Where the ſtatute directs the in- 
formation to be on oath, it ſhould be ſtated to be fo taken. 
| K. v. Willis, Befcaquen 16. 5 
To be on a com- Grveth me the ſaid juſtice to underſtand and be informed} 
plaint precedent. A conviction ought to be upon an information or com- 
plaint precedent; and no information can be ſupported but 
by evidence of previous fads. M. 11 W. X. v. Fuller, 
IL. Naym. 5 10. In KX. v. Kent, L. Raym. 1546. the con- 
viction was quaſhed, becauſe the information was ſet out 
to be exhibited on 2 Nov. 1 G. 2. and the convicton was 
laid to be on 2 Oc. 1 G. 2. . 


* 


The time of That within ———*now laſt paſt, that is to ſay, on the 
committing the uu day of — J The time of committing the of- 
_ offence tobe b | . | | . 
| Hated; fence muſt be Rated, that it may appear the proſecution 


is commenced in due time, Salł. 369. and alſo, that the 

party may be enabled to defend himſelf againſt a ſecond 

charge. K. v. Katherall, Str. yoo. But note; the of- 

fence need not be proved preciſely of the day on which 

it is laid to have been committed, though it muſt be proved 

to have been committed within the time limited for the 
| proſecution. And, for this reaſon, it has been held ſufficient 
to ſtate, that between ſuch and ſuch a time the defendant 
killed ſo many deer, without ſhewing the particular days 
upon which they were killed. K v. Chandler, Salk. 378. 
Garth. 50 1. 5 Mod, 446. L. Raym. 582. and 2 v. 
Ne) Simpſon, 10 Mad. 248. „ 
end the place At — in the county 7 — ] The information 
2 commit- muſt ſpecify the place where the offence was committed, 
5 that it may appear to have been committed within the 
HG; juriſdiction. of the juſtice. A conviction before the lord 
mayor of London, upon 16 & 17 Car. 2, c. 2. for felling 
_ coals contrary to that act, viz. leſs than 36 buſhels to the 
chaldron, was quaſhed, becauſe there was no place men- 

tioned where the .coals were ſold, which ought Where 
e emorar"Bt 15 11 | | cen; 


Conviction. 
been, in regard that the power of the lord mayor is only 
in caſe of coals expoſed to ſale in the city of London and 
liberties thereof. ©, v. Highmore, L. Raym. 1220. 

E. 20 G. 3. K. v. Jeffries. This was a conviction on 
the lottery ac 22 C. 3. c. 47. The information charged, 
that on the roth of March 1786, Thomas Jeffries did, in 
Great Queen Street, in the pariſh, &c. take and receive 
of Thomas Fackſon, 28. 9 d.; and, in conſideration thereof, 
did agree to pay him one guinea, if No. 18,433 ſhould 
be drawn on the 3oth day of drawing the lottery. The 


evidence was, “ That on the 1oth March laſt, Fackſon 


inſured perſonally with the ſaid Fefries the ſaid ticket, 
and paid 28. 9d. to receive one guinea if drawn blank 
or prize on the 3oth day of drawing,” ZEr/tine objected, 


that the evidence did not prove the offence to be com- 


mitted in the place laid in the information, which it 
ought to have done; for wherever the juriſdiction of the 


magiſtrates, who try the offence, is local, the offence muſt 


be proved to have been committed within their juriſdic- 


tion. And of this opinion was the court, Conv. 


quaſhed. Durnf. and Eaſt, 1 V. 241. 
One A. O. in the county of ] K. v. 

Crofts. Conviction on 9 GC. 2. c. 23. for ſelling gin. It 
was objected, that it appeared the defendant was a feme 
covert, and therefore, as ſhe could make no contract, it 
muſt be taken to be her huſband's ſale; or, if ſhe could be 
convicted, he ought to have been joined, for conformity: 
And 2 Keb. 468. 479. 634. 1 Sid. 410. were cited. It 


was anſwered, that where the crime is of ſuch a nature 


as can be committed by her alone, ſhe may be indicted 
without her huſband ; which being a proceeding grounded 
merely on the breach of the law, he ſhall not be included 


Feme. coverts 
may be con- 


unleſs privy. H. P. C. 65. 1 Haw. 3. 147. 6 Mod. 


213. 239. In this caſe there may be impriſonment and 
_ whipping. Et per curiam. We think the conviction is 


right; for this is not like the caſes that found only in 
damages: the wife may be convicted alone for recuſancy. 
Hob. 96. 11 Co. Foſter's caſe. And though ſhe cannot 


have the benefit of the contract, yet ſhe as well as a ſer- 
_ vant may do the act of vending. Salk. 384. Gro. Fac. 
482. Beſides, there would be a plain way to evade the 
act, if feme-coverts could not be convicted. Str. 1120. 
And to the deſcription of the offence. All acts which ſubject 
men to new and other trials, than thoſe by which they 
ought to be tried by the common law, ought to be taken 


irictly; and the court of king's bench will require that 
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The offence to 


be particularly 
fet forth, 


1 Salk. 378. L. Raym- 581. et vide Burr. Mansf. 613. 


ſworn in general, but the particular oaths and curſes were 


whether they were indeed oaths and curſes or not. H. 8 G. 
K. v. Sparling, Str. 497. K. v. Fapplerell, Str. 686. 


ſiſted this was not ſuthcient, but that the oaths and curſes 


3 to be ſhewn in caſes where it is the meaſure 


mages to be given in that caſe. Q v. Burnaby. L. 
Raym. goo. | Salk. 181. | 


«& a penal ſtatute ought expreſsly to ſhew, that the de- 
„ fendant is not within any of its proviſoes ; for,“ con- 


006: appearing in the face of it, and all the proceedings are 


* conviction ſhould have the higheſt certainty, and ſatisfy 
4 the court, that the defendant had no ſuch matter in his 


- Conviition. 


it do. appear vpon the face of ſuch proceedings, that he 
fact was an offence within the act, and that the juſtices 
have proceeded accordingly. M. 1 An. K. v. Chandler. 


Burr. Mangf. 2281. Cowp. 827. 

Therefore, the particular manner of the offence ought 
to be ſet forth. Thus, in the caſe of ſwearing before 
the legiſlature by the act of the 19 G. 2. had directed 
a ſummary form of words for the conviction, it was re- 
quired not only to ſet forth that the perſon had curſed or 


to be ſet forth, that the court might judge thereupon, 


X.. Chaveney, Li; Raym. 1368. 

And in the caſe of K. v. Roberts, M. 11 6. Which 
was a conviction for ſwearing 150 oaths in theſe words 
by God, and curſing 150 curſes in theſe words God 
damn you, this matter was carried ſo far, that it was in- 


ought to be ſet forth 150 times each. But the oaths and 
curſes being all only in the ſame words over again, fe 
court held the conviction good. Str. 608. L. Raym. 1376 
And the quantity of the offence is more eſpecially 


of the penalty or damages to be given by the juſtice. 
Thus a conviction upon fat. 43 Elig. c. J. J. 1. againſt 
cutting of trees, &c, was queſtioned for not mentioning 
the number of trees cut, being the meaſure of the da- 


It has been ſaid, * it ſeemeth, that a 3 on 


tinues the author, {« ſince no plea can be admitted to 
« ſuch a convicton, and the defendant can have no re- 
* medy againſt | it, but from an exception to ſome defect 


ce in a ſummary manner, it is but reaſonable that ſuch a 


« favour, as the ſtatute itſelf allows him to plead.“ 2 Haw. 
250. But this is to be underſtood with the following limit- 
ation, that where the enaCting clauſe of a ſtatute conſtitutes 
an act to be an offence under certain circumſtances and not 
under others, there, as the act is an offence only ſub 0 


Convickion. | 495 
che particular exceptions muſt be expreſsly ſpecified and 
negatived; but where a ſtatute conſtitutes an act to be 
an offence generally, and in a ſubſequent clauſe makes a 
proviſo in favour of particular caſes, there the proviſo is 
matter of defence or excuſe which need not be noticed 
in the information. | | SE ABes 1 | | 
Thus, the caſe of X. v. Clarke, E. 14 G. 3. was a ; | 
conviction on 23 H. 8. c. 9. / 16. againſt playing at 
bowls, and the court quaſhed it, becauſe it was not alleged 1 
in the information, that the playing at bowls was out 9 
the defendant's own orchard, and it is only unlawful / | 
modo. Cowp. 335. „%% ͤ Ü ůN | ; TY 
Analogous to which is the cafe of informations upon i 
5 Ann. c. 14. / 4. in which, it is now fully ſettled, that you | Bo 
muſt ſtate and negative all the qualifications enumerated i 
in the 22 & 23 Car. 2. Vide Str. 66. L. Raym. 1415. . 
Burr. Mansf. 148. And note, this 1s ſo neceſſary, that if 
the qualifications mentioned in the 22 & 23 Car. 2. are 
omitted to be ſet out and negatived in theſe informations, 1/30 
their being negatived by the evidence will not ſupply the 4 
defect. K. v. Wheatman, Doug. 33s. _ 
S8o, where in a conviction upon 43 £/:2. c. 7. whereby „ 
itt is enacted, that if any perſon ſhall rob an orchard, not 5 . 
being felony by the laws of this realm, being thereof convicted, 
.&c. he ſhall give the party ſuch recompenſe as by the juſ- „ — ( 
tice ſhall be ordered, it was ſtated, that J. S. made oath | 1 
. before the juſtice, that the defendant Martha Chapman did WW 
4 rob the orchard of Thomas Whitby, the robbery not being felony VP 
3 by the laws of this realm ; and that thereupon the juſtice 1 
Pet did adjudge, &c. per Ryder, Ch. J. "Theſe words in the 
preſent conviction, the robbery not being felony by the laws of 
_ this realm, are not a ſufficient particular deſcription of the _— 
offence, The manner of the ſtealing ought to have ben "0 
Rated; that the court might have judged whether it were WL, 
felonious, and conſequently whether the juſtice had a ju- „ 
riſdiction. K. v. Chapman, Say. Rep. 203. | 
But in the caſe of K. v. Ford, T. g G. there was a 
conviction on 3 C. c. 3. for keeping an alehouſe without 
licence; and it was objected, that in the act there was a 41 
proviſo to exempt perſons who had been puniſhed _ | 1 
by the former law of the 5 & 6 Ed. 6. c. 25. and 
therefore it ſhould have been ſaid, he had not been pro- 


* 


ceeded againſt upon that act: but by the court, That W 
coming in by way of proviſo, he ſhould have inſiſted on "4 1 
it in his defence; it appears he was aſked what he had , _ 
to ſay, and therefore we may reaſonably preſume he had 7 


no 


Conviction, 


5 10 ſuch defence to make. n the conviction was cons 


firmed. Str. 5 5ßä 5. 

And in the caſe of K. v. Bryan, M. 12 G. 2. the 
defendant was convicted on the gin act; and an exception 
was taken, that there was no ayerment that it was not 


ſold to be uſed in medieine: And the caſes on the game 


act were mentioned, where on convictions it is neceſſary 


to exclude all the qualifications for killing game. On the 


other hand, it was inſiſted, that the reaſon of that was, 


| becauſe thoſe were in the enacting clauſe, whereas this 


about medicine comes in by way of proviſo, and is, by 


way of defence, to be ſhewn on the defendant's part: and 
for that purpoſe was cited M. 11 G. K. v. Theed, Str. 608. 


where, in a conviction for obſtructing an exciſe officer 
on the 8 An. c. g. it was objected, that it not being averred 
to be in the day it ſhould have been ſhewn that there was 
a conſtable preſent, which is made neceſlary i in the night; 
but was held to be well, and its being in the night ſhould 
have been ſhewn on the defendant's part. And by the 
court, 'This is brought within the general enaQting clauſe: 
and the true diſtinction is where the extenuation comes 


in by way of proviſo or an Ia and the conviction was 


confirmed. Str. 1101. 
But where the proſecutor is not obliged to negative the 


_ exceptions in a ſtatute, and negatives ſome of them only, 
that part of the information will be rejected as ſurpluſage; 


and if a ſubſequent ſtatute make an exception to a former 


one, it is incumbent on the defendant to ſhew, by way of 
defence, that he comes within ſuch exception. K. v. Hall, 
T. 26 G. 3. Durnf. and Eaſt, 1 V. 322. 


And in general, it is ſufficient for the juſtices, in the 
deſcription of the offence, to purſue the words of the ſta- 


tute, L. Raym. 5 8 1. whence it reſults, that any deſcription 
not within the words of the ſtatute is not ſufficient. K. 
v. Leꝛuellin, 1 Show. 48, ©, v. Moore, L. Raym. 791. 


9590, a conviction on 22 & 23 Car. 2. c. 25. J ). 


againſt unlawfully killing and taking fiſh in any river, &. 


without the licenſe or conſent of the lord or owner of the water, 
was quaſhed, becauſe it did not deſcribe the offence in the 


Words of the ſtatute, or ſay that the defendant tele the 


fiſn, or took and killed the fiſh of another perſon, ot in another 


| perſon's pond, K. v. Mallinſon, Burr. Mang. 682. 


So, in the caſe of K. v. Trelawny, E. 26 G. 3. the con- 
viction, which was on the ſtatute 22 G. 3. c. 47. / 13+ 
againſt inſuring tickets in any ſtate lottery to be authorized 


by act of parliament, was quaſhed, becauſe the inform- 
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ation did not expreſs, that the ticket inſured was a ticket 
in the fate lottery, though the lottery was deſcribed as 
being authorized by the ſtatute 25 G. 3. Durnf. and Eaſt, 
1 V. 222. 5 78 f 1 
Whereupon, on the — day of —— in the year aforeſaid, eee 
Se. I the ſaid juſtice do iſſue my ſummons] T. II G. K. v. — 
EE 7enables. The court were unanimouſly of opinion, that 
we party ought to be heard, and for that purpoſ&ought 
do be ſummoned in fact; and that if the juſtices pro- 
== ceeded againſt a perſon without ſummoning him, it would | 
be a miſdemeanor in them, for'which an information Fi 
would lie. L. Raym. 1406. Str. 630. ey 
And in the caſe of K. v. Allington, H. 12 G. on affi- 
davit that no ſummons was had, the court granted an 10 
information againſt the juſtice who made the conviction, 1 
Str. 678. = | 
Directed to] The ſummons may be directed either 
to the offender, requiring him to appear, or to ſome third 
perſon, requiring him to ſummon the offender. — 
Requiring the ſaid A. O. to be and appear before me on 1 
the —— day of ——] Natural juſtice requires that the #1 
defendant ſhould have a reaſonable time allowed him for 
making his defence. A conviction upon default of appear , 
ance, where the ſummons was to appear immediately 8 
upon the recept of it, was held bad. K. v. Mallinſon, AM 
Burr. Mansf. 6 99. „ | 1 
Hi. 6G. K. v. Johnſon, The defendant was convicted "Wi 
for keeping a gun; and exception was taken, that there 3 
= was not a reaſonable ſummons ; for it was made to appear — - 
== the ſame day, which might be impoſſible upon account of 
the diſtance, or the ſummons being ſerved late; and his 61 
witneſſes might not be got together on ſo ſhort a warn- | wa 
ing: then it was to appear at the pariſh aforeſaid, whereas 48 
there were two pariſhes mentioned before ; ſo the man | 4 
might have gone to one, whilſt they were convicting 
him at the other. It was anſwered, that the defendant 
appeared at-the time, and made defence; ſo that cures all 
defects in the ſummons: and by the court, the anſwer is 
right. Str. 261. „„ . 


It has been made a queſtion, whether a conviction upon =_ 
default of appearance, ſtating, that the defendant was duly _=_ 
ſummoned, without more, would be good: as to whichitmay | 00 


be ſuthcient to obſerve, that in order to authorize ajuſtice to 
proceed to convict in the abſence of a defendant, it is neceſ- 
ſary to prove that he has been ſummoned, and conſequently, | 
that upon ſuch proof, if duly made, the reaſonableneſs of ; Ai 
Vo. I. e ſuch | pos! 
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Conviction, 

fuch ſummons muſt appear, by reference to the time when 
it was ſerved and the time it prefixes to the party. The 
Caſe of K. v. Venables, 11 G. 1. Se. Ca. 210. L. Raym, 
1405, where this queſtion was agitated, and where it was 
held, that the ſummons need not be ſet forth, is the caſe 
of an order, which is diſcretionary with the ;uſtices, and not 
the caſe of a conviction. The caſe of Q; v. Green, 10 
Mod. 213. on the ſame ſubject, is too looſe for an au- 
thority, had it even decided the point; and in K. v. Simp- 
ſon, Str. 46. the objection was as to the certainty of the 
time and place prefixed by the ſummons, and not as to 
its reaſonableneſs. And, per Holt Ch. J. „Of common 

right the party ought to be ſummoned, if poſſible, and 

it would be wel! to ſet forth, that he was ſummoned 
ce and appeared, or did not appear, or could not be found 
& to be ſummoned; and though the act of parliament 
« (in the particular cafe), orders the offender ſhould be 
“ convicted, yet that mult be intended after ſummons, 
e that he may have an opportunity of making his defence: 
and this ſummary juriſdiction ought to be held fſtridtly 
© to form, and every thing ought to appear regular in 
©& them; and they ought to make a memorandum that 
<« ſuch a day complaint had been made, that thereupon 
c a ſummons iſſued returnable ſuch a day, and that the 
« party being ſummoned did, or would not, appear, or 
« could not be ſummoned,” &c. 6 Mod. 41. 

At of the clock in the forencon) It is in general 

convenient to fix the time for the attendance of the partics 

preciſely ; though, according to the foregoing form, it will 

1 8 appear, that they ought not to be held to a very punCtual 
attendance. 

Duly ſerve, &c.] The ſervice of the ſummons ſhould 
be proved upon oath, and it fecmis, that ſuch ſervice 
ſhould, in general, be a perſonal one. 

Therefore I the ſaid juflice do proceed to examine} H. 3 G. 
K. v. Simpſon. The defendant was convicted for deer 
ſtealing ; and the conviction ſet forth, that he had been 
ſummoned to appear before the juſtices, but it did not 
appear he ever was before them, Exception was taken 

to this, that as no appeal lies in this caſe, the juſtices 
ſhould not have proceeded in the abſence of the party, 
eſpecially where it may end in a corporal puniſhment, as 
it may do here for want of a diſtreſs. And, at another 
day, on conſideration, Parker Ch. J. delivered the reſolu- 
tion of the court: We are all of opinion, the offender may 


be. « convicted, without dee The ſtatute is ſilent 
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Conviction, 
as to the method of proceeding, and the law of England, 
it is true, in point of natural juſtice, always requires the 
party charged with any offence, to be heard before he be 
condemned in judgment; but that rule muſt have this 
exception, unleſs it is through his own default; were it 
© otherwiſe, every criminal might avoid conviction. Str. 44, 


WW hereupon tht ſaid A. O. having been duly ſummoned} 


It is evident, that if the defendant appear and make de- 
fence, it muſt be taken that he was duly ſummoned; 


therefore, in ſuch caſe it is unneceſſary to ſay more, and 


his appearance cures any defect in the ſummons, or even 
the total want of one. Str. 261. Salk. 383. Burr, 
Mansf. 1785. „ 
095 115 3 day f, Oc. appeareth] O. v. 
Dyer. Conviction ſet forth that the defendant appeared 
on Tueſday the 17th day of April 1702, whereas in fact 
there was no ſuch day, but the 17th day of April 1702 
was on a Friday. Et per curiam, it is manitfelt there could 
be no ſuch day, and therefore he could not appear there- 
upon; and when one day is ſet forth, his appearance on 
another cannot be intended. Conviction quaſhed. Salł. 
181. 6 Med. 41. . 


And he the ſaid A. O. having heard the ſame, is aſted, 


Sc.] The defendant ſhould be apprized of the charge 
againſt him and put to plead thereto, that is, either to 
confeſs or deny it, before the jultice proceeds to hear 


evidence in its ſupport,  _ 1 85 
And thereupon the ſaid A. O. freely and voluntarily con- 


; 9 Feſſeth} In general, if the defendant confeſſes the offence, 


it is needleſs to go into the proof of it. But this is to be 
underſtood of a confeſſion to the full extent of a good and 
ſuthcient information; for where either the confeſſion does 
not come up to the charge in the information, or is made 
upon an inſufficient information, it will not ſupply the 


want of evidence in the one caſe, or of a ſufficient charge 
in the other. | . | 


Thus, im K. v. Little, confeſſion by the defendant of 


= Aa ſingle fact of offering to ſell ſilk handkerchiefs without 
2 licence, was held not ſufficient to convict him of 
trading as a hawker, pedlar or petty chapman, without 
licence; becauſe a fingle act of ſelling a parcel of filk 
handkerchiefs to a particular perſon, is not a proof that he 
was ſuch a hawker, pedlar or petty chapman, as ought to 
have taken out a licence. Conviction quaſhed. Burr. 
Mangf. 613. Had the confeſſion been, that he had 

+ Kka traded 
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Witaeſs to be 


named. 


Evidence to be 
ſet forth. 


Conviction. 
traded as a hawker, it would have been ſufficient. K. v. 
Smith, Burr. Mansf. 1475 


K. v. Corden, was the cuſs of a confeſſion of an inſuf- 


ficient charge; and the conviction, which was on 5 G. 3. 


c. 14. for preſerving fiſh, not being on the complaint of 
the owner, or ſhewing his diſſent to the fiſhing, and the 
property not being proved on oath, was quaſhed. Burr. 
Mansf. 2279. 

As to the poxver of the pr to take the confeſſion of the 
defendant. In K. v. Gage, Str. 546. it was excepted to a 
conviction on 5 Ann. c. 14. that it was upon the con- 
feſſion of the defendant, which the act had given the 


juſtices no power to take; having only given them juriſ- 


diction to convict upon the oath of one or more credible 


_ witneſſes, Sed per curiam (preter Eyre, J.), the convic- 


tion.muſt be confirmed. The intent of mentioning the 


oath of one witneſs was only to direct the Juſtices, that 


they ſhould not convict on leſs evidence. 

K. v. Hall, T. 26G. 3. The conviction, after ſetting 
forth the information, ſtated the appearance of the de- 
fendant, when the ſaid information, together with exa- 
minations in writing of two witneſſes, which were alſo ſet 
forth, being read, the defendant was aſked for his defence, 


and pleaded guilty. It was objected, that it appeared tlle 


evidence was not given in the preſence of the defendant, 


which it ought to have been; that the defendant ſhould 


have been called upon to plead to the charge before any 

evidence was received, but that inſtead of that, the juſtice 
read over improper evidence which ſhould not have been 
given, and then called on the defendant to anſwer the 
premiſes, by which means the defendant was confounded 


and induced to plead guilty, But the court ſaid, the ob- 


jection was cured by the defendant's having pleaded 
guilty. Durnf, & Eaſt, 1 V. 320. 

One credible witneſs, to wit, A. W. of — yeoman) 
It is requiſite to name the witneſs, that it may appear he 
is not the ſame perſon who was the informer ; for an in- 
former who hath a ſhare of the penalty, is never allowed 
to be a witneſs, unleſs in caſe where a ſtatute ſhall ſpecially 
lo direct it. L. Raym. 1545. 1 Seff. Ca. 378. 

On his oath aforeſaid affirmeth and ſaith, in the preſence 
and hearing of the ſaid A. O.] In all convictions, being 
1n the nature of judgments, the whole evidence ought to 
be ſet forth, or at leaſt ſo much thereof as is ſufficient to 
warrant the conviction; that the court of king's bench 

| | may 


Conviction, 
may judge of the ſufficiency thereof : but otherwiſe it is 
in orders which are authoritative. And ſo it was laid 
down in the caſe of K. v. Lhyd, M. 8 G. 2. which was 


thus; a motion was made to quaſh an order of ſeſſions, 


made under the ſtatute of the 1 W. c. 21. . 6. whereby 


the defendant was adjudged guilty upon full progf of the 


charge againſt him, and that he be diſcharged from his 
office of clerk of the peace, upon the objeCtion that the 


evidence is not ſet out: but it was adjudged after con- 


fideration, that this was an order, and therefore the evi- 
dence need not be ſhewn : but that it would be otherwiſe 
if it was a conviction. Andr. 82. Str. 996. 


M. 5 G. 2. K. v. Theed, A conviction on the candle 


act was quaſhed, becauſe the evidence was not ſet out; 
| it being only alledged, that the offence was fully and duly 
proved. Str. 919. 2 Barnard. 16. 73. 


T. 6G. K. v. Baker. A conviction for taking pil- 


chards againſt the form of the ſtatute, quaſhed : becauſe 
the witneſs ſwears generally that the defendant 7s guilty 
of the premiſes, and that 1s taking upon himſelf to fear 
the law. Str. 316. ©, v. Green, lo Mod. 213. S. P. 


E. 1 G. 3. K. v. Vipont and others. The conviction 


was, that the defendants, having heard the charge, (of 


conſpiring to advance their wages in the woollen manufac- 


ture,) and being called upon by the juſtices to ſhew cauſe 


why they ſhould not be convicted, and having nothing to 


ſay whereby to defend themſelves, are therefore convicted : 
and quaſhed by the court; becauſe the evidence ought to 
be particularly ſet forth, that the court may judge thereof; 
and it mult be given in preſence of the defendant, that 
he may have an opportunity of croſs examination. Burr. 
Hang. 1163. K. v. Crowther, Durnf. and Eajt, 1 V. 127. 
and K. v. Benwell, Id. 6V. 75. . 5 


E. 7 G. 3. K. v. Killet. The defendant, being a 


clergyman, was convicted for neglecting to read the act 


To be given in 


the preſence of 
the defendant. 


againſt profane curſing and ſwearing. The conviction 


fully ſet forth the offence as charged in the information: 


and then goes on, ſetting forth that the defendant was 
ſummoned, and having neglected to appear, the juſtice 
proceeded to examine into the truth of the charge, and the 
ſame, as ſet forth, being duly proved before him, he adjudges 
the defendant guilty. By the court: It is now fully 
ſettled, that upon a conviction the evidence ought to be 
ſet out, that the court may judge whether the juſtices 
have done right; but upon an order it is not neceſſary. 
Burr. Mansf. 2063. — — 
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502 Conviction, 
But, though the evidence ought to be given in the pre. 
ſence of the defendant, if the appearance of the defendant 
and the examination of the witneſs are both ſtated of the 
ſame day, the court will preſume, that the witneſs, was 
examined in the preſence of the defendant, though it be 
not expreſsly ſo ſtated. Burr. Mansf. 1786. Cowp. 241, 
Durnf. and Eaſt, 2 V. 23. 
By the above caſes, as well as many others, it has been 
decided, that the evidence ſhould, in general, be more 
particular than the information. Vide K. v. Little, Burr. 
Mansf. 609. and K. v. Thompſon, Durnf. and Laſt, 2V. 18, 
Sed wide title Game, 2.V. 352, Ke. 
 Theſaid A. O. is by me the ſaid juſtice aſked what he bath 
to ſay in his defence] If the defendant, when put on his 
defence, ſets up a claim of right to the thing he is accuſed 
of taking or deſtroying, and there is any pretence or co- 
Jour for ſuch right, the juſtice ought to acquit him. Per 
Ld. Ch. J. Holt, in K. v. Speed, L. Raym. 583. 
In general, as the juſtices are in the place of jury as 
well as judge, and are the only judges of the credit due 
to the witneſſes, it does not ſeem neceſſary to ſet forth the 
evidence on the part of the defendant, unleſs it be ſuch as 
entitles him to an acquittal. — So, where the juſtices ag 
quitted the defendant, upon evidence which, primd fact, 
Was ſufficient to convict, and there being no contradictor 
or explanatory evidence; the court ſaid, that the evidence 
given was entirely and excluſively for the conſideration of 
the Juſtices below, who were placed in the ſituation of a 
jury; and as they had acquitted the defendant, the court 
could not ſubſtitute themſelves in the place of the juſtices 
acting as jurymen, and convict him. That they could 
not judge of the credit due to the witneſſes whom they 
did not hear examined. That they could only look to the 
form of the conviction, and ſee that the party, if con- 
victed, had been convicted by legal evidence. K. v. Reaſn, 
. Duraf. and Eaſt, 6 V. 375. 
Jo or more Do convict the ſaid 5 O. of the e aforeſaid] E. 
offences one 26 6. 3. K. v. Solomons. This was a conviction on the 
we lottery act, 22 C. g. c. 47. The information as ſet forth 
in the ahead was, that Sclomous did keep an office for 
dealing in ſhares of lottery tickets without a licence; and aljs 
Aid keep an office for regiſtering the numbers of lottery tickets 
quithout a licence, &c. and the ſaid Solomons was thereupon | 
convicted of the ſaid offence charged upon him, in and by 
the ſaid information, &c. according to the form of the 


ſtatute, & c. for winch Ja Yence be was e to 
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Conviction. 
have forfeited 100 1. By the court: The conviction is bad, 
for there is a duplicity of charge ; the defendant is charged 
with dealing in ſhares of lottery tickets, and with regiſtering 
tickets avithout licence; and he is convicted of the ſaid 
offence, ſo that it does not appear of which offence he is 


convicted. A conviction mult be good in all its parts; the 


information muſt be ſupported by the evidence, and the 


judgment mult be ſupported by both. Here the defendant 
is charged with two diſtinct offences, each of which would. 


ſubjeC him to a ſeparate penalty; and ſuppoſing they could 
have been included in one conviction, which is to be 


503 


doubted; the defendant ſhould have been convicted of both. 
A judgment for too little is as bad as a judgment for too 
much, Conviction quaſned. Durnf. and Eaſt, 1 V. 249. 


T. 27 G. 3. K. v. Thompſon. To this conviction, which, 
after ſetting forth the evidence, ſtated, thereupon the de- 


fendant on, &c. at, Qc. before me, Sc. by the oath of one 


credible witneſs, according to the form of the Ratute is con- 
victed; it was objected, that it did not appear upon the 


conviction, of what the defendant had been convicted. 
That the words of the conviction are only a concluſion of 
law, and not an adjudication of the juſtice. That there 
is nothing to connect it with that which precedes it, ſuch 
as that he is convicted of the premiſes, or in manner and form 


aforeſaid, But the court were clearly of opinion there was 


no ground for the objection, and affirmed the conviction, 
Durnf. and Eaft, 2 V. 18. | „ 
In the caſe of K. v. Swallow, E. 39 G. 3. which was 


a conviction on the game laws. The defendant was con- 


victed on 5 Anu. c. 14. in the ſum of 151. for three penal- 


ties, for keeping and uſing engines to deſtroy the game, 


on three ſeveral days. ObjeCtion was taken that the de- 


fendant was charged with three offences in one convic- 


tion, and ought only to have been convicted in one 


penalty in the ſame conviction. L. Kenyon Ch. J. ſaid, 1 


think there is no objection to the conviction on the ground 


that the defendant has been convicted of ſeveral penalties 


in the ſame conviction. Conviction affirmed. Durnf. 


and Eaſi, 8 V. 284. (a) e | 
And for his offence aforeſaid hath forfeited] H. 3 G. 2. 
K. v. Hawkes. A conviction for killing a deer was 
quaſhed, becauſe it was only —— he is convicted, without 
any judgment of forfeiture. Str. 858. EY 


4 th. ct — 


. (a) See this caſe more fully, tile Game, 


Forfeiture, 
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Distribution. 


Conviction. 


And in the aforeſaid caſe of K. v. Vipont and others, 
the conviction not adjudging the forfeiture, was for that 
reaſon, as well as the other above mentioned, determined 
to be ill; eſpecially as the ſtatute, upon which the con. 
viction was made, leaves the judgment diſcretionary 


concerning the duration of the puniſhment, the offender 
being to be impriſoned by the juſtices for any time not 


exceeding three months. Burr. Mangf. 1163. et vide 
I. v. Afbten, 8 Med. 175. 

So, in the caſe of K. v. Elavell and others, the commit- 
ment being, that the defendants ſhould he in priſon till 
they pay their fine; and no fine being ſet, the court 
quaſhed the conviction. I. Raym. 15 14. 

90, a commitment for non-payment of the penalty and 
charges on a conviction on 6 G. I. c. 48. againſt cutting 


down timber trees, (which is in the alternative, that upon 


non-payment of the penalty and coſts, the offender ſhall 
be committed to gaol for any term not exceeding twelve 
months nor leſs than fix, or until the penalty and charges 


| ſhall be paid,) was held illegal, becauſe, as the conviction 
did not aſcertain any ſum for coſts or charges, the time of 


impriſonment was uncertain. Conviction quaſhed, and the 
defendant diſcharged. K. v. Hall, Corp. 60. 
To be diſtributed as the law directe) M. ꝙ Ann. K. v. 


Barret, A conviction for deer ſtealing did ſet forth, that 


He is convicted and hall forfeit 301. according to the 
form of the us without making a diſtribution, which 
ought to be 101. to the informer, 10 J. to the party 
grieved, and 10 l. to the poor. But by the court, this is 
well enough. 1 Sa/k. 383. 

M. 28 G. 3. K. v. Dimpſey, Potts and others. The de- 
fendants were ſeverally convicted before three juſtices, for 
refuſing to receive ſoldiers regularly quartered and billetted 
upon them. Theſe convictions were removed by certiorari, 
fbr the purpoſe of taking the opinion of the court upon 


the conſtruction of the mutiny act, whether alehouſe 
keepers are bound to take in horſes as well as ſoldiers: But 
as there was a deciſive objection to the form of the con- 


victions, the general queſtion was not diſcuſſed. Each of 
the convictions concluded as follows: And aue do adjudge, 
that for the offence afereſaid, he the ſaid defendant hath for- 
 Feited the ſum of 51. laꝛuful money of Great Britain, zo be 


diſpoſed of as the law direfts.— Law objected, that there 


was no diſtribution of the penalty by the juſtices. The 


penalty is directed to be applied, i in the firſt place, to make 


ſatisfaction to the ee for any expenee he may = 
_ cen 


Conviction. 


been put to, by reaſon of his not being billetted as the juſ- 


tices ſhall direct, and the remainder is to be paid to the 


or of the pariſh. He admitted, that where the ſtatute Ia what cafe to 


diſtributes the penalty in certain proportions, it need not 


be made by the 


be diſtributed by the juſtices in the conviction ; but where 8 8258 


it is diſcretionary in the juſtices to diſtribute the penalty in 
ſuch proportions as they ſhall direct, that diſtribution muſt 
appear upon the conviction jitſelf.— Exſtine contra. The 
juſtices were not bound to ſet forth in the conviction the 
manner in which they have exerciſed their diſcretion as to 
the diſtribution of the penalty. At the time of the con- 
viction the penalty is not levied, and non conſtat that it ever 
will; ſo that it is impoſſible to diſtribute it till it is raiſed. 
It may be done at a ſubſequent time, and the court will 
not preſume that the juſtices will not do their duty. Per 


curiam: A judgment is an entire thing; and one part of 


it cannot be given at one time, and another at a ſubſequent 
period. The diſtribution of the penalty is part of the judg- 
ment, and it ought to appear on the record. Conviction 
quaſned. Durnf. and Eaſt, 2 V. 96. 


Do mitigate] The mitigation of penalties is not of 


courſe, but depends upon the power given to juſtices by 
particular acts of parliament, to exerciſe their diſcretion 


in this caſe, within certain bounds, in the inſtances men- 
tioned in thoſe acks. Ry 
And I ds adjudge that the ſaid A. O. do forthwith pay to 
_ the ſaid A. I. the ſum of of like lawful money for his 
ceſts] By 18 G. 3. c. 19. where any complaint ſhall be 
made before any juſtice or juſtices of the peace, and any 
warrant or ſummons ſhall iſſue in conſequence of ſuch 


complaint, that then it ſhall be lawful for ſuch juſtice or 


juſtices, who ſhall have heard and determined the matter 
of the ſaid complaint, to award ſuch coſts to be paid by 


either of the parties, and in manner and form as to him 


or them ſhall ſeem fit, to the party injured (a). | 
In witneſs whereof, T the ſaid juſtice to this record of convic= 
' ron hath put my hand and ſeal] A conviction ſhould be un- 


der the hand and ſeal of the magiſtrate : and a juſtice ought 


to give the defendant a copy of the conviction, if he de- 
mands it; it is a record, and he is entitled to it. K. v. 
Midlam, Burr. Mansf. + Rs EONS” 
After all; theſe convictions being tedious and trouble- 
ſome, are ſeldom drawn up in form, till occaſion calls them 


W 
w- 


* . kk 8 
— — 


(a) For the manner of levying ſuch coſts, and other reg u- 
lations made by 18 G. 3. c. 19. fee pot. title Coſts. 


forth; 


C:inyiftica to 
be returned to 
de ſeſſion. 
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Convicttion. 

forth; as if they be to be recorded at the ſeſſions, or re- 
moved into a higher court by certiorari. But by Buller ]. 

A juſtice of peace ought in every inſtance to return a con- 

viction by him to the ſeſſions, whether the party appeals 

or not, or whether an appeal is or is not given, that the 

crown may not be deprived of its ſhare of . 

Durnf. and Lat, 2 V. 285. 

Note; on a ſuggeſtion that the defendant hath a title 
to the thing i in queſtion, a prohibition will be granted by 
the king's bench, before or after a conviction, to ſtay the 
juſtice from proceeding; for without doubt, if the defend- 
ant have but a colour of title, the juſtices have no juriſ- 
diction in the cauſe; as where the defendant was convicted 
for cutting trees, where he had a right of common. L, 
Naym. 285 4. 
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Copyhold or tenant right lands, 


Copyhold, Urox every admittance to, or furrendar of any copy- 
| hold lands, or grant or leaſe by copy of court roll of 

any honour, or manor, (except the original ſurrender to 

the uſe of a will, and the court book or roll Hell): 
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And if the eſtate is above the value of 
208. a- year, more 
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Eutornary on And for every admittance to any cuſiom right, or 
tenant right, tenant right eſtate, not being copyhold, which ſhall paſs 
dy ſurrender and admittance, or by admittance only, and 
Vhich ſhall not paſs by deed, . 5. d. Total. 
Duty. Fe By 17 G. 3. Ce 50. J. 17. — 4 6 | 
If above the value of 208. a-year, more 
By 13 C. 3. c. 58. /. 1, 
37 G. 3. c. 90. J. J. 
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Copyhold or tenant right lands, 
And for every copyhold tenement mentioned in any 
ſurrender, admittance, or copy of court roll, and every 
cuſtom right or tenant right tenement, not being copy- 
hold, of 295. a-year and upwards, whereupon. a ſeveral 
fine ſhall be due, or a ſeveral fee ſhall be demanded or 
received, a diſtinct ſtamp duty ſhall be charged, according 
to the amount of the duties aforeſaid. 37 G. 3. c. 90. / 11. 
And if the ſteward or officer of any copyhold, cuſtom- 
ary or tenant right court, not being copyhold, ſhall de- 
mand or receive any fine or fee for any furrender or 
admittance of or to any copyhold tenement, or for any 
orant or leaſe by copy of court roll or other copy, of any 
honour or manor z or for any ſurrender,or other inſtru- 
ment of admittance to any cuſtom right, or tenant right 
tenement not being copyhold, without at the ſame time 
demanding and receiving the ſtamp duty in reſpect of 
each ſeveral and diſtin tenement as aforeſaid ; he ſhall, 
for every ſuch offence, forfeit 201. and ſuch duties, whe- 
ther received by him or not, ſhall become a debr from 
him to his majeſty, and if not received by him, the ſame 
ſhall be a debt to his majeſty, from the perſon to whom 
tuck efate „ i 
And if any ſuch ſteward or other officer ſhall receive 
ſuch duties, and ſhall negle& to purchaſe the proper 
ſtamps, and to pay the ſtamp duty ſo received to the com- 
miſſioners of ſtamps for three calendar months after he 


received the fame; he ſhall forfeit 5 l. and double the 
Eos , 8 
And by 38 G. 3. c. 85. after reciting, that great diffi- 
culties may ariſe in aſcertaining for what particular te- 
nements the fines paid to the lords of manors may be 
due, or the fees received by ſuch ſteward or other officer 
may be demanded, where ſeveral diſtinct tencments have 
been compriſed in the ſame ſurrender or admittance before 
the paſſing of the above act; it is enaCted, that after 24th 
June 1798, diſtinct and ſeveral ſtamp duties ſhall not be 
required, except where the tenements mentioned in the 
lame ſurrender or admittance, ſhall have been ſurren- 
dered, granted, or conveyed by different ſurrenders or 
admittances, in which cafe a diſtinct ſtamp duty ſhall be 
charged in reſpect of every ſuch tenement of the value 
of 208. per ann. or upwards, which ſhall be added to any 
other tenement,or mentioned therewith to be ſurrendered, 
granted, or conveyed by the ſame inſtrument of admit- 
tance; and if any ſuch ſteward or officer ſhall mention 
or deſcribe, or permit to be mentioned or deſcribed in 
any 


Separate tene- 
ments to have 
diſtinct ſtamps, 


Steward, &c, de 
demand the 


Steward, Ee. to 
provide ſtamps, 
and pay the duty. 


Diſtinct ſtamp s 
duties, not re- 
quired in certain 
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Short chuek - 
ing, &c. not to 
be uſed in mak; 
ing cordage for 


ibipping. 


Cordage to be 


diſtinguiſhed as 


Faple and in e- 


Fiat. 


Copyhold or tenant right lands. 


any ſuch inſtrument of admittance, ſeveral tenements 
which were not uſually compriſed in any ſuch ſurrender, 
admittance, or copy of court roll, or inſtrument of ad- 
mittance made before the paſſing of the above act, without 
procuring the ſame to be duly ſtamped, aud the duty paid 
according to the true intent and meauing of theſe acts; 


he ſhall, for every ſuch offence, be liable to the like 


penalties, and ſubject to the payment of the like duties 
as aforeſaid. Id. J. 1. (a) 


Cordage for Shipping. 


BY the 25 G. 3. e. 56. No perſon, after 25th July 


1785, ſhall uſe, in the making of cables, hawſers, or 
other ropes for the uſe of ſhipping, or knowingly fell the 
fame, in the manufacturing whereof there ſhall have been 
uſed any hemp, uſually known by the names of ſhort 
chucking, half clean, whale line, or other topping, cor- 


dilla, damaged hemp bought at publick or other fales, or 


any hemp from which the {taple part thereof ſhall have 
been taken away by the manufacturer; on pain of for- 
feiting (if he be the manufacturer thereof) ſuch cable, 
hawſer, or other rope, and treble the value thereof; and if 
the vender (and not the manufacturer), he ſhall forfeit a 
ſum equal to treble the value thereof. /. 2. 

And for the better diſtinguiſhing the quality of ſuch 


ropes, whenever the ſame ſhall be manufactured in whole 


or in part, the uſe whereof is not prohibited by this act, 
and the quality whereof ſhall be inferior to clean Peterſ- 
burgh hemp, the ſame ſhall be deemed inferior cordage, and 
the maker (hall diltinguiſh the ſame by running from end 


to end thereof, three-tarred mark yarns, ſpun with turn 


And maker's 


name to be 


_ afhxed. 


contrary to that of rope yarn, and alſo one like tarred yarn 


in every other rope for the uſe of ſhipping ; and ſhall 


mark or write on a tally to be affixed thereon, the word 
flaple or inferior (as the caſe ſhall be), and alſo his name 
figned by himſelf or his attorney, together with the name 
of the place where manufactured; and in default thereof 
every ſuch manufacturer ſhall forfeit 108. for every hun- 


dred E uk 3, 4 


p CET — 


— 
— <a 


(a) The manner of recovering penalties under the. lamp 


And 


acts, ſee title Stamps. 


| .. 8 7 1. 
Cordage for Shipping. 

And if any ſuch rope- maker ſhall wilfully or knowingly 
permit or ſuffer his name to be put as aforeſaid to any ſuch 
ropes, not being of his own proper manufacturing; or if 
the vender or proprietor of any ſuch ropes, or any other 
perſon whatſoever wilfully and knowingly mark upon the 
tally affixed thereon, the name of any perſon not being 
the manufacturer thereof, he ſhall forfeit 20 l. fg. 

And if any perſon ſhall make any cables of any old or 
worn ſtuff, which ſhall contain above 7 inches in compaſs, 
he ſhall forfeit four times the value thereof. /. 6. | 

And when any ſhip belonging to any of his ma- 
jeſty's ſubjects reſident in Great Britain or in the Britiſh 
maſter, at the time of making his entry at the cuſtom 
houſe, ſhall make entry on oath of all foreign made cor- 
dage on board for which no duties have been paid (ſtand- 
ing and running rigging in uſe excepted); and ſuch maſter 
ſhall, before ſuch ſhip be cleared inwards, where any diſ- 


charge ſhall be made of her lading, pay for ſuch foreign 


made cordage as ſhall be ſpecified or mentioned in the ſaid 


Colonies, ſhall come into any port in this kingdom, the 


509 


Penalty on put- 
ting a falſe name 
to cordage. 


= 


Penalty on mak+ 


ing cables of ol4 
tuft, d 


Importing 
cordage. 


entry, the like duties as by the laws now in being are 
charged upon foreign made cordage imported into this 


kingdom; and if ſuch maſter ſhall make default herein, 
ſuch foreign made cordage on board ſuch ſhip ſhall be 
forfeited, and he ſhall alſo forfeit 20s. for every hundred 
weight thereof. /. 8. | 
* But the ſame ſhall not extend to cordage brought from 
the Eaſt Indies; nor to the materials at preſent in the uſe 
of any ſhip built abroad before the paſſing of this act the 
property of any Britiſh ſubject. /. 9, 10. | 
All pecuniary penalties or forfeitures by this act impoſed 
exceeding 51. are to be recovered in the courts of Weſt- 


minſier; if not exceeding 51. the ſame may be levied by 


Penalties how 
to be recovered 
and applied. 


diſtreſs, by one juſtice, on the oaths of fo witneſſes ; and 


if ſufficient diſtreſs cannot be found, ſuch juſtice ſhall com- 


mit the offender to the common paol or houſe of correc- 
tion for”any time not exceeding three calendar months, 


nor leſs than ſeven days, or until ſuch penalty and all coſts 
and charges ſhall be paid. And all ſuch penalties and for- 
teitures, and alfo all cordage which ſhall be forfeited, ſhall 
be paid and delivered to the perſon who ſhall ſue, who 
may ſell or otherwiſe diſpoſe of ſuch cordage (after being 
£9 into lengths not exceeding 12 feet) to his own uſe. 

Provided always, that if any perſon ſhall think himſelf 
aggrieved by any thing done in purſuance of this act, 155 
1 | 6 | 5 or 


Appeal. 
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nor diſtreſs 
deemed unlaw- 


ful for want of 


for m. 


' Buying corn in 
the ſheaf with. 


out meaſuring. 


Cordage for Shipping. 


for which no particular method of relief is appointed, he 


may, within four months after ſuch matter ſhall have been 
done, appeal to the ſeſſions, giving 14 days notice in writ- 
ing of his intending to appeal, and the matter thereof, to 
the perſon appealed againſt, and within four days after 
giving ſuch notice, entering into recognizance before ſome 
Juſtice with two ſureties, to try ſuch appeal, and abide the 


order, and pay ſuch coſts as ſhall be awarded at ſuch 
ſeſſions: and on due proof of ſuch notice, and entering 


into ſuch recognizance as aforeſaid, the. juſtices at ſuch 
ſeſſions ſhall hear and finally determine ſuch appeal, and 
award ſuch coſts as they ſhall think proper; which deter- 
mination ſhall be final and concluſive. ,. 11. 
And no order, verdict, judgment, or other proceeding 
ſhall be quaſhed for want of form only, or be removed by 
certiorari or other writ into any other court; and ſuch 


diſtreſs ſhall not be deemed unlawful, or perſon making 


the ſame a treſpaſſer on account of any defect or want of 
form in the proceedings; nor ſhall the party diſtraining be 
deemed a treſpaſſer ab initio on account of any irregularity 
which may afterwards be done by the party diſtraining; 
but the perſon aggrieved may recover ſpecial damage in 
an aCtion upon the caſe, but no plaintiff ſhall recover in 
ſuch action, if ſufficient tender of amends hath been made 
before fuch action N J. 12. 


| Corn, 

. 7 he meaſure of corn, 

II. Cutting corn growing, or burning ſacks of corn, 
Aſcertaining the prices of corn. 

JV. Exportation and importation of corn. 


V. City of Londen, and Kent, Efjex, and Suſſex. 
Fl. Obftrufing the fr ee paſſage of corn. 


4 T. We meaſure of corn, 


To buy « or ſell corn in the ſheaf, before it is  threſhed 

and meaſured, is againſt the common law of Eug- 

land; and the reaſon thereof ſeemeth to be, ſor that by 
fuch e the IT is in effect toreſtalled. 3 We 197. 


* 


Corn. 


meaſure ſealed and ſtricken by the brim he ſhall forfeit ocherwiſe than 


408. on conviction before one juſtice, on the oath of one 
witneſs; to be levied by the churchwardens and over- 
ſeers, or ſome of them, to the uſe of the poor, by diſtreſs 


and ſale. In default of diſtreſs, impriſonment till paid. 


y” 4 Gr 2. Co 3, 1. 2. | h 
And if any mayor or other head officer ſhall knowingly 


permit the ſame, he ſhall upon conviction thereof at the 
county ſeſſions, forfeit 51. half to the proſecutor, and 
half to the poor, by diſtreſs and ſale; for want of diſtreſs, 
to be impriſoned by warrant of the juſtices, till payment 
be made. / 3. | x _ 


And moreover every perſon who ſhall / or buy corn, selling or buying 
corn other than 


without meaſuring, being thereunto required, or in an 

other manner than is by the 12 C. 2. c. 8. directed, and 
that without ſhaking of the meaſure by the buyer, he 
ſhall, beſides the penalty of that act, forfeit all the corn 


ſo bought or ſold, or the value thereof, to the party com- 


plaining. 22 C23 C. 2. c. 12. /. 2. 
T. 32 G. 3. K. v. J. Major. This was a conviction 


on the above ſtatutes for buying corn at Newport in the 


Ne of Wight by a buſhel different from the Wincheſter 
meaſure. It appeared that the corn was bought by the 
cuſtomary meaſure uſed in the /e Wight, which con- 


tains a pint more than the Wincheſter meaſure. The de- 


fendant was convicted in 40s. and 101. 15s, being the 
value of the wheat ſold. The court ſaid that, as this was 


a queſtion of general concern, they would take time to 
conſider of it. L. Kenyon, Ch. J. delivered the opi- 


nion of the court. We have hitherto delayed giving 


judgment in this caſe, in the hopes of diſcovering that 


the farmers in general have been acting under a miſtake; 
for it is a matter of notoriety that in different parts of 


by Wincheſter 
meaſure. 


by Winchefter 
meaſure. 


the country corn is ſold by different meaſures, ſome greater 


and others leſs than the VMincheſter meaſure. This queſtion. 


depends -on 22 C. 2. c. 8. and the 22 & 23 C. 2. c. 12. 


The former impoſes a penalty of 40s. on any perſon who 


ſhall fell corn or grain, uſually ſold by buſhel, by any other 
| buſhel or meaſure than the Vincheſter meaſure ; the latter 


recites the former act, and in order to inforce it, ſubjects 


both the buyer and ſeller to an accumulative penalty, the 


value of the corn ſold, Theſe acts are expreſſed in the moſt 


politive terms; and it was admitted in the argument, that . 


there was no ſubſequent law, which directly repealed them. 
But ſeveral other ſtatutes for the regulation of the corn 


by 
* 


. * 


% 


8 trade 
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I any perſon ſhall /e corn otherwiſe than by Wincheſter selling com 


Corn; 


tride were referred to, directing returns of the average 
price of corn to be made, and noticing in thoſe returns a 
cuſtomary meaſure, Theſe, it was argued, obliquely, 
though not directly, repealed the ſtatutes of C. 2. We 
have conſidered this matter very fully, and are of opinion 
that the argument does not lead to that concluſion. We 
cannot get rid of thoſe poſitive laws by a reference to 
ſubſequent ſtatutes which were paſſed for another purpoſe, 
and which leave the former ones ſtill in force. —ConviCtion 
affirmed. Durnf. and Eaſt, 4 V. 750. 
Alſo in the caſe of K. v. Arnold, T. 33 G. 3. which was 
a conviction againſt a buyer of corn by a meaſure different 
from the Winchefter meaſure. And as the conviction was 
affirmed it is here given as 2 precedent : Be it remembered, 
that on the 5th day of January in the year of our Lord 1793, 
at Huntingdon in the ſaid tounty of Huntingdon, Robert 
Booth, of Huntingdon aforeſaid in the ſaid county, eſquire, 
cometh before Lancelot Brown and Henry PoynterStanley, 
eſquires, two of his majeſly's juſtices of the peace in and for the 
ſaid county, and giveth us to underſtand and be informed, that 
| Joſeph Arnold, of Eaten Socon in the county of Bedford, 
yeoman, after the 25th day of March in the year of our Lord 
| 16750, to wit, on the 20th day of December in the year of our. 
Lord 1792, at the pariſh of St. Neots in the ſaid county of 
Huntingdon, did unlawfully buy of and from one William 
Peters a certain quantity of wheat containing divers, to wit, 
fifteen buſhels in a different manner than by any buſhel or 
meaſure agrezable to the Randard marked in his majeſty's ex- 
cheguer, commonly called the Wincheſter meaſure, containing 
eight gallons to the buſhel, and no more or leſs, contrary to the 
form of the ſtatute in that caſe made and provided; whereby 
and by force of the flatute in that caſe made and provided, the 
aid Joſeph Arnold hath incurred the ſeveral forfeitures and 
penalties thereunto annexed, And thereupon afterwards on the 
12th day of January in the ſaid year of our Lord 1793, the 
aid Joſeph Arnold, being duly ſummoned to anſwer the charge 
aforeſaid, perſonally appears for that purpoſe at Huntingdon 
eforeſaid in the ſaid county, before us the ſaid juſtices, and 
having heard the ſaid information, and being aſked if he can 
ay any thing for himſelf, why he ſhould not be convicted of the 
Premiſes above charged upon him, the ſaid Joſeph Arnold ad- 
mits that he the ſaid Joſeph on the 20th day of December in the 
year of our Lord 1792, at the pariſh of St. Neots aforeſaid 
15 the county aforeſaid, did buy of the faid William Peters the 
ſaid quantity of wheat in the aid information mentioned, at 
and for ths price or ſum of 31. 19 5. 6 d. out the ſaid yy 
Arno 


Res — 252; 5 — > ed _ as ha. PR 
TT.... 
7 


— 
. 
— * 5 a - — 
— CES — - — ne 
o 
- 4 


— — 
— N 3 
— — 
— Ea. = 7} —_—- 
—— 


—— 


= 


Te”, re 
— "ng 


— 


ho he we wo * 

. e es 
—— 
* 


. > 
«Ee ITS. Dov 
. —— — 


> eng PIE RIO: ana ERIE — 5 D at — = POE IP, OE 8 CO EC OE eg 
PE a eine — CCC OI", "Lone PE _—_— 5 8 — ” 2 + 7 55 
EEC — . — CES — — — — , 9 8 
— . oo wh —— ů — ů } — — PETS. — 
. en ene nan RT ae - 8 — — 2 . wn, ä _ 
— ps — - = a — 83 . — 


. 
— —_— 
— ̃ ͤ— ne 


3 0 
— — . Hs — — eG — — — — — — 2 

er Y 2% 2 Daerr — E ²˙ m co rus) r " 
— > HR Ie nn — Lg — montretits > r need — — —— — — — 


— — 


— 
. 3 ³˙ A at 


— 


— 


. 


—— 

4. 
— ID 
— 


» 
So i. 


— - — — 
— > 4 — — I. 
* 2 S * a4 ONT TY 
— n — * - 


— che ene 
— 
n 22 
— —_— # 
— > 


— 


— — 


— 


— * * — * 
* be — 5 
net A ea. WV... 

— — — — even —— 
ICIS x ene — — = 
OPTI CI IIS . IR SITS 5 > apo; 
543 — > © ang — - —N— ß 
7 == 


_— 2 
. 

— a ens 

— TENT ons 


* * 
— — 
— 


— — < 

2 — 

. hg Bega — 
_ — 


—— ang 


8 — 
e 
— 
—— 
— 
= > 
NL ———— 


———— ma Ir re 


— 


— 


— whe 
bo D 

— hoot ———— — 
— — —— Rm—ay-_s 
— nn my 

< — — 1 

3 Fea rae 
—— — 
* 


— > — 


N . 
— 

Y * 5 

— ——— —¼: 


— "7; —— 
U— — 


r 


Corn. 

old further ſays, that he 1s not guilty of the ſaid offence 
1 ig 5 and by the ſaid infor mation and Mere. 
upon the ſaid Joſeph Arnold ic aſked by us the ſaid juſtices, if 
He has or can produce any evidence to Jpew that he bought the 
ſaid wheat by any. buſbel or meaſure agreeable to the fandard 
marked in his majeſty's. exchequer, commonly called the Win- 
cheſter meaſure ; but the ſaid Joſeph doth not offer any evidence 
touching the premiſes, nor doth he require any time for that pur- 
poſe : Whereupon it appearing to us the ſaid juſtices that the 
ſaid Joſeph Arnold is guilty of the premiſes charged upon him 
in and by the ſaid information; therefore it is adjudged by us the 
ſaid juſtices, thatthe ſaid J oſe ph Arnold zs convicted, and is here- 
by accordingly convicted by us, of the offence charged upon him as 
aforeſaid: And wedefurtheradjudge, that the ſaid Joleph Arnold 
hath far his ſaid offence forfeithd the ſum of 3l. 195. Gd. being the 
value of the ſaid wheat ſo bought by him as aforeſaid, to be ap- 
plied and diſtributed according to law : And wwe do alſo adjudge, 
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the further ſum of 40 5s. to be applied and diſtributed according 


124. for the cofls in and avout the premiſes. In qwitneſs 
whereof wwe have to this record of conviction ſet our hands and 
ſeals at Huntingdon aforeſaid in the ſaid county, this 12th day 
of January in the year of our Lord 1793.——Sellon took 
ſeveral objeCtions to this conviction. - rt, The defendant 
is convicted in 40 8. beſides the value of the corn, whereas 
he is only liable to the latter penalty inflicted by 22 & 
23 C. 2. c. 12. The firſt act 22 C. 2. c. 8. only affects 
the heller. 2dly, The quantity of corn bought is not ſuf- 


to the fatute, whereas if the defendant be liable to both 


defendant is adjudged to pay coſts, whereas none are given 
by the ſtatute. —Lens contra, after referring to the 18 G. 3. 


diſcretion, was ſtopped by the court. L. Kenyon, Ch. J. 
of the kingdom has partly defeated the proviſions of the 


(above) was decided, we had an opportunity of knowing 
from the grand juries in different counties that that deciſion 


= Have only to look at the very words of the ſtatute 22 & 
r rr— ones (a) See title Coſts, 5 
Vo“. I. 5 23 C. 


that the ſaid Joſeph Arnold hath forfeited for bis ſaid offence 


to law : And wwe do further adjudge, that the ſaid Joſeph 
Arnold do forthwith pay to the ſaid Robert Booth the ſum of 


ficiently aſcertained, nor is any price fixed on it in the 
information. zdly, The offence is charged to be contrary 


the penalties, it is contrary to two fatutes. Athly, The 


C. 19. (a), - which enables juſtices to give coſts in their 
I am ſorry that the obſtinacy of the farmers in ſome parts 


ſtatutes of C. 2. becauſe after the cafe of K. v. Major 


gave great ſatisfaction. In order to decide this caſe, we 
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Dianbution of which ſhall by the juſtice be diſtributed, half to the poor, 


Cara fol by 


23 C. 2. which expreſsly ſubjects the buyer to both the 
penalties; for it is thereby enacted, that the buyer ſhall 
forfeit and loſe, befides the penalty of the former ack, all 
corn bought, &c.; that is, he is to forfeit the value of the 
corn, in addition to the penalty of 40s. impoſed by the 
former act. Nor js there any abjeftion in faying that this 
forfeiture is an offence againſt the form of the ſtatute ; for 
all that reſpects the buyer is prohibited by 22 & 23 C. 2. 
On reading over the cafe at firſt, I thought that the objection 
intended to be taken was, that the evidence did not ſup- 
port the charge: but I obſerve that the proof of buying 
according to the regulations of the ſtatute is, by J. 3. 
thrown on the defendant.— Aſbhurſt, J. concurred. — 
Buller, J. The ſtatute 22 & 23 C. 2. c. 12. inſtead of 
ſaying expreſsly that the buyer ſhall be liable to the penalty 
of 40s. and to a forfeiture of the corn fo bought, has ſaid 
the ſame thing impliedly; for it ſays that he ſhall forfeitand 
loſe, beſides the penalty of the former act (which is a pe- 
nalty of 40s.) the corn ſo bought, &c. With regard to the 
the objeCtion, that the quantity is not ſufficiently aſcertain- 
ed, an information before two magiſtrates need not be 
more particular than an information filed in. this court; 
and in the latter caſe an allegation that the defendant 
bought a certain quantity of wheat, containing, to wit, 
| 15 buthels,” would be ſufhciently certain; and here the 
evidence has particularized it. Per cur. Conviction 
affirmed. Durnf. and Eaſt, 5 V. 353. 
Proof to li on And on complaint made to a juſtice of the peace, that 
the owner. corn hath been bought, ſold, or delivered contrary to this 
act, the proof ſhall lie upon the defendant, to make it 
appear by the oath of one witneſs, that he ſold or bought 
the ſeme lawfully : wherein if he ſhall fail, he ſhall for- 
feit as is ſaid before, to be levied by diſtreſs and ſale; 


he penalty. and half to the informer. 22 & 23 C. 2. c.12. f 3. 
Meaſure to be By the 31 G. 3. c. 30. the buſhel by which all corn 
obterved by corn ſhall be meaſured and computed for the purpoſes of this 
1 ny. act, ſhall be the 1/7nchefler buſhel, and a quarter ſhall be 
| deemed to conſiſt of 8 buſhels; and the juſtices of each 
county, and the mayor of ſuch cities or towns as are 

countics of themſelves, or enjoy exempt juriſdictions, and 

from which returns are by this act directed to be made, 

ſhall cauſe a itandard Jinche/ter buſhel to be provided and 

\- kept; and all meaſure ſhall be computed by the ſtricken 

and not by the heaped buſhel; And where corn ſhall be 
ſold by weight, 57 lb, avoirdupoiſe of wheat thall be 
deemed equal to one Hinchefler buſhel; and 55 lb. of 

i | | | | . 5 # f rye; 
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rye; 48 lb. of barley; 42 1b: of beer or bigg, and 38 Ib. 8 
of oats; and further, that 56 Ib. of wheat-meal, 45 lb. of 
wheat-flour, 53 lb. of rye-meal, 48 Ib. of barley-meal, 
41 bb. of beer or bigg-meal, and 22 Ib. of oat-meal, ſhall 
be deemed equal to every ſuch buſhel of corn unground. 
And for the more eaſy meaſuring ground corn in ſacks, Weighing corn 
the proper officer may make choice of and weigh two in facks. 
ſacks out of any number not exceeding twenty, and ſo in 
proportion, and thereby compute the quantity of the 
Whole. / 82. 1 | 5 pe 
And the inſpector of corn returns ſhall make a com- Table to be 
pariſon between the Wincheſter meaſure, and that com- put up. 
monly uſed in the city or town for which he is inſpector, 
and within one month after his appointment, ſhall cauſe 
a ſtatement in writing of ſuch compariſon to be hung up 
in ſome conſpicuous place in the market and town hall 
of ſuch city or town; and ſhall renew the ſame if defaced, 
and ſhall return a copy thereof to the receiver of corn 
returns. /. 83. ON | 


TI, Cutting corn growing, or burning ſtacks of corn. 
Every perſon who ſhall unlawfully cut or take away cutting corn 
any corn or grain growing, being convicted thereof by 3 | 
_ confeſſion, or oath of one witneſs, before one juſtice, ſhall 
for the firſt offence pay ſuch damages as the juſtice ſhall 
appoint: and if the juſtice ſhall think him not able or 
ſuthcient, or if he do not pay ſuch damages, he ſhall com- 
mit him to the conſtable where the offence is committed, 
or where the party is apprehended, there to he whipped 3 
and for every other offence he ſhall in like manner be 
whipped. The conſtable refuſing, ſhall be committed by 
the juſtice till he conform. 43 El. c. 7. 55 9 
But if he cut it at one time, and then come again at 
another time and take it away, it is felony. 1 Haw. 93. 5 
If any perſon ſhall in the night time maliciouſly and wil- Burning corn 
fully burn or cauſe to be burnt, any rick or {tack of corn, in the night. 
he ſhall be guilty of felony: but to avoid judgment of 
death, he may make his election to be tranſported for 
ſeven years. And three juſtices (1 Qt) may determine the 


lame. 22 & 23 C. 2. c. . ; 5 

But by the 9 G. c. 22. commonly called the Black Burning by 
Act, which is inſerted more at large in the title of that "8Þt or &y- 
name, If any perſon ſhall ſet fire to any mow or ſtack of 
28 he ſhall be guilty of felony without benefit of elergy. 
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Maritime coun- 
ties to be divided 
into 12 diſtricts. 


% 


| Seſſions to ap- 
point corn in- 


ſpectors. 


Corn, © 


And the hundred ſhall anſwer the damages, not exceed. 
ing 2001. J. 7, 8, 9, 10. 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, ſuch offender, and fhall be killed,.or wounded ſo 
as to loſe an eye, or the uſe of any limb, in apprehend- 

or endeavouring to apprehend ſuch offender, on proof 
thereof at the ſeſſions, and certificate thereof from thence, 
the ſheriff ſhall pay to the perſon entitled the ſum of 5ʒol. 
in 30 days, to be repaid to him out of the treaſury, 


J. 12. 


III. Aſeertaining the prices of corn. 


For the better aſcertaining the prices of corn and oat- 
meal, by the 31 C. 3. c. 30. it isenaQed, That the ſeve- 
ral maritime counties in England ſhall be divided into 
diſtricts in the following manner: 

* 1 Diftrict to conſiſt of the counties of Eſſex, Ken, 
and Szſſex, and the city of London. 

2d. Suffole and Cambridge. 

3d. Norfolk. TALE 
4th. Lincoln, Laſt and North Riding of York, together 
with the town and county of King a nen- Hull." 

5th. Durham and Northumberland, and the town of 
Berwick-upon-Tweed.  \ . 

6th, Cumberland and We: feln. ; 

7th. Lancaſter and Cheſter, | 

8th. Hint, Denbigh, Angleſea, Carnarvon and Me- 
rionel b. 5 

th. Cardigan, Pembroke, Carmarthen, and Gee gen | 

10th. Glouc Her, Some, et, and Monmouth, and tLe city 
of Briſlol. 

11th. Devon and Cornavall. 

12th. Dorſet and Hants. 

And that in the ſeveral counties forming the above diſ- 


tricts, ſhall, for the purpoſes of this act, be included and 


conſidered as part thereof, all ſuch cities, towns, or places, 


locally ſituated within the ſaid ſeveral counties, as are 


counties of themſelves, or as have an exempt juriſdiction, | 
and which do not contribute to the county rate in which 
they are ſituate. fo IF. 

And the juſtices in ſeſſions, or ſome Wurd cent thereof, 


| ſhall appoint ſuch perſon as they ſhall think beſt qualified 


within their reſpeCtive juriſdictions (not being a miller, 
maltſter, factor, merchant, clerk, agent, or other perſon 


buying corn n for ſale, or for the ſale of meal, flour, malt, 


or 


* 


C.orn. 


or bread made thereof) reſiding within or near each city or 
town hereafter nominated; except ſuch as are counties of | : 
themſelves, or have exempt juriſdiction, and which do not - 
contribute to the county rate where ſituate; to collect | . 
weekly an account of the prices and quantities of corn and 1 
oatmeal, ſold and delivered in ſuch city or town; and ſuch 1 
perſon ſhall be called Inſpefor of corn returns for ſuch MM 
place; and the ſaid juſtices ſhall, in the ſame manner, | | 
upon the death, removal, or refgnation of any ſuch in- 
pector, at the next or ſome ſublequent ſeſhous, appoint 
another fit perſon in his place. / 48. 4 55 

And in ſuch cities or towns as are counties of thlem 

ſelves, the mayor and the juſtices of the peace of ſuch city | 
or town, ſhall, at their ſeſſions, appoint a corn inſpector 

for ſuch place, qualified in like manner as aforeſaid. 
VVV „ „ 

1 And the cities and towns for which inſpeCors ſhall be Places for which 

appointed within each diſtrict, ſhall be as follows : "Inſpectors hall 


rſt, DiſtriQt> See City of Zondon e. poſt.) e 
2d. Ipſwich, Woodbridge, Sudbury, Hadleigh, Stozumar- £ 
ket, Bury St. Edmonds, Beccles, Bungay, Loweſtoft, Cam- 
bridge, Ely, and Wiſteach. . 
3d. Norwich, Yarmouth, Lynn, Thetford, Walton, Wy- 
mondham, Ha Dereham, Harleflon, Holt, Ayleſbam, Far- 
kenbam, and Walſing bam. ̃ 
4th. Lincoln, Gainſborough, Glamford Bridge, Lowth, 
Beſtan, Sleaford, Stamford, Spalding, York, Bridlington, 
Beverley, Howden, Hull, Whitby, and New Malton. We 
_ $th. Durham, Stockton, Darlington, Sunderland, Barnard 
Caſtle, Wolſngham, Belford, Hexham, Newcaftle-upon-T yne, 1 
Morpeth, Alnwick, and Beraick-upon-Tweed. © | 5 0 | 
th. Carlifle, Whitehaven, Cockermouth, Penrith, Appleby, "1H 


and Burton. | 1 
7th. Liverpool, Ulverflone, Lancaſter, Preſton, Ormſkirk, 1 
Warrington, Manchefter, Bolton, Cheſter, Nantwich, Mac- 1 
clesfield, and Stockport. e | . EL Mt 
_ 8th. Holywell, Mold, Denbigh, Wrexham, Tymawr, 1 
Llangollen, Beaumaris, Llannerchymed, Amlwch, Carnarvon, 
Paohelli, Conway, Bala, Corwen, and Dolgelly. _ | + 
9th. Cardigan, Lampeter, Aberyſftavith, Pembroke, Fiſh= . { 
guard, Haverfordweft, Carmarthen, Llandilo, Kedwilly, 1 
Swanſea, Neath, and Cowbridge. „ 1 | _—_ 
Toth. Gloucefter, Cirenceſter, Terbury, Stow on the Weld, kf IG 
Tewkſbury, Taunton, Wells, Bridgewater, Frome, Wellington, F 
Manmouth, Abergavenny, Chepftoww, Pontypool, and Briſtol. 
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Inſpector dying 
or being re- 
moved. 


=» Inſpector's oath, 


printed. by virtue of an act, paſſed in the thixty-jirſt year of the 


Dealers in corn 
to give an ac- 
count weekly to 
the inſpector. 


11th. Excter, Barnſlaple, Plymouth, Tatnefs, | Taviſtech, 


King ſbridge, Truro, Bodmin, Launceflon, Redruth, Helſtone, 
and St. Auftell, | e 5 
12th. Blandford, Bridport, Dorcheſter, Sherborne, Lyme 
Regis, Wareham, Wincheſter, Andover, Baſingitole, Fare- 
ham, Goſport, Newport, Ringwood, Southampton, and Port/+ 


And the juſtices of ſuch maritime counties, and ſuch 
mayor and magiſtrates, may, at their reſpeCtive quarter 


ſeſhons or adjournment thereof, remove any ſuch in- 


| ſpeQtor, for miſbehaviour or neglect of duty, on complaint 


being made thereof on oath, by one witneſs; or on com- 
plaint made in writing and ſigned by the receiver of corn 
returns. Provided, that in caſe the death or reſignation 
of any ſuch inſpeCtor ſhall happen at any time previous to 


the holding ſuch ſeſſions: two juſtices, or ſuch mayor, 


may appoint another perſon in his place until the next 


fellions-::- e 5 5 


And every ſuch inſpector ſhall, previous to his taking 


upon him the office, take and ſubſcribe before one juſtice 


of ſuch county, city, or town, the following oath : _ 
J A. B. do favear [or affirm], That I will at all times make 


due and true returns to the receiver of. corn returns ap- 


reign of king George the third, intitled here ſet forth the 
title of the act], of the weekly quantyties and prices of corn 


and oatmeal at the market held at ———— according to the 


eccounts delivered to me by the ſeveral dealers in corn and oats 
meal at the ſaid market, and that I will uſe my beſt endeavours 


to procure true accounts of ſuch quantities and prices from ſuch 


dealers, and in all things, to the beſt of my ſkill and judgment, 


conform myſelf, as inſpector of corn returns, to the direction 


of the faid act. ſ. 51. 


And all millers, maltſters, factors, merchants, clerks, | 


agents, and other perſons being dealers in corn for ſale, or 


for the ſale of meal, flour, malt, or bread made thereof, 


ſhall return to the inſpector for the city or town whereat 
they ſhall buy any corn or oatmeal, an account in writing 
ſigned by their own name, of the quantity of each reſpec- 
tive ſort of corn and oatmeal by them bought and received 
during any week, on the firſt market day in the week then 


next enſuing, with the prices thereof, and by what mea- 


ſure or weight the ſame was bought; on pain of forfeiting 


Tor every ſuch neglect not exceeding 101, nor leſs than 


* 


49% J. 52. And 
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And evexy ſuch perſon as aforeſaid dealing in corn for Dealers to make ö 
ſale, ſhall, within one calendar month from the time he 2 declaration. i 
ſhall begin to deal in corn or oatmeal in any city or town 5 i 
before-mentioned, make a declaration as follows ; „ Bl 


2 A. B. do hereby declare, that the returns of the quantities e 
and prices of Britiſh corn and oatmeal, which benceforward | | 
ſhall be by me bought and received, Mall, to the beſt of my = 
knowledge and belief, be true and juſt, and to the beſt of my 4 
judgment, conformable to the directions of an act paſſed in the 
thirty-firſt year of the reign of his majeſly king George the _ 
third, intitled [here ſet forth the title of the at], it 


Which declaration ſhall be in writing, and ſigned by fuch 1 
dealer, and ſhall be by him forthwith delivered to a juſtice | 
for ſuch county, city, or town, who ſhall certify the fame | . jj 
to, and ſuch certificate ſhall be filed' by the clerk of the Fl 

peace or town clerk for ſuch place. And in caſe any per- 1 
don ſhall buy any corn or oatmeal for ſale as aforeſaid, 
without having made the ſaid declaration; or ſhall wil- Wi 
fully make a falſe return of the quantities and prices ; he I" 
| ſhall, for every ſuch neglect, or falſe return, forfeit not | 
exceeding 191. nor lefs than 40s. /. 53 
And every ſuch inſpector ſhall enter in a book the ſeve- Inſpector to 


ral accounts of the quantities and prices of corn and oat- keep 3 _ =... = 
meal ſo returned to him, which book ſhall not be made nal ung = 
publick or ſhewn to any perſon whatſoever, unleſs called teceiver. Ll 
for by the receiver of corn returns, or by an order in Cl} 
writing under the hand of a juſtice for the place where = 
ſuch inſpector ſhall reſide : under the penalty of 20 l. And 70h 
Tuch inſpector ſkall return to the receiver of corn returns, 8 
on the True/day in each week, an account of the weekly bt 
quantities and prices of the ſeveral ſorts of corn and oat- | 5 1 
meal ſold and delivered in the city or town for which he 0 
is inſpector, according to the returns ſo made to him; on 4 


Pain of forfeiting for every ſuch neglect 101,, which ac- 9 
count ſhall remain with the receiver of corn returns. | "Rh 
7. 54. Me N 5 0 | | +1 


And whereas it will be uſeful that an account ſhould be Accounts of the 


| 
: 
obtained of the prices of corn and oatmeal ſold in the prices of corn to 1 
ſeveral inland and other counties from which returns are eee 14 N 
not herein- before directed to be made, it is enacted, that 9 
che prices of each ſort of corn and oatmeal ſnall be taken 11 
in manner herein- after directed, in the ſeveral cities and Ry 
towns, within the counties herein-after named: (.) LE 
L14 In 5 
| a8! | Weder er ; _ | 


Sn 


520 


i 


And infpeQors 
to be appointed. 


7 Such inſpedtors . 
to take an oath, 


Corn. 


In the ; 
county of ” Beer; Chelmsford, Colcheſter, and Runferd, 


—— — KENT; Maidſtone, Canterbury, and Dartford. 


— aoto—gng SUSSEX; Chicheſter, Lewes, and Rye. 
— — BERKs; Reading, Newbury, and . indſor. 


S Brpronp; Bedford, Woaburn, and Potton. 


—— PUCKINGHAM Ayiefoury, amd, and Nerv. 
| port Pagnell. 
de nnd DERBY; Derby Cheterfield, and Aſhburn, 


— HeRTFoRD ; Hertford, 5 hops n, and 


 Royfton. 
— — HEREFORD; Hereford, B and Refs. 


———— HUNTINGDON Huntingdon, Sr. FR and &. , 


Neott. 
— — LEICESTER 1. Leiegfter, Afply de-la-Zouch and 
© Hinckley. 


5 5 Fe r Uxbridge, Stains, and Brentford. 
— — N ORTHAMPTON ; Northampton, M. eee 


and Peterborough. | 
— — NoTTINGHAM ; "Up Nottingham, Newark, and 
5 Mansfield. 
— — Ox:oRD; Burford, Henley, and Oxfard. 
— — RUTLAND; Oakham, and Uppingham. 
— er; Tadlows, Shrew/bury, and Whitchurch. 
— — Srarronn; ; Newcaſile, Stafford, and Burton 
upon Trent. 


—— SURREY; Croydon, oy and te 


— — "Warwick; Coventry, Warwick, and Birming- 


ham. 


— — WoRCESTER; MWorceſter, Bvgſham, and Kidder- 


3 


minſter. 

— — WIIISs; Saliſbury, Devizes, and Marlkormgh. 

—— Weſt Riding of York; Leeds, Halifax, and 
Doncaster. 

— — PRECON ; Brechnockh, and Builth, 

MONTGOMERY ; Montgomery, and Pool. 

— hos Rapnor ; ; Knighton, and Preſteigne. 1. 62. 


For each of which diſtricts an inſpector of corn returns 


ſhall be appointed, in the fame manner, and under the 
Tame rules, regulations, and reſtriftions, and removeable 
in like manner. as thoſe appointed for the maritime coun- 
ties aforeſaid. / 63. 


Which inſpector mall Jake the following oath 8 a 
juſtice, or the mayor or chief officer, in the ſame manner 


as is herein before directed i in the maritime counties: 5 
J A. B, 
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e Corn. N | 5 21 
A. B. do fear [or affirm], That I will, at all times, —— 
make due and true returns to the receiver of corn returns | 
appointed by virtue of an act paſſed in the thirty-firfl year 4 
his majeſty king George the third, intitled There ſet forth 
the title of the act], of the average prices of each ſort of corn 
Ll and of oatmeal fold at the market held at — — ; and that 1 
1 avill in all things, to the beſt of my ſkill and judgment, conform 

| myſelf, as inſpector of corn returns, to the directions of the faid 
. | 


” 


And ſuch inſpector ſhall enter in a book, an account To keep a book, 
of the average weekly prices of each ſort of corn, and oat- and make re- 


Th meal, according to the reſpeQive meaſures in table D, and Pr 
1 ſhall return to the receiver of corn returns on the Tueſday 
= in each week, an account of the averape weekly price of 
. the ſeveral ſorts of corn and oatmeal ſold in the city or 

L town for which he is inſpector; on pain of forfeiting for 


every neglect 10 l., which account thall be lodged with the 
receiver of corn returns. / 65. + YE | 
Provided, that in caſe the juſtices at any quarter ſeſſions Places for taking 
ſhall think it neceſſary or expedient, that any other cities che prices of 


or towns ſhould be appointed, either in the maritime be chad, 
8-1 counties, or thoſe laſt mentioned, for taking the prices of — 
1 corn and oatmeal as aforeſaid, inftead of thoſe named in 1 bl 
= this act; they ſhall direct a repreſentation to be made to 1 =_ 
his majeſty for that purpoſe; ſuch city or town ſo pro- =—_ 
poſed and named by them, ſhall, upon the approbation of wo” a 
his majeſty in council being ſignified to them, be deemed = 
to be, and become a city or town for taking the prices of _ W 
| _ &c. inſtead of any of thoſe propoſed to be omitted. YL 
And the receiver of corn returns, ſhall enter all returns Average prices . 
by him received in a book, and ſhall once in every week te be publiſhed | 1 


: ; in the Gazette 
cauſe an abſtract of the average prices computed therefrom 2 a certificate i 


to be publiſhed in the Gagelte. And ſhall four times a ſent to the coun» 


2 year tranſmit a certificate to the treaſurer of each county, *7 treaſurers, &. 
55 and to the lord mayor and aldermen of London, and to the : [ 
7 mayor of ſuch cities and towns as aforeſaid, of the returns 11 
# which have been made, and alſo whether ſuch returns have {33 
* been regularly made as directed by this act. / 66. „ 
1 And the inſpectors for each county ſhall be paid How inſpectors 19 
4 quarterly out of the county rate; and the inſpectors of e de be paid. 1 
3 every ſuch city or town as aſoreſaid {hall in like manner | 
15 be paid quarterly from the poor rates, (the contributions 

45 from the reſpective pariſhes or townſhips within ſuch city, 


or town, to be apportioned by the mayor, with liberty to 
mn ne Rea Foo EE the 


W * 


Money paid to 
inſpectors to be 
ze paid by the 


of che cuſtoms. 


bY 


Ls 


pid on 8 0 to 


| Tu 


When not to be 
ex ported. 


Penal y 0 


Excepflon. 


receiver general 


Bounties to be 


Corn. 


the charchwardens and overſeers to appeal to the next 
ſeſſions for ſuch city or town,) a ſum not exceeding 5 8. 
for each return from any city or town in the maritime 


counties, and not exceeding 28. for each return from an 
city or town in the ſeveral inland or other counties bal. 


mentioned, certified by the receiver of corn returns to have 
been properly made; which certificates are to be made 
quarterly. Except where ſuch juſtices or mayor ſhall 
think: ſome larger compenſation neceſſary, in conſidera- 
tion of the great trouble to VAIL ſuch inſpector may be 
ſubject. / 74. 

And the receiver of corn returns hall at the end of 
every year tranſmit to the receiver general of the cuſtoms, 
a certificate of the number of returns which have been 
properly made to him as directed by this a&, and ſuch re- 
ceiver general ſhall, on an order from the commiſſioners 
of the cuſtoms, forthwith repay to the treaſurer of every 
ſuch county, and mayor of every ſuch city or town, ſuch 
ſums as they have paid not exceeding the rates aforeſaid; 
and fuch county treaſurer ſhall carry the ſum ſo received to 
the county rate, and ſuch mayor ſhall pay the ſum ſo re- 


ceived to the churchwardens and oyerſeers in proportion 


to the ſums each pariſh or townſhip contributed. /. 75. 


IF; Exportation and importation of corn. 
By the 31 G. 3. c. 30. whenever the prices of middling 
Britifh wheat, rye, barley, bigg, beer, or oats, ſhall appear, 


according to the methods by this act directed, to be under 
the prices ſpecified in table A, there ſhall be paid on every 


of the ſaid articles ground or unground, being of the 
pawn or product of this kingdom, and on malt and 
iſcuit made thereof, bounties as ſpecified in the ſaid table, 


on the exportation thereof in Britiſb built ſhips owned 
and navigated according to law. g 

And whenever the prices of middling Bri? ib wheat, rye, 
barley, bigg, beer, oats, peaſe, or beans, ſhall appear, ac- 


cording to the methods aforeſaid, to be a# or above. the 
prices ſpecified in table B, no perſon ſhall export the 
ſame, or any article made thereof, except ſtarch as ſpeci- 


fed in the faid table; on forfeiture of the ſame, and alſo 
20 8. for every buſhel thereof, or of meal, flour, or malt, 
made thereof; and 124, for every pound weight of biſcuit 


bread made thereof; together with the veſſel and furni- 
ture, which may be ſeized by any officer of the cuſtoms. , 
Provided ack at: that if Tagsfactory proof be made, from 


** | the 


TE, 
HIT 


1 


| | 
the ſmallnefs of the quantity, that the ſame was on board 

without the privity of the owner or maſter, the veſſel ſhall 

not in that caſe be forfeited. /. 7, 8, 9. 15 5 
Provided that corn or other the articles aforeſaid entered Corn duly en- 
outwards, and begun to be ſhipped yz OT ſuch part thereof tered for 8 
3s tall be ſhipped within 20 days from the entry thereof, ab 
may be exported, though the prices ſhould in the mean ped, _. 
time riſe to the rates at which ſuch exportatian is pro- 8 
hibited. And this act ſhall not extend to corn or articles Not to extend 
aforeſaid, for the ſuſtenance of the crew of any veſſel, or to corn, are 
live ſtock on board; or for victualling his majeſty's ſhipg for the ſuſte- 


gs N nance of the 
of war, forts, forces, or garriſons; or to prohibit the ex- crew, &c. or 


in Africa, or ſhips trading upon that coaſt, which have W 
been uſually ſupplied with the ſame from Great Britain: 

or to prohibit the carrying the ſame coa//xvi/e upon ſuffer- 

ance; or to the quantities permitted to be exported to 

certain places as ſet forkh in table C, (for which ſee 

the act,) bond being firſt giyen as therein ſpecified, 
„„ He. £4 BE. HO 1 | 


And upon the importation ef wheat, wheat meal, or Importation. 


x 


flour, rye, barley, beer, or bigg, oats, oatmeal, peaſe, 
beans, Indian corn, and maize, the duties to be paid 
ſhall be regulated according to the prices of wheat, rye, 
barley, beer, or bigg, peaſe, beans, oats, and oatmeal as 


meal, wheat flour, and oatmeal, nor any malt, ſhall be be imported. 
imported, on forfeiture thereof with the veſſel and furni- 

77 which may be ſeized by any olhcer of the cuſtoms, 

And whenever, by any act paſſed in the parliament 1m portatlon 
of Ireland, wheat or other articles aforeſaid are importable from ireland 
into that kingdom, at the prices, and not above the duties u eric. 
in table E, the duties on the importation from Ireland or 


North America ſhall be regulated according to the prices 
in the ſaid table. /. 16. ; 


5 IS I. of Treland 
from the officer of the port of ſhipping, expreſſing the nia. 


| 8 &c, otherwiſe it ſhall be deemed to be brought 
from ſome other foreign country. / 17. 2. 0G 
ho And the treaſury ſhall appoint a receiver of corn returns, Receiver of corn 
who ſhall take the following oath, before a juſtice for returns to be 
. M iddleſex 3 VIZ. | + 82 ; Ig appointed. 

3 B 7 A. B. do favear, That I will, to the beſt of | my ſkill and Oath. 
e knowledge, execute the office of receiver of corn returns, 

2, 5 F according 


Corn. 324 


portation of beans to the Britiſh forts, caſtles, or factories ſhipped for cer- 


ſet forth in table D. And no corn ground, except wheat Articles not ta 


And when'the fame is imported as the growth of Ire- Importation of 
| land or North America, the maſter ſhall bring a certificate com the growth | 


Pn Ng - * i ” 0 4 
— * . E As, — — 


. 2 AN wg Me EN LE 
FP En oo „„ | 


2 \ * 3 . 
hx —— — — — — 


ada to the Anden of an aft, paſſed in \ the thirty-firfl 
year. of the reign of his majeſly king George the third, intitled 
[here ſet forth the title of the act], and. in all things con- 


2 e as receiver of corn returns to the Tora if rong _ the 


185 We for By the 33 G. 3. c. 65. 2 1. the ſections or & 56 of 
the exportation 31 G. 3. c. 30, are repealed ; and it is enacted, That the 
of corn, e. receiver of corn returns ſhall, at the end of every week, 

7 make up and compute from the returns by him received, 
the average price according to the reſpective meaſures in 
table D of each reſpective fort of corn and oatmeal; which 
returns and average prices he ſhall enter in a book, and 
ſhall therefrom make up and compute the average price of 

each reſpective ſort of corn and oatmeal fold and delivered 

during fuck week in each diſtrict ; and ſhall tranſmit to 

the collectors of the cuſtoms of the ſeveral ports within 

each ſuch diſtri, a certificate, thereof; and every. ſuch 

collector ſhall enter the ſame in a book, and cauſe a copy 

thereof to be hung up in ſome publick place in the cuſtom- 

houſe: and the exportation of corn and other articles afore- 

ſaid, and payment of the bounty thereon, ſhall be governed 
and regulated by ſuch average prices until new average 

prices ſhall in like manner be made and received. ½ 2. 
Regulations for And ſuch receiver of corn returns ſhall, within ſeven 
the importation days of the 15th Feb., 15th May, 15th es , and 15th 
of corn, ace. Nov. reſpectively in every year, make up and compute from 
the fix laſt weekly certificates by him ſo tranſmitted to the 
collectors of the cuſtoms, the average price of each ſort of 
corn and oatmeal during the ſaid fix weeks in each ſuch 
Adiſtrict, and ſhall alſo, without delay, tranſmit a certificate 
vf the average prices ſo made up and computed as aforeſaid 
| to ſuch collectors of the cuſtoms, who ſhall enter the ſame 
in a book, and cauſe a copy thereof to be hung up in like 
manner as aforeſaid, from which the importation of corn, 
meal, and flour, and the payment of the duty thereon ſhall 

be governed and regulated, in manner aforeſaid. /. 3. 


* 


Returns from And returns from two thirds of the places in each 
n diſtrict ſhall be at for forming the average . as 
the places ſuf- ; 


Where ſufficient And in ale 2 cient he of returns (hall not be 
>" are nut made from one or more of the ſaid diſtricts as before di- 
TON, rected, the receiver of corn returns ſhall compute from 
the quantities and prices in the accounts returned from all 

the other parts of the kingdom, the average price of each 

ſort of corn and oatmeal, and ſhall tranſmit a certificate 


thereof to the collectors of every ſuch diſtrict from which 
8 EN lufficient 


Corn. 


importation and exportation within ſuch diſtrict ſhall be 
overned, in manner as aforeſaid. / 09. 
And by 33 G. 3. < 65. after reciting, that doubts had 
ariſen as to the manner in which ſuch receiver ſhould com- 
puts the ſaid average prices; it is enacted, That ſuch re- 
ceiver of corn returns ſhall make up and compute at the 
end of every week, from the average prices of the ſeveral 


immediately preceding, the average price of each ſort of 
corn and oatmeal in each county; and further make up 
and compute at the end of every week, from the average 
of the county prices ſo aſcertained, the general average 
price of each ſort of corn and oatmeal, and ſhall cauſe the 
ſame to be publiſhed in the Gazette once in every week: 
5 And in caſe a ſufficient number of returns ſhall not be 
made from any diſtrict, or in caſe any ſort of corn or 
oatmeal ſhould be entirely omitted in all the returns of any 
diſtrict, ſuch receiver of corn returns ſhall tranſmit a cer- 
tificate of the general average price of each ſort of corn or 
oatmeal, or of any fort which may have been omitted as 
aforeſaid, computed as above directed, to ſuch collectors 


exportation of ſuch corn and other articles ſhall be regu- 
lated as aforeſaid. / 5. N 


V. City of London, and Kent, Eſſex, and Suſſex. 


By 31 G. 3. c. 30. within the port of London, and in 
Kent, Eſſex, and Sufjſex, compoling the firſt diſtrict be- 
fore mentioned, the exportation and importation. of corn 
and other articles aforeſaid, ſhall be regulated by the 
prices taken at the corn exchange in Mark Lane; and the 
* Proprietors thereof are to appgint a perſon qualified as 


death, removal, or reſignation ſhall, within 28 days, ap- 
point another in his place; and ſuch inſpeCtor ſhall, 


mall enter into bond with two ſureties in 2001. for his 
1 fulfilling his office, and ſhall take the following 
onthe”, | 28 | 


F A. B. do ſavear, That I will af all TEA make due and 


the 


' cient returns have not been made, from which the 


ſorts of corn and oatmeal returned to him in the week 


as aforeſaid, and according thereto the importation and 


aforeſaid, to be inſpector of corn returns; and on his 


within one week after he has received his appointment, 
deliver the ſame to the lord mayor or one alderman, and 


true returns to the receiver of corn returns appointed by vir- 


r Fear 31 yr of the regs lng George 
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| An office to be 
| provided, 


by, 


Where no in- 


wpector ſhall have à corn inſpector within the time aforeſaid, the lord mayor 
deen appointed. | 


How remov- 
akle, 


| Being diſabled, 


Corn · H ctors to 
make a declara- 


Which declaration ſhall be in writing and ſigned by 
him, and ſhall be delivered to the, lord mayor, who is to 


* 


And to make 
teturns weekly. 


: taken ſuch oath, ſhall be inrolled at the next ſeſſions for 
the city of London; and ſuch proprietors ſhall provide an 
office for ſuch inſpector, over the door of which ſhall be 


And in caſe ſuch inſpector chall be diſabled by ſick. 
aforeſaid, qualified as aforeſaid, during his diſability, and 


declaration: 


 livered by or for me, within the period to which they ſhall 


names of the buyers reſpectively, and 10 the beſt of my judg- 
ment, conformable to the directions of an att paſſed in the - 


And every ſuch factor ſhall return on the  edne/day i 


— 
the third; intitled here ſet forth the title of the act j, and iu 
ail things, t6 the beſt of my frill and judgment; conform myſelf, 
as inſpector of corn returns, to the directions of the ſaid act. 


* 


Which appointment, and a certificate of his havin 


written Office of inſþefor of corn returns. f. 34. 
And in caſe the ſaid proprietors ſhall neglect to appoint 


and aldermen, at the next or ſome ſubſequent ſeſſions, 
ſhall appoint a corn inſpector, who is to be qualified as 
aforeſaid. { 35: „ TP . 
And no ſuch inſpector ſhall be removable but by the 
lord mayor or aldermen in ſeſſions, and on his removal 
they ſhall ſignify the ſame to the ſecretary and one pro- 
prietor of the corn exchange, who ſhall forthwith pro- 
ceed to nominate another. /. 36. pA 


neſs for one week to execute his office, the ſame ſhall be 
ſignified to the ſecretary of the corn exchange or one 
proprietor, and a deputy ſhall be appointed in manner 


no longer. /. 37. | EE 
And every ſuch corn-fa&tor ſhall, within one calendar 
month from the time he ſhall begin, make the following 


J A. B. do hereby declare, That the returns of the quantities 
aud prices of Britiſh corn and oatmeal, which hencefor- 
evard fhall be by or for me ſold and delivered, ſhall, to the 
beſt of my Enowledge and belief, contain the whole quantity, 
and no more, of the corn and oatmeal bona fide fold and de- 


refer, with the prices of ſuch corn and oatmeal, and the 


31% year ,of the reign of king George the third, intitled 
[here let forth the title of the at], : 


grant a certificate thereof, which ſhall be regiſtered with 
ſuch inſpector, on the penalty of 50 l. / 38. 
weekly to ſuch inſpector, an account in writing t 4 


6, 
Wo 
4 


* 
* 
' 
: > %* « 
* - L 70 ? 


By him or his agent, of the quantities of each ſort of corn 


and oatmeal by him ſold and deliveredduring the week, and 
the prices thereof according to the meaſures in table D, 
the amount of every parcel, with the total quantity and 
value of each fort of corn and oatmeal, and by what 
meaſure or weight the ſame was ſold, with the names of 
the buyers thereof; on the penalty of 101. for every ſuch 


neglect. / 39. 


And the ſaid inſpector ſhall enter in a book the accounts 
ſo received by him from ſuch factors, which ſhall not be 
made publick or ſhewn to any perſon whatſoever, unleſs 
called for by the receiver of corn returns, or the lord 
mayor or two aldermen; on the penalty of 10]. / 40. 
And ſuch inſpector ſhall make up an account weekly 
from the returns by him received, of the aggregate quan- 
tity according to the meaſure in table D, and price of 
each ſort of Britiſh corn and oatmea} ſold and delivered 
during ſuch week in Londen, and fhall enter the ſame in 
a book, and compute the average prices thereof, and 
ſhall on the Friday in every week tranſmit a copy of ſuch 
average prices to the receiver of corn returns, who ſhall 
enter the ſame in a book, and tranſmit a certificate there - 
of to the collector of the cuſtoms in London, and the ports 
in Eſex, Kent, and Suſſex ; and ſuch collectors ſhall pro- 
ceed herein in the ſame manner as the collectors in the 
maritime counties aforeſaid, for regulating the exportation 
of corn, &c. / 41. 1 15 
And ſuch inſpeCtor ſhall, within ſeven days after the 
15th of February, 15th of May, 15th of Auguſt, and 15th 
of November reſpectively, make up and compute upon the 
fix laſt weekly returns by him received, the average 
quantities and prices of Britiſßi corn and oatmeal for the 
{aid periods according to the rule' aforeſaid, except oats, 


corn te- 


manner aforeſaid, as the rule for regulating the importa- 
tion of corn and articles aforeſaid. /. 42. „ 

And the ſaid inſpector ſhall deliver to the lord mayor 
and aldermen at their next ſeſſions, a copy of ſuch aver- 
age Prices upon oath, and they ſhall cauſe the ſame to 


| be publiſhed in the Gazette once in each of the four weeks 
immediately ſucceeding ſuch ſeſſions; the expence where- 


of mall be paid by ſuch infpeQor. /. 43. 


which ſhall be computed from the laſt 12 whe. ee 
and ſhall tranſmit the ſame to the receiver © 


turns, who ſhall tranſmit a certificate thereof to the col- 
lectors of the cuſtoms in London and places aforeſaid, in 


s And 


$27 


— 
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: Factors to pay 


Corn. 


And all Britiſh corn brought into the Thames eaſtward 


for corn brought of London Bridge, which ſhall be ſold and delivered, ſhall 


in the Thames. 


be charged with 1 d. per laſt or ten quarters: And foreign 
corn when delivered out of any ſhip in the port of London 
2d. per laſt, befides the duties, aforeſaid, and ſuch inſpec- 
tor ſhall receive the ſame from the factor or importer 


thereof; who ſhall alſo deliver an account of the quantity 


{ 


If not duly paid, 
may be levied by 
diltieſs. 5 ä 


Application 
thereof. 


The preſent 
practice of 


meaſuring cern 


to continue. 


Penalties, how 
to be recovered 


and applied. 


* 


F ormer acts to 
extend to this 


„ 


of the ſaid corn to ſuch inſpector, within one week after 


the ſale and delivery thereof, together with the name of 
the maſter or commander of ſuch ſhip. {.44- 


And if the ſaid impoſition of 1d. and 2d. per laſt is not 
duly paid, the ſeſſions for the city of London may inquire 
into and examine ſuch inſpeQor, who ſhall declare whe- 
ther any ſuch factor or importer have neglected to pay 


the ſame, in which caſe, on due proof to the ſatisfaction 


of the court, the lord mayor and two aldermen may levy 


the ſame by diſtreſs. / 48. | 2 


And ſuch inſpector ſhall yearly, at the Chri/mas and 
ATid/ummer ſeſſions for the city of Lendon, deliver an ac- 
count of the money by him. received, out of which he 
may detain for his own uſe ſuch ſum as the lord mayor 
and aldermen ſhall direct, not exceeding 2001. nor leſs 
than 100 l. per annum And ſuch part of the reſidue ſhall 
be paid over to'the proprietors of the corn exchange, as 
{hall be ſufficient to repay ſuch monies as they have ex- 
pended, in providing and keeping in repair ſuch office, 
&e. and the remainder, if any, ſhall be paid to the re- 
ceiver general of the cuſtoms. . 457. 

But nothing herein ſhall alter the preſent practice of 
meaſuring corn and articles aforeſaid within London, nor 
to leſſen the tolls payable thereon. / 84. _ 

And all penalties and forfeitures by this act impoſed may 
be recovered in the courts at Weftminſler. But penalties 
and forfeitures on corn factors, or dealers in corn, malt, 
meal, or flour for ſale as aforeſaid; or on any inſpector 
of corn returns; may be recovered before two juſtices 
where ſuch perſon ſhall reſide, and if it ſhall appear, on 


due proof and examination of the matter, that ſuch perſon 


18 13 of the offence alleged againſt him, they may con- 
vict ſuch offender, and levy the penalty by diſtreſs; which 
mall be applied to the like purpoſes as other penalties 


againſt the laws of cuſtoms. And ſuch determination ſhall 


be final to all intents and purpoſes. /. 87, 88. | 
And all acts now in force for ſecuring the revenue of 


the cuſtoms, or for the regulating the importation and ex- 
8 3 þ ES : portation 


Ky 


Corn. 


portation of any goods, wares,” or merchandize, ſhall ex- 


| tend to this act, unleſs altered thereby. /. 85. 


VI. Obſtructing the free paſſage of corn. 
If any perſon ſhall wilfully and maliciouſly beat, wound, 
or uſe any other violence to any perſon, with intent to 
hinder him from buying corn in any market or other 
place; or ſhall unlawfully ſtop or ſeize upon any wheat, 
flour, meal, malt, or other grain, in or on the way to or 
from any city, market town, or place; or ſhall wilfully 


and maliciouſly break, cut, or deſtroy any waggon, cart, 


or other carriage wherein any ſuch flour op grain ſhall be 
loaden, or the harneſs of any horſe drawing the ſame ; or 
ſhall unlawfully take off, drive away, kill, or wound any 
ſuch horſe; or beat or wound the driver; or ſhall, by cut- 
ting of the ſacks or otherwiſe, ſcatter or throw abroad ſuch 
wheat, flour, meal, malt, or other grain, or ſhall take and 
carry away, ſpoil, or damage the ſame, or any part thereof; 
he ſhall, on conviction (A, B) before two juſtices, (or in 


open ſeſſions, who may ſummarily and finally hear and 


determine the ſame,) be ſent to the gaol or houſe of cor- 


Perſons hinder- 
ing the buying 
of corn or ſeizing 
the ſame. 


rection (C) to be kept to hard labour, for any time not ex- 


ceeding three nor leſs than one month. [And moreover, 
by 11 G. 2. c. 22. / f. if the ſame is done to prevent the 


exportation of corn, ſuch offender ſhall be once publickly 


and openly whipped by the maſter of ſuch gaol or houſe 
of correction, in ſuch city, market town, or ſea- port in or 
near which the offence ſhall be committed, on the firſt 
convenient market day, at the market croſs or market place 
there, between the hours of eleven and two.] 11 G. 2. 
c. 22. . 1. 36 G. 3. c. PT: 1 . 
And tf any ſuch perſon, fo convicted, ſhall. commit any 
of the offences aforeſaid a ſecond time, or if any perſon 
ſhall wilfully or maliciouſly pull down, throw down, or 
otherwiſe deſtroy any ſtorehouſe, or granary, or other 
place where corn ſhall be then kept, or ſhall unlawfully 
enter any ſuch ſtorehouſe, granary, or other place, and take 
and carry away any corn, flour, meal, malt, or grain there- 


from, or ſhall throw abroad or ſpoil the ſame or any part 


thereof; or ſhall unlawfully enter on board any ſhip or 


Perſons offend« 
ing a ſecond 
time. : 


veſſel, and ſhall wilfully and maliciouſly take and carry. 


away, Caſt out therefrom, or otherwiſe ſpoil or damage an 


corn, meal, flour, malt, or grain, therein: he ſhall be guilty 


of felony, and tranſ ported for ſeven years; 11 C. 2. c. 22. 


J. I. 36 G. 3. c. 0. [ 2. 
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entering into recognizance to proſecute. 


Perfons not to 
be puniſhed both 
by this and for- 


And the hundred fhall anſwer damages (not exceeding 
x0ol.) as in caſes of robbery; the perſon injured giving 
notice of the offence in two days, by himſelf or ſervant, to 
a (conſtable of the hundred, or the conſtable of the place 
in or near which the fact ſhall be committed; and within 


ten days after ſuch notice, giving in the examination on 


oath of himſelf or of his ſervant preſent at the time of the 
fact, or having the care of ſuch his property, before a juſ- 
tice of the peace, whether he knows the perſons that com- 
mitted the fact, or any of them; and if he does, then 
11 G. e. 2. 
J 6: £9.33 4si.c; TT 

But if an offender is convicted in 12 months the hun- 


dred ſhall not be liable; and therefore the action muſt not 


be brought till after one year: nor ſhall it be commenced 
but within two years. 11 G. 2. c. 22. /. 7,8. 36 6. 3. 
Provided, that nothing herein ſhall abridge any law 
already made for the puniſhment of any offence herein 
mentioned; but no perſon {hall be puniſhed both by this 
and any former law. 36 C. 3. c. 9. / 6. 
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A. Warrant for a perſon preventing the buy ing or 
free circulation of corn. 


| To the conſtable of in the ſaid 
Weſtmorland. þ ' county. © | | 


Jy REAS information and complaint hath been made 
unto us J. P. and K. P. eſquires, two of his maje/ly's 
Juſtices of the peace in and for the ſaid county, upon the oath of 

A. I. ff i the ſaid county, „ that A. O. ff 
1 the ſaid county, labourer, did on the — day 

of at in the ſaid county, wilfully and mali- 

cioufly beat, wound and uſe other violence Cor as the caſe may 

| be} to him the ſaid A. I. with intent to hinder him from buying 

corn in the market , Cor as the caſe may be}, con- 

trary ta the flatute in that caſe made and provided: Theſe are 
therefore in his majeſty's name to command you forthwith 10 
apprehend the ſaid A. O. and to bring him before us the ſaid 
Juſtices, to anſwer the ſaid complaint, and to be further 

dealt with according to law. Herein fail you not. Given, 

; under our hands and ſeals the — day . 


B. The conviction may be made out from the 
preceding conviction under this head; or from 
the general form under title Convidion. 


C. Commitment to the houſe of correction. 

5 (To the conſtable of — in the ſaid 
Weſtmorland. J county, and to the keeper of the houſe 
. of correction at — in the ſaid county. 

, WW EREAS A. O. f „ in the ſaid county, la- 
bourer, hath this day been duly convicted before us J. P. 

and K. P. eſquires, two of his majeſty's juſtices of the peace in 
ond for the ſaid county, upon the oath of A. I. of —— in 
the ſaid county, yeoman, for that he the ſaid A. O. on the 
0 | now laſi paſt, at ——— in the ſaid 
county, did wilfully and maliciouſly beat, auound, and uſe other 
violence to him the ſaid A. I. with intent to hinder him from 
buying corn in the market of - [or as the cate may be], 
contrary to the ſtatute in that caſe made aud provided : T hefe 
are therefore to command you the ſaid conſtable, to convey the 

| faid A. O. ta the houfe of correction at — in the ſaid 


county, and to deliver him to the keeper thereof, together with 
this precept : And we do alſo hereby command you the ſaid keeper 

of the faid houſe of correction, to receive the ſaid A. O. into your 
| cuſtody in the ſaid houſe of correction, and him there ſafely to 
beep to hard labour, for the ſpace of [not more than three 
nor leſs than one] months : And we do further order that you 
the ſaid keeper do publickly and openly whip the ſaid A. O. 
in the ſaid town of ——— in the ſaid county, on the day 
75 next between the hours of and — of 
the ſame day. Herein fail you not. Given under cur bands 
and ſeals the day of 5 


. 


= u — — 7 


(* ORONERS are ancient officers by the common law, 
ſo called becauſe they deal principally with the pleas 


of the crown, and were of old time the principal conſery- 


ators of the peace. 2 Haw. 42. 
Concerning whom I ſhall bew, 


I. Who may be à coroner. 

II. How choſen, © | ' | 
III. His power and duty in taking an inquiſition 
7 a og 1 

IV. His power and duty in other matters. 
V. His fees, 
VI. 


Puniſhment for not doing bis duty. 


4. Who may be a coroner. 


— 


Olk ancient time this office was of great eſtimation; for Dignity, 


none could have it under the degree of a knight. 3 Ed. 1. 
& 10. 4 nt. 271. 1 


537 


And by the 14 Ed. 3. fl. 1. c. 8. No coroner ſhall EGate. 


be choſen unleſs he have land in fee, ſufficient in the 
ame county, whereof he may anſwer to all manner of 
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Jurying with- 
aut notice. 


2 


„„ 


in the county 
court. 


County to an- 
Ever for him. 


Office not void 


by the king*s 
death. 


To be ſworn. 


5 Ochers not 
_ Choſen by the 


county. 


Chief juſtice. 


Notice. 


* 


Lying unburied. 


Precept to ſum- 
mon a jury, 


chancery; and none but fre hoer have a voice at ſuch 
election, for they only are ſuitors to the county court, 


H. 55. 


chiſes. 


man that dies a violent death, before the coroner's inqueſt 


Coroner. 


575 Uo choſen. e At 


The coroner ths of ancient time the ſheriffs kde con- 
ſervators : of the peace) ſhall be choſen in full county, that 
is, in the county court, by the commons of the fame 
county. 28 Ed. 3. c. b. 

And this muſt be in purſuance of the king's writ for 
that purpoſe, iſſuing out of, and returnable into the 


2 Ham. 43, 4 

And being elected by the county, if 1 be infuſſicient, 
and not able to anſwer ſuch fines and other duties in re- 
ſpect of his oſſice, as he ought; the county, as his ſupc- 
rior, ſhafl anſwer for him. 2 ft. 175. 

And being choſen by the county, his office continues, 
notwithſtanding the demiſe of the king. 4 nf. 271. 

And. after he is choſen, he ſhall be ſworn by the 
ſheriff, for the due execution of his office. 2 Hales 


But in the ſtatute of 28 E + which enaQts that they 
ſhall be choſen by the county, there is a ſaving to the king 
and other lords, who ougat to make coroners, their fran- 


The lord chief raſtice of the king's bench, by vit 
tue of his office, is the chief coroner of England. 2 H. 
ihe $3- 


III. His power and Jury in bene an 1 tion 1 of 
death. 


When it happens that any ka comes to an 1 unnatu- 
ral death, the townſhip ſhall give notice thereof to the 
coroner. Otherwiſe it the body be interred before he 
come, the townſhip ſhall be amerced. Hale's Pl. 170. 

And by Holi Ch. J. It is a matter indictable to bury a 


have ſat upon him. 2 Faw. . 

And if the townſhip ſhall ſuffer the body to lie til putre- 
res without ſending for him, they ſhall be amerced. 
Hale Pl. 270. 2 Haw. 48. 


When notice is given to the coroner, he is to iſſue 
a precept to the conſtables of the four, five, or fix next 
townſhips, to return a competent number of good and 


awful men of their townſhips, t to appear before bim in 


15 5 ſuch 
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rh Coroner, 


ſuch a place, to make an inquiſition touching that mat- 
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ter. 4 Ed. 1. fl. 2. 2 H. H. 59. Or he may ſend. 


his precept to the conſtable of the hundred. Mood, b. 4. 


5 But the aforeſaid ſtatute being wholly directory, and in 


affirmance of the common law, doth neither reſtrain the 
coroner from any branch of his power, nor excuſe him 


from the execution of any part of his duty not mentioned 


in it, which was incident to his office before: Upon which 


ground it hath been holden, that there 1s no neceſſity that 


it appear in a coroner's inqueſt, that it was taken by the 


oaths of perſons of the next adjacent towns ; but that it 


is ſufficient to ſay, that it was taken by the oaths of law- 


ful perſons of the county; inaſmuch as ſuch inquiſitions, 
being good before the ſtatute, which is wholly declaratory, 


muſt needs be ſo ſtill. But it ſcems that it ought to ap- 
pear in every ſuch inquiſition, at what place, and by what 


Jurors by name it was taken, and that ſuch jurors were 
ſworn. 2 Haw. 47. Es Tos ER Feng bob 
Theſe are to be at leaſt 12; and it is ſaid, that all per- 


ſons of the neighbouring towns, above the age of twelve. 


| Jury. 


years are bound to attend at the taking the inquiſition, 


unleſs they have a reaſonable excuſe to the contrary. 


2 Inſt. 148. 2 Haw. 54. ED OL TER. oh 
If the conſtables make not a return, or the jurors re- 
turned appear not, their defaults are to be returned to the 


coroner : and the conſtables or jurors in default ſhall be 
amerced before the judges of aſſize. 2 H. H. 59. 
- The jury appearing 1s to be ſworn and charged by the 


coroner to inquire, upon the view of the body, how the 


party came by his death. 2 H. H. 60. 


For he can take inquiſition of death only upon view of 


the body, and not otherwiſe, therefore if the body be in- 


Deſault in not 
appearing. 


Swearing and 
charge. 


View of the 
body, 


terred before he come, he muſt dig it up. And this he 


may do lawfully within any convenient time, as in 14 
days. | Hale's PP. 170. Bax Hau. 48. . | : | 72 


If the body cannot be viewed, the coroner can do no- 


thing; but the juſtices of the peace ſhall inquire thereof. 


Hales Pl. 170. Id. 


7% | / 
/ 


The jury being ſworn, and the body upon view, he 
ſhall inquire upon-the oaths of them, in this manner, b 
the ſtatute. of 4 Ed. 1. t. 2. called the ſtatute de officia 


COronatoris ;. VIS, 


. TORE 3 
Where the body 


cannot be view- 


ed. 


Form of the 
charge where a 
perſon is ſlain, 


If they know where the perſon was ſlain; whether it 


* 


were in any houſe, field, bed, tavern, or company: 


Pho 
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PT ¶ů — — — — — w ˙ DO ID 


840 


Where a perſon 
ſain is found in 
the fields or 
woods. 


Wounds. 


Defendant's 
evidence. 


To inquire.of | 
the murderer's 
lands and goods. 


* 


| Perſons droun- 
ed or ſuddenly | 
dea. 


in a cart. 
or elſe a ſtranger, and where he lay the night before. 


viewed, the length, breadth, and deepneſs; and with what 


offered to them, and that upon oath, becauſe it is not lo 
much an accuſation or an indiftment, as an inquifition or 


he hath in his graunge; and if he be a freeman, they ſhall 


| they ſhall cauſe all the land, corn, and goods to be valucd, 


; thereupon they ſhall he delivered to the whole townſhip 


Coroner, 


Who are culpable, either of the act, or « the Wes ; 
and who were preſent, either men or women, and of 
what age ſoever they be, if they can ſpeak, or have any 
diſcretion: 

And how many ſoever be found culpable, they ſhall be 
taken and delivered to the ſheriff, and thall be committed 
to the gaol: 

And ſuch as be . and be not culpable, ſhall be 
attached until the coming of the judges of aſſize. 

And, by the ſame ſtatute, if it fortune any ſuch man 
be lain, which is found in the fields, or in the woods, 
firſt it is to be inquired, whether he were ſlain in the ſame 
place or not: 
And if he were brought and laid there, they ſhould do 
ſo much as they can to follow their ſteps that brought the 
body thither, whether he were brought upon a 8 or 


It ſhall alſo be dined if the dead perſon were hes, 


Alſo by the ſame ſtatute, all wounds ought to be 
weapons; and in what part of the body the wound or hurt 
is; and how many be culpable; and how many wounds 
there be ; and ed = ve the wound. 

And they muſt hear evidence on all hands, if it bs 


inqueſt of office. 2 H. H. 157. | 

And by the aforeſaid ſtatute, if any be found de 
of the murder, the coroner ſhall immediately go to his 
houſe, and ſhall inquire what goods he hath, and what corn 


inquire how much land he hath, and what it is worth 
yearly, and further, what corn he hath upon the ground: 
and likewiſe of his freehold, how much it is worth yearly, 
over and above the ſervice due to the lord of the fee ; and 
the land ſhall remain in the king's hands, Une the lords 
of the fee have made fine for it: 

And when they have thus inquired upon Gets king, 


in like manner as if they ſhould be ſold immediately; ind 


which ſhall be anſwerable before the judges for all. 
In like manner, by the ſaid ſtatute, it is to be inquired 
of them that be drowned, or ſuddenly dead, whether 
they were ſo drowned, or ſlain, or firangled by gre 
ign 


op ts 
„ 


' 


Coroner. 584144 ⁶ 
Gen of a cord tied ſtraight about their necks, or about : ' 
any of their members, or upon any other hurt found 

upon their bodies. And if ing! were not lain, then 
ought the coroner to attach the finders, and all other in 
the company. PIR 2 
He ſhall alſo inquire, whether the perſons found guilty, 
fled; for which flight they forfeit goods and chattels. 
2 Haw. 48, 53- eb | 
And it hath been formerly held, that if a perſon were 
lain, and upon the coroner's inqueſt on view of the body, 
it were found that ſuch a perſon fled, tho' the ſaid perſon 
were afterwards acquitted both of the felony and flight, | 
et he forfeited his goods; for the coroner's inqueſt is ſo N 1 
ſolemn, that it is not traverſable : alſo when the goods 
are once lawfully veſted in the king, by that inqueſt the 
property of them cannot be diveſted. But this opinion 1 
ſeemeth harſh and unreaſonable, that a man ſhall be liable 0 
to forfeit all his goods, which may perhaps be all that he is 
worth, by an inqueſt taken in his abſence, without either EY 14 
hearing him, or giving him an opportunity of defending . 4 
iel, de Coron. D. 21 H. .. 0 
Alſo it is ſtrongly holden in ſome books, that an in i 
queſt of ſelf-murder, found before a coroner, cannot be 
traverſed : but the contrary opinion being alſo holden by 
books of as great authority, and ſeeming alſo to be more 
agreeable to the general tenor of the law in other caſes, 
it ſeems to be the better opinion, that ſuch inqueſt, by 
being removed into the king's bench by certiorari, may 
be there traverſed by the executor. or adminiſtrator of 
the perſon deceaſed; or, in caſe the coroner's inqueſt 
find him to have been a lunatick, by the king or the 
lord of the manor. 1 Bac. Abr. Coron. D. 2 Haw. 
And if any perſon be ſlain or murdered in the day time, Townſhip 
and the murderer eſcape untaken, the townſhip ſhall be amerced for an 
amerced. 3 H. 7. c. 1. JJ) 
Concerning horſes, boats, carts, and the like, whereby 
_ any are flain, which properly are called deodands, they 


allo ſhall be valued, and delivered unto the towns as be- 
fore. 4 Ed. 1. fl. 2. 5 V» 


9 All which things muſt be enrolled in the rolls of the Coroner's rolls. 
| Coroner. 4 Ed. 1. fl. 2. „„ 

And the ſheriffs ſhall have counter rolls with the- Sheriff s rale. 

coroner, of things belonging to their office. 3 Ed. 1. 
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Deodands, 


But 


4 Adjourning after 
view. 


Certifying to 
the aſſizes. 


. ſon ſhall be indicted for murder or manſlaughter or as 


being material; and ſhall bind over the witneſſes to the 
next general gaol delivery to give evidence ; and ſhall cer- 


Perſons dying 
in priſons 


' Inquiſition 
quaſhed. | 


: 8 as if he had taken none before. 8 B. Abr. 


1. 2: 


ſoner, by the dureſs of the gaoler, comes to an untimely 
death, it is murder in the gaoler, and the law implies 


be), and ſix of the next vill or perth, not t priſoners. 


body again, and take a new inquiſition. E. 5 G. K. and 
Saunders, Str. 167. M. 9 G. Caſe of the coroner 


an inqueſt, it ſeems that a melius inguirendum ſhall go to 
ſpecial commiſſioners, who ſhall proceed not on view, 


to do with ſuch inqueſt': but where the inqueſt is quaſhed 


5 Coroner. 


But i it is not neceſſary that the inquiſition be taken in the 
very ſame place where the body was viewed; but they 
may adjourn to a place more convenient. -2 Hae. 48. 

Immediately upon theſe things being inquired, the 
bodies of ſuch perſons Vein dead, or is ſhall be buried. 


By the 1 & 2 P. & M. S 3. 7 5. Every coroner, 
upon any inquiſition before him found, whereby any per- 


accefſary before the offence committed, ſhall put in writing E | 
the effect of the evidence given to the jury before him, 6 


tify the evidence, the recognizance, and- the inquiſition or 
indictment before him taken and found, at, or before che 
trial, on pain of being fined by the court. 

By the expreſs words of which ſtatute, he may inquire 
of accefſaries before the faf# ; but he cannot inquire of ac- 
ceſſaries after the fact. 2 Haw. 48. 

He ought alſo to inquire of the death of all perſons who 
die in priſon; that it may be known, whether they died 
by violence, or any unreaſonable hardſhips: for if a pri- 


malice i in reſpect of the cruelty. 3 If. 52. 91 
And this inqueſt upon priſoners ought to conſiſt of a 
party jury, that is, fix of the priſoners (if ſo many there 
L. mfreville s Coron. 212. Is | 
If the inquiſition ſhall be quaſhed 1 in the court of king's 14 
bench, the coroner by leave of the court may take up the | 


of Wenloct, Str. 5 33. 
And if a coroner appear to have "TO corrupt in taking 


but upon teſtimony; and the coroner ſhall have nothing 


for want of form only, he ſhall take a new one in like 
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TV, His power and duty in other matters, 
He ought to inquire of treaſure that is found; who Treasure trove, 
were the finders, and likewiſe who is ſuſpected thereof; 


-and that may well be perceived; where one liveth riot- 


ouſly, haunting taverns, and hath done ſo of long time: 


Hereupon he may be attached for this ſuſpicion, by four 


or ſix, or more pledges, if he may be found. 4 Ed. 1. 


A. 2. 


Beſides his judicial place, he hath alſo an authority Executing pro- 


miniſterial as a ſheriff; namely, when there is juſt excep- ceſs. 


tion taken to the ſheriff, judicial proceſs ſhall be awarded 
to the coroner, for the execution of the king's writs; and 


in ſome ſpecial caſes, the king's original writ {hall be im- 
mediately directed to him. 4 Liſt. 271. 


He is bound to be preſent in the county court, to Outlawry, 
pronounce judgment of outlawry upon the exigent, after 
quinto eactus, at the fifth court, if the defendant doth not 
appear. Wood, b. 4. . 1. ho en To OY 5 | 
He had anciently alſo a power in certain appeals, as of 3 ab- 
rape, and maim; and alſo in caſes of abjuration for felony 1 
or other offences; which are now out of uſe. 
And he ought to execute his office in perſon, and Cannot appeiat 


not by deputy; for he is a judicial officer, Med, b. 4, eben. 


Co I. 


Y. His fees. 
By the ſtatute of 3 H. 7. c. 1. The coroner ſhall Fee of 138. 4d. 


have for his fee, upon every inquiſition taken upon the 


view of the body ſlain, 13 8. 4d. of the goods and chattels 


of him that is the ſlayer or murderer, if he have any 
goods: and if not, he ſhall have for his ſaid fee, of ſuch 
_ amerciaments as ſhall fortune any townſhip to be amerced 


5 


for eſcape of ſuch nfurderers. 


55 Moreover, oy the- 25: . 2. c. | 29. For every inqui- Fee of 205. and 
ſition (not taken upon view of a body dying in gaol) he allo 9 d. 4 mie. 


mall have 208. and alſo 9 d. for every mile he ſhall be com- 
pelled to travel from his uſual place of abode to take ſuch 


| inquiſition; to be paid by order of the juſtices in ſeſſions, 


out of the county rates; for which order no fee ſhall be 


And for every inquiſition taken on view of a body dying 


„„ 


in priſon, he ſhall be paid fo much, not exceeding 208. 


as the juſtices in ſeſſions ſhall allow: to be paid in like 
manner. / 2, : 25 888 4 


But 
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of the king's palaces; nor any coroner of the admiralty 


London and borough of Southwark; nor any franchiſes be- 


entitled to any benefit by this act; but they ſhall have 


or as ſhall be allowed by the perſons * whom they have 
| EY — 5 Fo 


and certify the ſame to the gaol delivery, he ſhall forfeit 


pointed by an annual election or nomination, or whoſe 


him to be removed from his office; and thereupon, if he 


or franchiſe, or in any other manner than by t 


and warn 24 good and lawful men of the four next townſhips 


But no coroner of the ing 8 houſhold, and of the verge 


nor of the county palatine of Durham ; nor of the city of 
Jonging to the ſaid city; nor of any city, town, or fran- 5 
chiſe, not contributing to the county rates, or within 
which ſuch rates have not been uſually aſſeſſed, ſhall be 


ſuch fees and ſalaries as they were allowed before this act, 


PI. His ou Gene for not dring his duty. 


8 concealing felonies, or not doing their duty 
through favour to the miſdoers, ſhall be impriſoned a year, 
and fined at the king's pleaſure. 3 Ed. 1. c. 9. 

And by the 3 H. J. c. 1. If any coroner be remiſs, 
and make not inquiſitions upon the view of the body dead, 


to the king an hundred ſhillings. 
And by the 25 G. 2. c. 29. If any coroner, not ap- 


office is not annexed to any other office, ſhall be convicted 
of extortion for taking more than his lawful fees, or of 
wilful neglect of his duty, or miſdemeanor in his office; 

the court before whom he ſhall be convicted may adjudge 


ſhall have been elected by the freeholders, a writ ſhall iſſue 
for the amoving him, and the electing another in his ſtead; _ 
and if he hath been appointed by the lord of ny liberty 
e free- 
holders, the perſon entitled to nomination ſhall, on notice 


of ſuch judgment of amoval, nominate another perſon in 
his ſtead. "RO | 


| The coroner's precept to ſummon a a jury. 


he fad AW 
Weſtmorlan 4 = To the conſtable of in th 4 
HR ESE are, in the name of our es gn ho the king, | 


to require you, immediately upon fight hereof, to ſummon 


NEIL; 
— 


70 in the ſaid county, to be and appear before me A. C. 
gentleman, one of the coroners of the county aforeſaid, al 


"onus. u 


- Coroner, 


% 


bhben and there to enquire of, do, and execute all ſuch 


things as on his majeſty's behalf ſhall be lawfully given them in 
charge, touching the death of A. D. And be you then there to 
certify what you hall have done in the premiſes, and further to 


do and execute what in behalf of our. ſaid bord the king ſhall be 


the 


The juror's oath on the coroner's inqueſt, 

on the behalf of our ſovereign lord the king, how and in 
here lying dead, came to his death ; and of ſuch other matters 
ing to your evidence: So help you God. 


After the foreman is ſworn, the reſt may be ſworn, three 
or four together, as follows: 5 . 
Such oath as A. F. the foreman of this inqueſt hath for his 
part taken, you and every of you ſhall well and truly obſerve and 
keep on your parts reſpetlively : So help you Ged. 5 


Witneſſcs oath. 


THE evidence which you ſhall give to this inqueſt, on the 
A behalf of our ſovereign lord the king, touching the death 


the truth: So help you God. 


Inquiſition of murder. 


A. D. then and there 


ond of three other of the next towns, to . wit, K. L. and M. 
in the ſaid county, who being ſworn and charged to enquire on 


VOL . ER Nn upon 


3 aforeſaid, in the faid county, on the — day of 


then and there ehjoined you. Given under my hand and ſeal 


| V OU Hall diligently enquire, and true preſentment male 
what manner A. D. (or, a perſon unknown, as the caſe is) 


relating to the fame as ſhall be lawfully required of you, accord- 


of A. D. ſhall be the truth, the zo hole truth, and nothing but 


Weſtmorland. AN inquiſition indented, taken at 

| in the county of —— aforeſaid, the —— 

— in the ——— year of the reign of - be- 

fore me A. C. gentleman, one of the. coroners of our lord the 

king, for the county aforeſaid, upon the view of the body of 
lying dead, upon the oaths of A. B. 

C. D. E. F. Se. good and lawful men of ——— aforeſaid, . 


the part of our ſaid lord the ting, when, where, how, and 
after what manner, the ſaid A. D. came to his death, do fay, 


A evhich he the ſaid A. M. then and there held in his right hand, 


. .-..___ Coroner, 
ußon their cath, that one A. NM. late 3 — aforeſaid, 5 
gentleman, not A Col before his eyes, but being moved and 


| ſeduced by the infligation of the devil, on the day of — 
in the Fear of —— aforeſaid, at the firſt hour in 
the night of the ſame day, with force and arms, at —— in 
the county aforeſaid, in and upon the aforeſaid A. D. then and 
there being in the peace of God, and of the ſaid lord the king, 
Feloniouſly, voluntarily, and of his malice forethought, made 
an aſſault : and that the aforeſaid A, M. then and there with 
a certain ſiuord made of iron and fleel, of the value of 55. 


the aforeſaid A. D. in and upon the left part of the 25 of the 
faid A. D. à little above the navel of the ſaid A. D. then 
aud there vialently, felonioufly, voluntarily, and of his malice 
| forethought, ruck and pierced, and gave to the ſaid A. D. 
then and there with the fevord aforeſaid, in and upon the afore- 
ſaid left part of the belly of the ſaid A. D. a little above the 
navel of the ſaid A. D. one mortal wound of the breadth of 
half an inch, and of the depth of three inches, of which ſaid 
ta evo the afcreſaid A. D. then and there inſtantly 
died; and fo the ſaid A. M. then and there feloniouſly killed 
and murdered the ſaid A. D. againſt the Peace of our ſaid lord 
the king, his crown and dignity, 

And the faid j Jurors further ſay, upon their 225 aforeſaid, 
that A. A. of yeoman, and B. A. of ——— Js. 
man, were feloniouſly preſent with drawn ſwords, at the time 
of the felony and murder aforeſaid, in form aforeſaid committed, 
that is to ſay, on the ſaid day of in the —— 

ear aforeſaid, at — aforeſaid in the county aforeſaid, 
at the firfl hour in the night of the ſame day, then and there 
comfarting, abetting, and aiding the aid A. M 7o do and 
commit the felony and murder aforeſaid in manner aforeſaid, 

againſt the peace of our / ud lord the king, bis crown and 
dignit 

w 7 moreover, the jurors forge, uþo1 their oath afore- 
ſaid, do ſay, that the ſaid A. M. A. A. and B. A. had mt, 
nor any of them had, nor as yet have or hath any goods or 
chattels, lands or tenements, avithin the county aforeſaid, or 
elſequhere, to the knowledge of the ſaid jurors, [Or, And ii 
Juror aforeſaid, upon their oath aforeſaid, do ſay, that the ſaid 
A. B. at the time of the doing and committing of the felony and 
murder aforeſaid, had goods and chattels, contained in the in- 
ventory to this inguiſt if tion annexed, which remain in the cuſiodz 


B. C. 
Gl 4. b 


on. 85886 
In witneſs whereof, as well the aforeſaid coroner, as the 5 
jurors aforeſaid, have to this inquiſition put their ſeals," on the 
day and year, and at the place firſt above mentioned, 
AOL a... „ | 
W i | | E. F. c. jurors. 


An inquiſition where one hangs himſelf. 


5 — As above to —— not baving God before his eyes, 
but being ſeduced and moved by the inſtigation of the devil, at 
—— aforeſaid, in a certain word at ——— aforeſaid, 5 5 | 
anding and being, the ſaid A. D. being then and there alone, | : | 
with a ceFrain hempen cord of the value of 3d. which he then | 1 
and there had and held in his hands, and one end thereof 
then and there put about his neck, and the other end thereof — ll 
tied about a bough of a certain oak tree, himſelf then ant «| 
there, with the cord aforeſaid, voluntarily and felomouſly, and 
of his malice forethought, hanged and ſuffocated: And fo the 
jurors aforeſaid, upon their oath aforeſaid, ſay, that the ſaid 
A. D. then and there in manner and form aforeſaid, as a felon 
of himſelf, felouiouſiy, voluntarily, and of bis malice fore- 


thought, himſelf killed, firangled, and murdered ; againſ1 the 


} 


peace, &c. | 2p 
An inquiſition where one drowns himſelf. 
— — aforeſaid, in the county aforeſaid, then 
and there being alone, in a common river there, called ——— 
himſelf voluntarily and felonioufly drowned: And fo the jurors 
aforeſaid, upon their oath aforeſaid, ſay, that the aforeſaid 


A. D. in manner aud form aforeſaid, then and there himſelf 


voluntarily and feloniouſly as a felon of himſelf killed and mur 


ered; againſt the peace — 


An inquiſition on one drowned by accident. 
. that the faid A. D. on the 
in the year aforeſaid, at the pariſh and in the county aforeſaid, 1 2 
going into the river there to bathe Biel M haps i 1 + 
pened, that accidentally, ca ually, and by misfortune, he the ſaid _ 3 
A. D. was in the water of the ſaid river then and there ſufs __ 

Feeated and drowned; of which ſaid ſuffecation and drowning 

he the ſaid A. D. then and there in antly died: And ſo 

the jurors aforeſaid do ſay, that the ſaid A, D. in manner, 

and by the means aforeſaid, accidentally, caſually, and by 5 

| BS, Nn mi fortune, | 


day 7 


2 — norms aan ů —ů— Pry 


' Coroner. 0 


misfortune, came to his death, and nor otherwiſe. In wit 

; neſs, c- . . 2 | 
An inquiſition where one dies a natural death. 

| mmm that the aid A. D. on the day of — 

in the year aforeſaid, at the pariſh and in the county aforeſaid, 

to wit, in a certain place called. was found dead ; that 

be had no marks of violence appearing on his body, and died by 


the viſt 1 tation £4 od, in a natural " and not Beru tfe, 


"A Inquiſition upon one who dies in gaol. 


- >> ——_ ſay upon their oath, that the aforeſaid A. D. 
eon the day of the taking of this inqui * ſtion, being a priſoner in 
the gaol at — in the county aforeſaid, then and there died 
of the 1 of God, and then and there in manner and 
orm aforefaid came 10 hip death, and not other! iſe. 1 wit- 
neſs, dc. | 
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An inquiſition on one an compos mentis. 


e 2 upon their oath, that the aforeſaid A. D. 

on the day and hear aforeſaid, and at the time of his death, ts 

bit, from the day of to the time of his death, 
and at the time of his death aforeſaid, was'a lunatick, and a 
perſon of inſane mind ; and that the ſaid: A. D. being a luna- 

tick and a perfon of inſane mind us aforeſaid, did on the <—— 
day of come alone to a certain river, called ——— 1 
the faid county, and did then and there caft himſelf into the 
faid river, and drowned himfelf in the water of the ſaid 
river: And ſo the jurors aforgſaid upon their oath aforeſaid, 
ſay, that the aforeſaid A. D. from the cauſe aforeſaid, in man- 

ver and form aforeſaid, came to is death, and not 1 8 
J. e 3 


An inquiſtio on one bor cutting his throat, 


by the inſligation of the devil, at. aforeſaid 

in the county aforeſaid, in and upon be * and there 
being in the peace of God and of the ſaid lord the king, felo- 
niouſly, voluntarily, and of his malice forethought, made an 
aſſault : And that the aforeſaid A. D. then and there with a 

5 certain Eni ife, of the value of one penny, which he the ſaid A. D. 


then 


* 


— 


= - Coroner, 

then and there held in his right hand, himſelf upon his throat 
then and there feloniouſiy, voluntarily, and of his malice fore- 
thought did firike, and gave to himſelf then and there with the 


knife aforeſaid, upon his throat aforeſaid, one mortal wound of 


the breadth of four inches, and the depth of one inch, of which 
ſaid mortal wound the ſaid A. D. at --—— aforeſaid in the 


county aforeſaid, Janguiſhed, and languiſhing lived from the 


aid = day of — in the —— --— year aforeſaid, 
Ju | 47 of — and that the ſaid A. D. on ho 


died: And fo the jurors aforeſaid, &c. 


For killing another in his own defence. 


* ' 


upon their oaths ſay, that A. K. late of —— 
gentleman, at — aforeſaid in the ſaid county, on the — 
day of in the —— year of in the peace of God and of 
our ſaid lord the king then being, A. M. late of — 
county of ——— at the hour of — in the afternoon of the 
' ſame day did come, and upon him the ſaid A. K. then and there 
of his malice forethought did make an aſſault, and him the ſaid 
A. K. did then and there endeavour to beat and kill, by continu- 


ing the aſſault aforeſaid, from the houſe of one W. H. in — 


aforeſaid to a certain place called — in the county afore- 
faid, and the ſaid A. K. ſeeing that the ſaid A. M. was /o 
_ maliciouſly diſpoſed, to a certain wall in the ſaid place, called 


did flee, and from thence for fear of death could not 
eſcape, and ſo the ſaid A. K. himſelf, in preſer vation of his life, 
againſt the ſaid A. M. continued to defend, and in his own 


d:fence him the ſaid A. K. upon the right part of the breaſt of 


him the ſaid A. M. with a certain ſword of the price of one 


ſhilling, which the ſaid A. K. then and there held in his right 
hand, did ſtrite, then and there giving to the ſaid A. M. one 


mortal wound, of the breadth of dne inch and of the depth of three 


inches, of-which ſaid mortal wound the ſaid A. M. at 


_ aforeſaid in the county aforeſaid languiſbed, and languiſhing lived 


From the ſaid -—- day of ——— to the ——— day of 


From thence next enſuing, and that the ſaid A. M. on 
the ſaid ——— day of ———= in the - — year aforeſaid, 


2 —— aforeſaid in the ſaid county, off that mortal wound 


ſaid A. M. in bis own defence. 


died ; and jo the ſaid A. K. did then and there kill him the 


* 


— aforeſaid, in the —— year aforeſaid, at 
aforeſaid, in the county aforeſaid, of that mortal wound 


— in the 


35 ( 1 


peace, &c. 


Juſtices may | 
award colts, 


5 


meet, to the party injured : And if the perſon fo ordered by 


\ perſon cannot be found (C), the juſtice ſhall commit him(D) 


Except where 
the penalty 
amounts to 51. 
gr upwards. 


certain perſon unknown, & c. and add And the ſaid 
Jurors upon their oath- aforeſaid further ſay, that the ſaid 


Coſts to be granted and allowed on indictments 


thoriſed, on complaints that come beſore them out of ſeſ- 
ſions, to award coſts againſt either the perſon complaining, 
or the perſon againſt whom the complaint is made, it is 


ſame to the ſatisfaction of the juſtice; the ſame ſhall be 


firſt paid. /. 1. 


ceed the ſum of 51. the ſaid coſts ſhall be deducted by the 


that the ſaid deduction ſhall not exceed one fifth part of the 


- __ Coroner, _ 


An inquiſition where the murderer is uaknown. | 


nue ſame as before, only ſay, — that a 


perſon unknown, after he had committed the ſaid felony aud i 
murder in manner aforeſaid, did fee away ; again! tle Wl 


. 4 . 
N 2 of > — — — n „* 8 — 1 n 
* 


Coſts. 


and preſentments. See Certiorari. 


BY the 18 G. 3. e. 10. Whereas by the laws now in 
being, juſtices of the peace are not ſufficiently au- 


therefore enacted, that where any complaint ſhall be made 
before any juſtice or juſtices, and a warrant or ſummons 
Hall iſſue in conſequence thereof, it ſhall be lawful for ſuch 
juſtice, who ſhall, have heard and determined the matter 
of the complaint, to award (A) ſuch coſts to be paid by 
either party, and in manner and form as to him ſhall ſeem 


the juſtice ſhall not forthwith pay, or give ſecurity for the 


levied by diſtreſs (B): And if goods and chattels of ſuch 
to the houſe of correction for the place where ſuch per- 
ſon ſhall reſide, to be kept to hard labour not exceeding 
one month, nor leſs than ten days, or until ſuch ſum, 
together with the expences attending the commitment, be 
Provided that upon the conviction of any perſon upon 
a penal ſtatute, where the penalty ſhall amount to or ex- 


juſtice, according to his diſcretion, out of the penalty, ſo 


h penalty 3 


. of ; : 
; | . 4 Wn. 2 
5 C 0 ſts 9 


penelty ; and the remainder of the penalty ſhall be paid to 


or divided among the perſon or perſons who would have 
been entitled to the whole of the penalty, if this act had 
jtõñ:ön˙naõ Ion: 
And the juſtices in ſeſſions from time to time may lay 


551 


Seſſions to make 


Jown or alter ſuch rules and regulations concerning coſts lations. 


or charges to be allowed to any perſon by virtue of this 


act, as to them ſhall ſeem juſt : which rules and regula- 


tions, having received the approbation and ſignature of one 


or more of the judges of aſſize, ſhall be binding, and not 
otherwiſe, on all perſons whatſoever. /. 9. 5 


The following forms are inſerted in the ack itſelf: 
A. Form of awarding coſts, | 
County or) 1 A. J. one of hir majeſty' juſtices of the pence 


borough (in and for the- aforeſaid, in purſuance of 
of ( af made in the eighteenth year of his majeſty 
to wit, Jing George the third, intituled, An act for 


the payment of coſts to parties, on complaints deter- 


mined before juſtices of the peace out of ſeſſions; for the 


payment of the charges of conſtables in certain caſes; 


and for the more effectual payment of charges to witneſſes 


aud proſecutors of any larceny or other felony ; en the 


complaint of —— —— {here ſtate the names of the parties 


and the offence generally, and the date] again/f 


fr which ſaid complaint was heard and determined by 


me on the —— day of Do award the following cots to be 
Paid by ——— widelicet There ſtate the coſts]. Given under 
my hand and ſeal hi gay of in the year of 
our Lord — 5 „„ 


N 
L 


B. Form of warrant of diſtreſs and ſale. 
1... To the conſtable of — and to all other 
to wit- J his majeſty's conſtables in and for — — in 
ee et e 


7 


Whereas I J. P. efquire, one of his majefty's juſtices of the 


Peace in and for the —— aforeſaid, in purſuance of an aft made 


in the eighteenth year of his majeſty king George the third, in- 


tituled, An act for the payment of coſts to parties, on 


complaints determined before juſtices of the peace out of 


ſeſſions; for the payment of the charges of conſtables in cer- 


tain caſes; and ſor the more effectual payment of charges to 


6 ge NN witneſſes 


>, = * * * 
S —_— 


22 ¶— 2 


$82 >... 5 Coffs. 
. witneſſes and proſecutors of any hs or other ay, 
00 have awarded, on the day of —— now laſt paſt, on the 
complaint of —— againſt —-= for —— the following coſts to 
be paid by —— videlicet [here ſtate the ſum]: And whereas 
85 faid being ordered by me the ſaid juſtice to pay ſuch 
- ſum as aforeſaid, hath not paid down or given ſecurity for the 
NET fame to the ſatisfaftion of me the ſaid juftice ; Theſe are there. 
fore to command you, and each and. every of you, to levy the 
faid ſum of -—— by difireſs and ſale of the goods and chat- 
tels of the WY and I do hereby order and direct the 
goods and chattels ſo to be diftrained to be fold and diſpoſed of 
within ———- days, unleſs the ſaid ſum of ——— for which 
ſuch diflireſs ſhall be made, together with the reaſonable charges 
gf taking and keeping ſuch diſtreſs, ſhall he ſooner paid; and you 
Mi are hereby alſo commanded to certify unto me what you ſhall have 
We done by virtue 20 this ny warrant. Given ag my hand and 
1 ſeal at —— the day of - in the year of our 
| Dk ty 


* 


2 . Conſtable 8 return Wei for x want of diſtreſs. 
* | _ ; 2 
to wit. F to - 


comſſtable of = — . d hereby certify 
. of the peace of ———- that I have 
mad? diligent ſearch 2 but do not eh nor can 

And any goods and chattels of - by diftreſs and ſale where- 
I may levy the ſum (a - purſuant to his warrant for 


that purpoſe lated the day of ——, Given under my 
hand. this — 7 — 1. —. 


18 D. Commitment . to che houſe of cor- 
Fetten . | 
To OY conſtable of md alſo to the 
* N wit. Jkeeper of the houſe of correction at f 
IWhereas, in purſuance of an adt made in the eighteenth year 
of his majeſly king George the third, intituled, An act for the 
payment of colts to parties, on complaints determined 
before juſtices. of the peace out of ſeſſions ; for the pay- 
ment of the charges of conſtables in certain cafes; and 
for the more effeCtual payment of charges to witneſſes and 
proſecutors of any larceny or other felony, IJ. P. eſquire, 
one of his majeſty's juſtices of the peace in and far the ſaid —— 
did iſſue my warrant of d. . 2 ſale, directed to —— of 
5 — conjlable of the ſaid. ordering the ſaid 
conſlable to A the ſum of —— we the goods and chattels of 
the a in manner and 7 as therein is 12 i 
Eo 7 


eee. 
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In whereas it appears to me by the return of ———— conſtable 

| yaa —_ N day 7 5 Wr he e 5 
 T:hoent ſcareb, but doth not know of nor can find any goods and 
1 ſaid | | by diſt reſs and /ale whereof the ſaid | 

aim of -—— may be levied purſuant to the ſaid warrant : | 

Theſe are therefore to command you the ſaid conſtable of — ? 

to appr ehend the ſaid ; and convey the aid 5 

the ſaid houſe of correction at and to deliver the ſaid ; 

wm there to the ſaid keeper of the ſaid houſe of correction: 5 i 
And theſe are alſo to command you the ſaid keeper of the ſaid ; Hs | 

houſe of corree1 ion, to receive the ſaid —— into the ſaid houſe ö 

of correction, and there to keep to hard labour for the ſpace of | 

— from the date herecf, or until ſuch ſum f — together 5 85 | 

avith the expences attending the commitment of the ſaid —— — 

to the ſaid houſe of correction, be firſt paid, or until the ſaid 

—— be diſcharged by due courſe of law. Given under my 

hand and ſeal aft — the —— day of ———., TY, ; 


CONT — — — —— 


The coſts and charges of proſecutors and witneſſes in | | ö 
caſes of felony are treated of under the title Felong. fre 9 


* | | l 


Cottages. 


C OTTAGE (Sax. Cote) is a little houſe for habit- 
ation, without any land belonging to it. By the 1 
31 El. c. 7. cottages were prohibited to be erected with- 1 
out laying at leaſt four acres of land to the ſame, and divers i 
other reſtrictions were thereby injoined; but the ſame was 
repealed by the 15 G. 3. c. 32. ſetting forth, that the 
ſaid ſtatute of 31 EI. had laid the induſtrious poor under 
great difficulties to procure habitations, and tended ver 
much to leſſen population, and in divers other reſpects 
was inconvenient to the labouring part of the nation in 
general. n e e 


F 


County court. 
AN CI ENTLY, the comites, counts, or earls, had 


the government of the counties; and afterwards 

the vicecomiter or ſberi 7. And the county ſeemeth to be 
nothing elſe but the diſtrict of the comes or count, Shire 
Ss 55 2 | | 18 


County. 


—— 


j 
. 
3234 County court, 4 

1 is a Savon word, from cy yan, to ſhare. or divide, for that 
ik the ſhires and counties are divided by certain metes and 
Wi bounds from each other. And the ſheriff, in Saxon /jre. 
| gereſa, i is the reve, grave, or governor of the ſhire; where. 
1 in he hath great power, being therein tle chief officer 
1 Ander the king. | 
1 County court. The ſheriff holdeth in his county two courts; "ths torn 
+ | and the county court: The torn is the king's court of record 
„ for criminal cauſes, and for redreſſing of common griev. 
409 _ ances within the county; the county court is not a court of 
| ih record, but only a court baron, for civil cauſes, and this 
10 1 is the court of the ſheriff himſelf. 
+0 | When to be By the 2 & 3 Ed. 6. c. 25. No county court ſhall be 
Ul! holden. longer deferred than one month from court to court, ſo 
[8 9 . that the county court ſhall be kept way month, and not 
0 otherwiſe. 
[108 And this is to be accounted 28 Jays to the motith, and 
5 nn cdt according to the month of the calendar. 2 HÞyft. 71. 

| Wh Where to be It may be kept at any place within the county, unleſs 
| hl kept. reſtrained by ſtatute. Wood, 5. 4. c. 1 
{WY Hou far the The ſuitors, that is, the freeholders, are the judges 
i teri is Judge. in this court; except that in re- diſſeiſin, by the ſtatute of 
\| Merton, the ſheriff is judge. And by the ſtatutes concern- 
5 ing parliamentary elections, he is judge at the election of 
108 knights; for he muſt make a true return at his peril, 
„ 2 Barl. County Court. 
1480 Of what ſum This court ſhall hold pleas, betwixt 8 and party, 
5 06% pr where the debt or damage is under 40s. 41/4; 266. 
5 . But in a replevin, the fum may be above 40S... 4 Inf, 
We! Of what offences "Alfo it hath not cognizance of treſpaſs vi et armis, 
. ee BON. becauſe a fine 1s thereby due to the king, which it cannot 
\* e impoſe. 4 Vit. 266, | 
I hbe cauſe of But no action can be brought in the county court un- 
i pr ror leſs the cauſe of action ariſe, and the defendant refide 
1" defendant retide Within the county; and where that is not the caſe, the 
MN within the action may be brought in the courts above, altho' for a 
1 Founty* leſs ſum than 408. For if the action cannot be brought 
1 N in the inferior juriſdiction, the plaintiff is not therefore 
1 to loſe his debt, = he muſt ſue in the ſuperior courts. 
WW ' Welch v. Troyte, E. 32 G. 3. in the Common Pleas. 
1 : H. Black/t. Rep. 29. Tad v. 1 dard, Durnyf, & 22 
!. NC CE 

WW | One plaint for A0 by the 11H. "CT . No plains ſhall be en- 
1 one treſpaſs or teted in the county court, but where the plaintiff or his 
ll aan attorney is preſent; arid s to 
i 2 y is 2 an che plaintiff ſhall find pledge 
WW „ 5, / 


County court, 


purſue his plaint ; and he ſhall have but one plaint for 


and half to the proſecutor.” And one juſtice may examine 
the ſheriff, -or other officer making default; and ſhall, 
within a quarter of a year, certify the examination into 
the exchequer. FFV FE! 

But as to the pledges above mentioned, they are now 
diſuſed in this court; and were formerly uſed only in caſes 
where the plaintiff lived out of the county. Grzeento, 11. 
Read. County C EF, 

But by virtue of a writ of 7u/icies, the court may hold 
plea of treſpaſs vi & armis, and of any ſum, or of all 
actions perſonal above 408. For this writ is in the nature 
of a commiſſion to the ſheriff, for the ſake of diſpatch, to 


be had in the courts at Weſtminfler. 4 Inst. 266. 
By the 12 G. 2. c. 1 3. / 7. If any perſon ſhall com- 
mence or defend any action, or ſue out any writ, pro- 


of record. 5 „„ 1 © 
The plaintiff in this court firſt takes out a ſummons, 


do not appear, an attachment or difiringas is to be made 


complaint, in what manner the action acctued, at what 


hath ſuſtained. Green. 11. Read, County C. 
Ik the defendant doth appear, and the next court after 


declaration within the time, he may be nonſuited. Id. 
When the plaintiff hath declared, he muſt continue his 
ſuit from court day to court day, otherwiſe the defendant 


being an adjourning of the ſuit from time to time, to keep 
it on foot. I. e 1 0 „ 
The rule, or dier datus, is when farther day is given 


upon occaſion may be enlarged. Id. N 
The next court after filing the declaration, and imparl- 


ance given, the defendant is to put in his anſwer or plea, 
aud if the plaintiff join iſſue, they may proceed to trial 


* 


one treſpaſs or contract; on pain of 40s. half to the king, 


do the ſame juſtice in his county court, as might otherwiſe 


ceſs, or ſummons, or carry on any proceedings in the 
county court, who ſhall not be admitted attorney, or ſoli- 
citor according to the act of 2G. 2. c. 23. he ſhall for- 
feit 201. with coſts, to him who ſhall ſue in any court 


returnable at the next county court; and if the defendant 


gives a rule to declare, and the plaintiff doth not file his 


to the plaintiff to declare, or to the defendant to plead; 
and the time given is uſually to the next court day, but 
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Writ of juſticies. 


Who ſhall act as 
attorney in this 
court, ; 


Summons. 


out: but if the defendant appears, the plaintiff is to file 
his declaration, ſhewing his cauſe of action, or matter of 


time and place the wrong was done, and the damage he. 


Dec! aration. 


Continuanges ; 


may take adyantage of it; and this is called a continuance, 


Dies datug, | 


Anſwer, 
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2 diſtreſs. 


Csunty tourt. 


the next court ey; if they proceed not Wide by replica. 
tion, rejoinder, ſurrejoinder, and the like. Id. 
But if freehold 1s pleaded by the defendant, this 


court can proceed no farther, for freehold ſhall never be 


tried without writ; therefore the cauſe muſt be removed ; | 
as when a defendant avoweth for damage feaſant, and the 
plaintiff Juſtifieth by reaſon of common of paſture. Weed, 


be 4+: Coho 


Where a verdict is given foe the plaintiff, and judg- 


7 ment entered thereupon, a fer: facias may be awarded 
againſt the defendant's goods, which may be taken by 


virtue thereof, and appraiſed and ſold, to ſatisfy the plain- 
tiff; but if the defendant hath no goods whereupon to 
levy, the plaintiff remains without remedy in this court, 


for it being no court of record, no captas lies there; but 


g Removal by 


* * de 
**. 


Removal after 


Alſcontinuance. yet the pleintiff or defendant may remove the plaint into 


the common pleas or king's bench, and it ſhall be good, | 


5 an action may be brought at common law upon the judg- 
ment entered. Greenw. 22. Read. County C. 


Cauſes are removed out of this court, by a writ of 


e which iſſues out of the chancery, directed to the 


ſheriff, commanding him to ſend the plaint that is before 


him in his county court (without writ of ju/ticies) into the 
court of king's bench, or common pleas, to the end' the 
cauſe may be there determined. And the ſheriff is here- 
upon to ſummon the other party to be in that court (into 

which the plaint is to be ſent) at a day certain. And of 


all this he is to make certificate under his own ſeal, and N 


the ſeals of four ſuitors of the ſame court. Id. 


Cauſes are alſo removed by pore, which differs in 
nothing from a recordare, but that it removes ſuch ſuits 


as are before the ſheriff by writ of zu/ticies, and a recordare 


is to remove the ſuit that is by plaint Lic without 
writ. I, 


And altho' the pes be diſcontinued in the county, 


and he ſhall declare upon the fame. Id. 


- Outla vry pro- 
nounced. 


Hundied court. 


In this court, after the guinto exaFus, the coroner gives 


judgment of outlawry. 4 Laſt. 266. 


Out of the county court is derived the banked court, 
for the eaſe of the ſubject; and it hath like juriſdiction 
as the county court, and may be bet every three weeks, 


2 tft 71. 


Coon hall. See Shire hall, 


Count rate, 


THE 5 rates hereafter following, in order to Seve-al rates 
avoid the inconveniences of ſeparate collections, ion into one 


| t 
ſhall for the future be levied and raiſed 8358 one general ä 
county rate. 


That is to ſay, 
| (x) For repairing county bridges, and highways thereto 
adjoining, and ſalaries for the ſurveyors of bridges; as di- 
reed by the 22 H. 8. c. 5. and 1 An. ff. 1, c. 18. 5 
(2) For building, enlarging, and repairing county 
gaols; by 11 C 12 W. c. 19. and 24 G. 3+ . 2. 
. 
5 For repairing mire halls; by the g G. 3. c. 20. 
(4) For building, repairing, and fitting up houſes of 
correction, and employing the perſons ſent thither by the 
17 G. 2. c. 5. J 33.—22 G. 3. c. 64. / 5. —24 G. 3. | 
I, 2. 6. 55. % 2, 3, 4 15 1.00 
(s) For the ates of the houſe of correction his ſa- | 9 
| lary, and relieving the weak and ſick in his cuſtody; ; by |. 
the'7 J. c. F 44 
(86) For relief of the ovifoners in the king” s bench and 
marſhalſea priſons; and of poor hoſpitals in the county, | 
and of thoſe that ſhall ſuſtain loſſes by fire, water, the 
ſea, or other caſualties, and other charitable purpoſes for | 10 
relief of the poor, as the juſtices in ſeſhons ſhall think fit; 1 
by the 43 Eh 52. fe 18. | 
[s)] For relief of priſoners in the county gaol; by the 


4 


14 £9: 6 8: „„ 1 
(8) For the e of the health of priſoners ; ; by ET, 4 
the 14 G. 3. | 8 
(09) For hs: pin s ſalary of the county gaol ; by the | 
13 G. 3. 58. 4 
| 1059] For ſetting priſoners on work; 912 the 19 C. 2. 
ED 


(11) The e by the 12 C. 2, e. 29. 

(12) Salary of perſons making returns of the Prices 1 
corn; by the 10 G. 3. c. 39. 15 
ES 3) Charges attending the removal of any of the - = "i 
ſaid general county rates by certiorari ; by the 12 G. 2. 1 

c. 29. Hy = 

(14) Money for purchaſing lands at the ends of county 1 „ 

bridges; W 1 

(15) Charges of apprehending, conveying, and main- 1 

| raining 3 and ee * the 17 C. 2. c. 5. 


(16) Charges | Ji 


C39. County 5 ah, 
© 5 16) Charges of the ſoldiers eatifages, over and ore 
the officers pay for the ſame, by the ſeveral yearly acts 
againſt mutiny and deſertion, and by the militia act of the 
2047.2, 107... 
9293 The coroner's fee of 9d. a mile for travelling to 
take an inquiſition, and 208. for taking it; by the 25 G. 2, 
c. 29. 
40 Charges of carrying perſons to the gaol, or houſe 
of correction; by the 27 G. 2. c. 3, 
(19) The gacler 8 Fes for perſons acquitted of felony = 
or diſcharged by prociamation ; by the 14 G. 3. c. 20, 
(20) Charges of proſecuting and convicting felons z by 
the 25 G. 2. c. 36. 27 G. 2. c. 3. 14 G. 3. c. 20. and 
- 186:3- cog | 
(21) Charges of proſecuting and conviing perſons 
plundering ſhipwrecked goods; by the 26 G. 2. c. 19. 
(22) Charges of bringing inſolvent debtors to the aſ- 
bes, in order to their difcharge, if themſelves are not able 
to pay; by the 32 G. 2. c. 23. 
(. 23) The charges of tranſporting felons, or conveying 
them to the places of labour and confinement; by the 
6 G. c. 23. and 19 C. 3. c. 74. | 
(24) Charges of carryiag pariſh apprentices, bound to 
the ſca-ſervice, to the port to which the maſter inlongeth 
OT by the 2 C 3 An. . 
Seſſions cannot In the caſe of K. v. We ef Riding of Y, orkfbire, M 
order the colts of 38 G. 3. one Chapman was indicted for a miſdemeanor in 
een refuſing to aſſiſt R. Scholefield a conſtable in the execution 
10 be paid out of of a warrant directed to him by M. A. Taylor eſquire, a 
the count; rate. juſtice for the ſaid Riding, againſt one Parnell for 2 breach 
e of the peace. Which indictment was found at the quar- 
ter ſeſſions, and afterwards removed into the king's bench 
at the inſtance of the defendant, and tried at Tor. It 
appeared that the proſecution was directed to be carried 
on by an attorney by three juſtices of the ſaid Riding, at 
the expence of the ſaid Riding, and the ſum of 561. 198. 9d. 
was directed to be paid out of the county rate. A rule 
having been obtained, calling on the proſecutor to ſhew 
cauſe why the codon ſhould nat be quaſhed, The 
_ counſel who ſhould have argued in ſupport of the 
order, admitted that it could not be ſupported, this not 
being included under the proyiſions of any of the acis of 
i parliament giving the juſtices authority to allow charges, 
and thereupon the order of Altan was wle, Durnf. 
e 77 5 5 4 
n 


County rate. 1 


„ at that ht ſame may be collected with as much eaſe, 
and as little expence as poſſible, the juſtices at their gene- 
ral or quarter ſeſſions, or the greater part of them, ſhall 


559 


ecken to lay 
the rate. 


have power to make one general rate to anſwer all the | 


purpoſes aforeſaid. 12 G. 2. c. 29. / 1. 

Which rate ſhall be aſſeſſsd in ſuch proportions in 
every pariſh or place, as any of the rates by the ſaid ſeveral 
former act have been uſually aſſeſſed. Id. 

By which laſt words reference being made to the former 
acts, as to the manner of proportioning the rate, it is 
proper to inſert here, how the caſe ſtands upon the ſaid 
former act, as to fuch laying of the aſſeſſments; and it 8 
thus: 


| ſhould think convenient. And by the 1 An. ft. 1. c. 18. 


(1) By the abovementioned a0 of the 22 H. 8. (in re- 
gard to bridges) the jultices were to rate every inhabitant 
within their juriſdiction, in ſuch reaſonable ſum, as they 


Every town, pariſh, or place was to be aſſeſſed as they 


uſually had been aſſeſſed towards the repair of bridges. 
(2) By the 14 El. c. 5. (for relief of priſoners) the juſtices 
were to rate every pariſh at ſuch reaſonable ſums as they 
ſhould think convenient. 
(3) By the 44 El. c. 2. (for hoſpitals ab the marſha ſea) 
the ſame was to be rateably aſſeſſed upon every pariſ. 
(4) By the 7 F. c. 4. (for the maſter of the houſe cor- 


1 bo ſalary) the ſame was to be rated, as for Wiese | 


and the marſhalſea, by the 43 El. c. 2. 

(5) By the 19 C. 2. c. 4. (for /etting priſoners on work) 
to be + wp: as other county charges. 

(6) By the 11 & 12 . c. 19. (for repairing gaols) to 
be ate by the juſtices in equal Proportions, on every 
hundred, ward, or other diviſion, - 

(7) And for vagrants (by the 12 Ann. now repealed) 
the money was to be raiſed as for bridges and gaols. _ 

So that upon the whole here ſeems to be intended an 
equal, proportionable rate, upon every diviſion. 
HF. 22 G. 3. Z. v. Inhabitants of Sr. Paul Covent Fog 
den. This was an appeal againſt the general county rate 
made at the quarter ſeſſions for Middleſex ; which rate 


Proportions in 
the ſey-ral pa- 
riſhes cannot be 
altered. 


was confirmed at the next general ſeſſions, and the fol- 


| lowing cafe ſtated. —That the pariſh of St. Paul Covent 
Gene in the county of M:ddeſex, was aſſeſſed 691.5 8. 72% 


although the annual rents, or value of the lands and tene- 

ments therein aſſeſſed to the poor's rate do not amount to 
32,2091. ; and that the pariſh of St. Mary-le-bone in the 
ſ aid county, Was aſſeſſed to the ſame county Tate 71. 58. Tod. 
| | only, 


%, 


* 


Places exempted | 
from part of 


County rate. 


5 only, although the annual rents, or value of the lands and 
tenements in that pariſh, charged with the poor's 0 
amounted to 140, oool. or thereabouts; wherefore the 
titioners conceived the ſaid county rate to be unequal.— 
Upon hearing the appeal, it appeared to the eourt, that the 
allegations contained in the ſaid petition and appeal were 
true; but the court conceiving they were not authoriſed 
by 12 G. 2. or any other law, to vary the proportions of 
the county rate, as it hath continued in its preſent form 
ſince the year 1739, did therefore diſmiſs the ſaid appeal.— 
After hearing counſel on both ſides, L. Mansfield ſaid, 
There is great hardſhip in this caſe; but the point is ſettled 
by the authority in Parker's Reports, 74, and we can give 
no relief. The diviſions of the land-tax were ſettled in 
1694. By the increaſe of the metropolis it happened, that 
a great quantity of the land in We/tminfter has fince been 
built upon; but the act having laid the tax upon the di- 
viſion, the diviſion is no further liable than before. In this 
caſe to be ſure the ſubject is different, but the reaſon is the 
ſame in both. By this act, county rates are to be collected 
in the ſame manner as rates have been w/ually collected in 
the ſeveral diſtricts; upon pariſhes eo nomine, and not upon 
individuals. We have no authority to alter this propor- 
tion, notwithſtanding change of circumſtances, and though 
convinced that the N of the caſe is with the appellants. 
Cal. Caf. 158. 

And where any perſon, liberty, dividon, or place hath 
uſually contributed, or is liable to pay, only to one or 
more of, and not to all the rates hereby intended to be 
raiſed and thrown into one general rate ; the juſtices at 
their general or quarter ſeſhons may order and aſcertain 
what proportion thereof ſhall be aſſeſſed on, and paid 
by ſuch perſon, yy diviſion, or place. 12 Gr 2, 
C. 29. 

As bd; inſtance, where by the katie: 22 H. 8. c. 5. 
towns corporate are charged for the repairing of bridges 
within their reſpective liberties; and the counties, for the 
bridges out of ſuch liberties; in ſuch caſe, a town corporate 


. ought not to be charged towards the bridges in the county 


at large; and conſequently ought to have an abatement in 

the rate charged upon them, in ſuch proportion as the ex- 

pence of bridges is to the whole expence of the ſeveral arti- 
cles charged upon the ſaid general county rate: as if the 
expence of bridges be a tenth part of the whole expence 
chargeable upon the county rate, then ſuch town corpo- 
rate ſhall have an abatement of one ſhilling for every 
| 9 "1 ten, 
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County rate. 


ten, which it would otherwiſe be charged with in ſuch 


rate. 
And by the 13 G. 2. c. 18. / 7. Where any liber- 
ties or franchiſes have commiſſions within themſelves, 


and are not ſubject to the county juſtices, and do not, 


nor did before the 12 G. 2. contribute to the county 
rates; the juſtices within ſuch liberties may exerciſe the 
ſame powers within their liberties, as Juſtices in their 
counties. 

Which ſaid rates the high conſtable ſhall, at och 
times as the ſaid juſtices by their order in ſeſſions ſhall 
direct, demand of the churchwardens and overſeers ; 


561 


Places exempted 


from the whole 


rate. 


High conſtable 
to make demand. 


which demand ſhall be made in writing (A), and given to 
them or any of them, or left at their dwelling houſes, or 
affixed on the church doors by the laid high conſtables. 


12 G. . „ 206: //+ 2 
Whereupon the ſaid 8 and overſeers ſhall, 
in 30 days after ſuch demand made, of the money col- 


lected for relief of the poor, pay the ſums ſo aſſeſſed on 


each pariſh or place. /. 2. 
And if the churchwardens or overſeers, or any of 


them, ſhall neglect or refuſe ſo to pay, the high con- 
ſtable ſhall levy the ſame by diſtreſs and ſale of the 


goods of ſuch churchwardens or overſeers ſo refuſing or 


neglecting, by warrant of two or more Juſtices reliding 1 in 


or near ſuch pariſh or place. / 2. 

And the receipt of ſuch high conſtable ſhall be a full 
diſcharge to the churchwardens and overſeers, or other 
perſons paying the ſame. /. 2. 


Where there is no poor rate, the juſtices, 3 in their gene- 


ral or quarter ſeſſions, ſhall by their order direct the ſum 
aſſeſſed on ſuch pariſh, townſhip, or place, to be rated and 
levied by the petty conſtable, or other peace officer, as 


money for relief of the poor is by law to be rated or levied : 


Which ſum ſo rated and levied ſhall be paid by him to the 


high conſtable, and ſhall be demanded of, paid by, or levied 
on ſuch petty conſtable, in the ſame manner as before of 


the churchwardens and overſeers. And if any petty con- 


| ſtable ſhall pay ſuch ſum before he hath collected it, he may 
_ afterwards rate and levy the ſame, or may be allowed and 


reimburſed the ſame, out of any conſtable's or other rate, 
F105 the juſtices in their ſelhons mall order and direct. 
5 

As money for relief of the poor is to be rated or levied} 
That is to ſay, by taxation of every inhabitant, parſon, 
vicar, and other, and of every occupier of lands, houſes, 
tithes, coal mines, or ſaleable underwoods. 43 EI c. 2. / 1. 

W I, Oo And 


Overſeers to pay; 


To be levied by 
Fes, 


High conſtable's 


receipt. 


Caſe where 
there is no poor 
rate. 
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Northern coun- 


ties. 


High conſtable 


to pay to the 
treaſurer. 


Tres furer's 
receipt. 


"High conftable 
to account. 


Petty conftables. 


a 1 oihers to 
account. 


Preaſurer's diſ- 


barlements. 


account. 


| 1 
County rate. 

And whereas it will be inconvenient to many towns, 
pariſhes, and places, in the counties of York, Derby, Dur- 
ham, Lancaſter, Cheſter, Weſtmorland, eee and 
Northumberland, that the ſaid rates ſhall be paid out of the 
poor rate ; the juſtices at the general or quarter ſeſſions, 


if they fhall think convenient, may order the ſum aſſeſſed on 


any ſuch town, pariſh, or place, to be paid by and levied 
on the petty conſtable (B) in ſuch manner as is above 
directed, in caſes where no rate is made for the poor. 
12 G. 2. b, 29, / 4. 

1f they ſhall think acai] By which words the juſtices 
in thoſe counties may order the rate to be paid by either of 
the two methods before mentioned, according to their diſ- 
cretions z that is to ſay, either by the churchwardens and | 
overſeers out of the poor rate; or by the petty conſtables 
by an aſſeſſment after the manner of the poor rate. 

The ſaid high conſtables, at or before the next ſeſſions 
reſpectively after they have received the money, ſhall pay 


the ſame to the treaſurer; and the money ſo paid ſhall 


be deemed the publick ſtock. 12G. 2. c. 29. / 6. 
And the treaſurer's receipt ſhall be a ſuthcient e 
to the high conſtable. / g. 
And the ſaid high conſtables ſhall deliver in a true ac- 
count on oath (if required) of the money by them received, 
before the ſaid juſtices at their general or quarter fel 


ſions: and if any ſuch high conſtable ſhall neglect or refuſe 


to demand or levy as aforeſaid, or to account, the ſaid juſ- 
tices at their general or quarter ſeſſions may commit him 


to the common gaol, until he {hall have cauſed ſuch rates 


to be demanded and levied, and ſhall have rendered a true 
And if it ſhall appear by ſuch account, that any 
ſum is remaining in his hands, and he ſhall not pay over 
the ſame to the treaſurer, they may commit bim till he 
pay the ſame. /. 8. 

And the juſtices, at their general or quarter ſeſſions, 
may oblige by their order the petty conſtables, or any 
other perſon empowered to levy, collect, or receive any 


ſum for the purpoſes aforeſaid, and who have any ſum in 
their hands, to account and pay over the fame, in like 


manner as the high conitables. /. 17. 
And the treaſurer ſhall pay ſo much of the money in 
his hands to ſuch perſons, as the juſtices in feſſions flrall by 
their order from time to time appoint, for the uſes and pur- 
poſes of the ſaid above mentioned acts, and for any other 
uſes and purpoſes to which the publick ſtock of any county, 
city, diviſion, or liberty, is or ſhall be applicable. /- 6. 


Aud 


County rate. 


And for any other uſes and purpoſes to which the publick 


flock is applicable] E. 32 G. 3. K. v. Inhabitants of Efex. 


The ſeſhons had ordered money to be advanced by the 
treaſurer to defend the county againſt a fine of 5o00l. im- 
poſed on them by L. Loughborough at the aſſizes for not re- 
pairing the county gaol, and which had been eſtreated into 
the exchequer. On being removed by certiorari, it was 
objected, that the magiſtrates could apply the publick 
money to ſuch purpoſes only as are ſpecifically provided for 
by act of parliament, or ſanctioned by long uſage. —But 


the court held, that the order was good, for wherever a_ 


duty is impoſed on a county, and where coſts neceſſarily 
ariſe in queſtioning the propriety of acts done to inforce 
that duty, the magiſtrates, who have the ſuperintendance 
over the county purſe, have neceſſarily a right to defra 


ſuch expences out of the county ſtock. And Buller J. ſaid, 


in his opinion, the true conſtruction of the act is, that the 


neceſſary expences of every thing relating to the ſubjeQs 


therein mentioned, mult be borne by the county, and paid 


out of the county ſtock. If it were otherwiſe, the active 
magiſtrates of a county would be put in a perilous fituation 


in a variety of caſes that might happen. Durnf. and Eaſt, 


4 V. 591. 
And the treaſurer ſhall keep a book of entries, of the 
ſums by him received and paid; and ſhall deliver iu a true 
account, on oath if required, of his receipts and diſburſe- 
ments, to the juſtices at every general or quarter ſeſſions, 
and alſo the proper vouchers for the ſame, to be kept 
amongſt the records of the ſeſſions. 12 G. 2. c. 29. 
77 Oo 3 
1 And the diſcharge of the ſaid juſtices, by their order at 
their general or quarter ſeſſions, {hall be a ſufficient diſ- 
charge to the treaſurer. . 75 5 
And no new rate ſhall be made, until it appear by the 
treaſurer's accounts, or otherwiſe, that three-fourths of the 


money collected have been expended for the purpoſes 
aforeſaid. /. 10. bf 7A 


3 


If the churchwardens and overſeers of any pariſh or 


place, ſhall think ſuch pariſh or place is over-rated, they 


may appeal to the next general or quarter ſeſſions, againſt 
ſuch part of the rate only as may affect ſuch pariſhes or 
places; but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in regard to any other pariſhes or places. /. 12. 
No certiorari to remove any rates, or any orders or 
other proceedings of the ſeſſions touching ſuch rates, ſhall 
be granted but upon motion the firſt week of the next term 
| 3 after 


Treaſurer'2 
account. 


Seſſions order 2 
diſcharge to the 
trealurer, 


New rate when 
to be made. 


Appeal. 


Certlorari. 


County rate. 


after the time for appealing from ſuch rates or orders is 
expired; and on making it appear to the court by affidavit 
or otherwiſe, that the merits of the queſtion on ſuch appeal 
or orders, will by ſuch removal come properly in judgment. 

And no ſuch certiorari ſhall be allowed, until ſufficient 
ſecurity be given to the treaſurer, in the ſam of 1001; to 
proſecute the certiorari with effect, and to pay the coſt if 
the rates or orders ſhall be confirmed. Nor ſhall any ſuch 


rates, orders, or proceedings be quaſhed for want of form, 


only. /. 21. 
And no action ſhall be commenced againſt any perſon 
who ſhall have collected or received any money on any rate 
which ſhall be quaſhed on a certiorari or otherwiſe, for 
any money collected or received on ſuch rate before the 


certiorari was brought; but the perſons who have paid on 
fuch rate more than they ought to have paid, ſhall be re- 


paid, or have the ſame allowed 1 in the next rate. /. 18. 


A. High conſtable's warrant to levy the rate. 


Wenne To the churchwardens and overſeers of 


Kendal War 4, J the poor of the townſhip [or pariſh] of 
in the ſaid county. 


| BY virtue of of an as of his majeſly's juflices of the peace 

in and for the ſaid county, in their general quarter ſeſſions 
aſſembled, you are hereby required in thirty days time from your 
recerpt of this precept, or otherwiſe having had due notice 


thereof, to pay to me, out of the money by you | cllefed or to be 


collected for the relief of the poor, the ſum of being the 
proportion of your ſaid townſhip Cor pariſh] for and towards 
the. general county rate, for the repairing of bridges; repairing 
of the gaol, and for the relief of priſoners therein ; and for the 
relief of the priſoners in the king's bench and marſhalſea priſons ; 

repairing the ſhire hall; repairing and furniſbing the houſe of 
correction, with the ſalary of the keeper thereof ; the treaſurer” s 
falary ; the coroner's Fees ; the charges concerning vagrants, 


foldiers carriages, convicting and tranſporting felons, and other 


county charges. And herein you are not to fail, on the peril 
that ſhall enſue thereof. Given under my hand the day 


5 


John Bracken, High conſtable. 


B. G7. in the northern bonnes above mentioned, the 
juſtices, if they think proper, inſtead of ordering the money 
to be paid by the churchwardens and overſeers, may 


order it to be paid by the petty conſtables; and _ 
| the 
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County rate. 
the high conſtable's precept to the petty conſtables may 
be thus: 


Weſtmorland. To the conſtable of in the ſaid 
Kendal Ward. | county. | 
B Y virtue of an order from his majeſly's juſtices of the peace 
in and for the ſaid county, in their general quarter ſeſſions 
aſſembled, you are hereby required to raiſe the ſum of 
within your conſtablewick, for which you are to make an equal 
rate within your ſaid conſtablewick, and to levy the ſame in ſuch 
manner as money for the relief of the poor is by law to be rated 
or levied : Which ſaid ſum you are to pay unto me, in thirty 
days time from your receipt of this precept, or otherwiſe having 
had due notice thereof; the ſume being the proportion of your 
faid conſtableawick, for and towards the general county rate, for 
the repairing of bridges | 


And ſo repeat the ſeveral particulars as 1n the laſt pre- 
cedent; and that for this reaſon, that the people may know 
what it is they pay their money for. 


„ AM. 


| Cuſtoms. 
TH E laws relating to the cuſtoms, ſo far as juſtices of 
the peace, conitables, and other ſuch othcers, are 
concerned therein, being conſiderably connected with the 
laws of exciſe, it is thought proper to refer this ſubject to 


the title Erciſe, where - the whole will be more clearly 
comprehended under one view. | 


——_— 


_* Cuftos rotulorum. 
HE cuftos rotulorum is he that hath the keeping of the | 
rolls or records of the ſeſſions. | He is always a juſtice ' — 
of the peace and quorum in the county where he hath his ih, 
office. He is a man, for the moſt part eſpecially picked 
out either for wiſdom, countenance, or credit. He is the 


principal civil officer in the county, as the lord lieutenant is 
the chief in military command. 4 Black, Com. 272. 
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Cuſtos rotulorum. 


By the 37 H. 8. c. 1. (which was altered by the 3 & 4 
Ed. G. c. 1. but reſtored by 1 V. c. 21.) No perſon ſhall 
be appointed to the office of cuſlos rotulorum, but ſuch as 
ſhall have a bill figned with the king's hand for the ſame ; 
which bill ſigned ſhall be a ſufficient warrant to the lord 


Chancellor to make a commiſſjon, aſſigning and authoriz- 


ing thereby the ſame perſon to be cuftor rotulorum, until 
the king hath by another bill with his own hand appointed 
one other perſon to have the ſame office, by himſelf, or his 
ſufficient deputy, learned in the laws, and meet and able 
to ſupply the ſaid office, 

In purſuance whereof, the laſt clauſe i in the commiſhon 
of the peace is generally to this effect: “ Laſtly, we have 
e aſſigned you the aforeſaid keeper of the rolls 


of our peace in our ſaid county, and therefore you ſhall 


« cauſe to be brought before you and your ſaid fellows, 


cc at the days and places aforeſaid, the writs, precepts, 


« proceſſes, and indictments aforeſaid, that they may 
« be inſpected, and by a due courſe determined, as is 
& aforeſaid.” 

The c/tos rotulorum, by virtue of his office, having the 
cuſtody of the rolls of ſeſſions, ought to attend there by 
himſelf or his deputy, who is the clerk of the peace, 


Crow. Cir. 34. 


Cyder. See Exciſe, 


— — — — — — * 


Oebtors. 


2 OW priſoners for debt mall be demeaned. Gee title 
Gaol. 

* Infolvent debtors brought to the aſſizes, in order to be 
diſcharged, ſhall pay for their bringing thither, not ex- 


ceeding 12d. a mile; and if they are not able to pay, then 
the ſame ſhall be paid by the treaſurer, out of the county 


itock. 32 C. 2, c. 28. / 15. 


Deer. See Game. 
Defamation. See Slander. a 


Demurrer, 


Demurrer (from demorari) ſignifies an abiding in 
point of law, upon which the defendant joins iſſue, 
allowing the fact to be true as laid in the indictment. 
Wood, b. 4. c. 5. 
In criminal caſes not capital, if the defendant demur to 
an indictment, the court will not give judgment againſt 
him to anſwer over, but final judgment. 2 Haw. 334. 


Deodand, 
\EODAND i is, when any moveable thing 1 inanimate; 


or beaſt animate, doth move to or cauſe the un- 


0 death of any reaſonable creature, by miſchance, 


without the will or fault of himſelf, or of any perſon. 
0 „ : 
his, altho' it be not properly homicide, nor puniſhable 

as a crime, yet it is taken notice of by the law, as far as 

the nature of the thing will bear, in order to raiſe the 
greater abhorrence of murder; and the unhappy inſtru- 
ment or occaſion of ſuch death is called a deodand (do- 
dandum), and forteited to the king, and was anciently paid 
into the hands of the king's almoner, to be applied to pious 
uſes for the ſoul of the deceaſed. Alſo all ſuch weapons, 


whereby one man kills another, are forfeited. 3 If. 57. 
i Haw. 66. gf. 265. 


What it is. 


This forfeiture is ſtill part of the caſual revenue of the 


crown, unleſs where lords of franchiſes are entitled to it by 
grant. For no man can pre/cribe to it, or to the goods of 
ſelf-murderers or other felons, or of outlaws, happening 
within his royalty. oft. 265. 

It ſeems clearly ſettled, contrary to the former opinions, 
that a horſe, or the like, killing an infant within the 
age of diſcretion, is as much forfeited as if he were of age. 
1 Haag. 66. 

Alſo, it was anciently holden, that lin, fixed to the 
freehold, as the wheel of a mill, or a bell hanging in the 
ſteeple, may be deodands; but by the later reſolutions they 
cannot, unleſs they were ſevered before the accident hap- 
pened. 1 Haw, 66. 

It is agreed by all, that a p in ſalt water, from 
which a man falls and is drowned, is not forfeited, becauſe 


Qo 4 perſons 


Horſe Killing an 


infant. 


Things fixed to 
the freehold. 


Ships in ſalt 
Water. 
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Deodand. 


perſons at ſea are continually expoſed to ſo many perils, 


that the law imputes not ſuch misfortunes to the ſhip. 
Alſo it ſeems clear, that when a man riding on a horſe 
over a river, is drowned thro? the violence of the ſtream, 


the horſe is not forfeited, becauſe not that, but the water 


Ships in freſh 


Falling from the 
ſhafts of a 
Maggon. 


cauſed his death. But it is ſaid, that a ſhip, by a fall from 
which a man is drowned, in the freſh water, ſhall be for- 
feited, but not the merchandize therein; becauſe they no 
way contribute to his death. And by the ſame reaſon it 
ſeems that if a man riding on the ſhafts of a waggon, fall 


to the ground and break his neck, the horſes and waggon 


only are forfeited, and not the loading, becauſe it no way 
contributed to bs death; for which reaſon, where a thin 


not in motion cauſes a man's death, that part thereof only, 


Things in 
motion. 


which is the immediate cauſe, is forfeited. As where one 


climbing upon the wheel of a cart, while it ſtands ſtill, falls 
from it, and dies of the fall, the wheel only is forfeited : 
But if he had been killed by a bruiſe from one of the wheels 


being in motion, the loading alſo would have been forfeit- 
ed, becauſe the weight thereof made the hurt the greater ; 
and it is a general rule, that wherever the thing which is 


the occaſion of a man's death is in motion at the time, 
not only that part thereof which immediately wounds 


him, but all things which move together with it, and 


help to make the wound more dangerous, are forfeited 


A cart meeting 
a Waggon, | 


Weight of earth 
falling. 


Pear and day. 


alſo, 1 Haw. 66. 

Thus a cart met a waggon loaded upon the road, and 
the cart endeavouring to paſs by the waggon, was driven 
upon an high bank and overturned, and threw a per- 


ſon that was 1n the cart, juſt before the wheels of the 


waggon, and the waggon run over him and killed him; 
it was reſolved in this caſe, that the cart, waggon, load- 
ing, and all the horſes were deodands, becauſe they all 
moved to the death. 1 Salk. 220. 

If a weight of earth fall upon a worker in a mine, 


and kill him, the weight of the earth 1s forfeit, and not the 


whole mine. 1 H. H. 420. 
In all theſe caſes, if the party wounded die not of his 


waned within a year and a day after he received it, there 


| ſhall be nothing forfeited; for the law doth not look on 


ſuch a wound as the ee of a man's death, after which 


he lives ſo long: But if the party die within that time, 


the forfeiture ſhall have relation to. the wound given, and 
cannot be ſaved by any alienation or other act whatſoever 
in the mean time, 1 | Haw: 67. 


However 
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However nothing can be forfeited as a deodand, nor Mut be firſt 


ſeized as ſuch, till it be found by the coroner's inqueſt to 
have cauſed a man's death; but after ſuch inquiſition, 


the ſheriff is anſwerable for the value of it, and may levy 


the ſame on the town where it fell, and therefore the in- 
queſt ought to find the value of it. 1 Haw. 67. 

And if the coroner omits his duty in this caſe, the 
inquiſition may be made by the commiſſioners of gaol 
delivery, oyer and terminer, or of the peace. 1 H. H. 


419. 


After all, as this forfeiture ſeemeth to have been origin- 


ally founded, rather in the ſuperſtition of an age of 
ignorance, than in the principles of found reaſon and 
policy, it hath not of late years met with great countenance 
in Weftminfter-hall, And when juries have taken upon 


them to uſe a judgment of diſcretion, not ſtrictly within 
their province, for reducing the quantum of the forfeiture, 


found by the 
coroner's in- 
queſt, 


the court of king's bench have refuſed to interpoſe in 


favour of the crown or lord of the franchiſe. In the caſe 


of K. and Rolfe, coroner of Kent, H. 5 G. 2. the coroner's 
inqueſt found, that a man fitting on his waggon accident- 
ally fell to the ground, and that the horſes drawing the 


waggon forward, one of the fore wheels cruſhed his head, 
of which he inſtantly died, and then concluded that only 


the wheel, on which they ſet a ſmall value, moved to his 
death. A motion was made, in behalf of Mr. MMonpeſſon, 


lord of the franchiſe, for quaſhing this inquiſition, upon 
affidavits tending to ſhew, that the cart and horſes were 
equally inſtrumental, which indeed the finding of the jury 
did ſufficiently imply. But the court was very clear, that 
neither this court nor the coroner can oblige the jury to 
conclude otherwiſe than they have done, and would not 
ſuffer the affidavits for quaſhing the inquiſition to be read. 

A like caſe came on, M. 29 G. 2. K. and Drew, coroner 
of Middleſex. The coroner's jury, upon view of the body 


of a perſon killed by the like accident, found that only one 
| wheel of the waggon moved to the death. The court, on 
motion, in behalf of the lord of the franchiſe, granted a 
rule for ſhewing cauſe why the inquiſition ſhould not be 
quaſhed for this miſbehaviour of the jury. On the day 


for ſhewing cauſe, Mr. Hume Campbell, counſel for the 
lord of the franchiſe, informed the court, that upon looking 


into precedents, he was ſatisfied he could not ſupport the 


rule: and thereupon it was diſcharged. The caſe of the 


K. and Rolfe was mentioned on this occaſion, and greatly 
relied on. Fgſt. 266, 


Dice. See Cards and Dire, and Stamps. 
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To reſort to 


Shall not be 
preſent at con- 
venticles or 


meetings. 


Diſlenters. 


I. Of proteſtant diſſenters in general. 
II. Diffenting miniſters. 
III. Diffenting ſchoolmaſters. 


J. Of proteſtant diſſenters in general, 
(1) BY the 1 E/. c. 2. f. 14. Every perſon not having 


reaſonable excuſe, ſhall reſort to their parith 
church or chapel, or upon reaſonable let thereof, to ſome 


_ uſual place where common prayer ſhall be uſed, on every 


ſunday and holiday; on pain of puniſhment by the cenſures 
of the church, or of forfeiting for every offence 12 d. 
(2) By the 23 El. c. 1. Every perſon above the age of 


16, who ſhall not repair to ſome church, or chapel, or 


uſual place of common prayer, ſhall forfeit for every month 


20 J. And if he ſhall forbear for 12 months he ſhall be 


bound to the good behaviour till he conform. 

(3) By the 29 El. c. 6. Every offender in not repair- 
ing to church, having been once convicted, ſhall, with- 
out any other indictment or conviction, pay balf yearly 
into the exchequer 201. for every month afterwards, until 
he conform ; which if he ſhall omit to do, the king may 
ſeize all his goods, and two parts of his lands. 

(4) And by 3 F. c. 4. The king may refuſe the 20 l. a 


month, and take two parts of the land, at his option. 
5) And by the 3 . e. 5. No recuſant! in not repairing 
to church, being convicted thereof, ſhall enjoy any publick 


office, or ſhall practiſe law or phyſic, or be executor, ad- 
miniſtrator, or guardian. 

(6) And by the 35 E. c. 1. If any perſon refuſing to 
repair to church, ſhall be preſent at any aſſembly, meeting, 
or conventicle, under pretence of any exerciſe of religion, 


he ſhall be impriſoned tilt he conform; and if he ſhall not 
conform in three months, he ſhall abjure the realm; which 
if he fhall refuſe to do, or after abjuration ſhall not go, or 


ſhall return without licence, he ſhall be guilty of felony 
without benefit of clergy. And whether he ſhall abjure or 


not, he ſhall forfeit his goods, and ſhall forfeit his lands 


during-life. 

(7) And by the 22 C. 2. c. i. If any perſoh, being ſix- 
teen years of age, ſhall be preſent at any conventicle or 
meeting, under pretence of any exerciſe of religion, in 
other manner than according to the liturgy and practice of 
the church of E gland, at which there {hall be five perſons 
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Diſſenters. 


vr more aſſembled, beſides thoſe of the houſhold, if it be 


in an houſe where there is a family ; or if it be in a houſe, 
field, or place, where there is no family, then where any 


7 five perſons or more are ſo aſſembled, —every juſtice of 


the peace before whom information ſhall be made, ſhall 
(on pain of 1001. half to the informer) on proof by 
confeſhon, or oath of two witneſſes, or the notorious 
evidence of the fact, make record thereof (which ſhall be 
afterwards certified to the ſeſſions), which record ſhall be 
a full conviction : Whereupon he ſhall impoſe upon every 
offender a fine of 5 8. for the firſt offence, and for every 
other offence 10 8. to be levied by diſtreſs and ſale of the 
goods of the offender, or in caſe of the poverty of ſuch of- 


fender, upon the goods of any other perſon then convicted 


of the like offence, ſo as the ſum to be levied on any one 
perſon in caſe of the poverty of other offenders amount not 
in the whole to above 101, on occaſion of any one meeting; 
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one third to the king, one third to the poor, and one third 


to the informer and to ſuch perſons as the juſtice ſhall 


appoint, having regard to their diligence in difcovering, 


diſperſing, and puniſhing of the ſaid conventicles. 

And every perſon who ſhall ſuffer any ſuch meeting in 
his houſe, outhouſe, barn, or backſide, ſhall forfeit 201. in 
like manner; and in caſe of his inability, it ſhall be levied 
on the goods of ſuch perſons who ſhall be convicted of 
being preſent, 


If the penalty exceeds 1ol. an appeal lies to the ſeſſions. 


And if the party is there found guilty by a jury, he ſhall _ 


Perſons ſuffer- 
ing meetings in 
their houſes. 


Appeal, 


pay treble coſts. And no other court whatſoever ſhall 


intermeddle, but the quarter ſeſſions only. 

And juſtices and conſtables may with what force they 
think fit, upon refuſal to open, break open doors where 
they ſhall be informed ſuch conventicle is, and take the 


offenders into cuſtody. And on certificate from any juſtice 
of peace of his particular information or knowledge of ſuch 
unlawful meeting, and that he is not able, with ſuch aſſiſt- 


ance as he can get, to ſuppreſs the ſame ; any commiſhoned 
othcer of the militia, or other his majeſty” s forces, with 
ſuch troops or companies of horſe and foot, and alſo the 
ſheriff, and other miniſters of juſtice, with ſuch other 
aſſiſtance, as they ſhall think meet, or can get in readineſs 


with the ſooneſt, ſhall repair to the place, and by the beſt 


means they can, ſhall diſſolve, diſſipate, and prevent ſuch 
meeting, and take the offenders into cuſtody. 
Thus ſtood the laws at the revolution. 


Doors not to be 
locked. 


Now 
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Privileges given 
by the act of 
toleration, 


Place of meet- 
ing to be cer- 
tified, 


Diſlenters. 

Now by the 1 V. c. 18. commonly called the act of 
toleration, which by the 19 G. 3. c. 44. is declared to be 
a publick act, it is enacted, that neither the ſtatutes afore- 
ſaid, nor any other made againſt papiſts and popiſh recu- 
ſants (except the 25 C. 2. c. 2. concerning the qualifying 
for officers, and 30 C. 2. fl. 2. c. 1. containing the decla- 
ration againſt popery) ſhall extend to any perſon diſſenting 
from the church of England, who ſhall at the general ſeſ- 
ſions of the peace to be held for the county or place where 


ſuch perſon ſhall live, take the oaths of allegiance and ſu- 


premacy, and ſubſcribe the ſaid declaration againſt popery; 


of which the court ſhall keep a regiſter: and no officer 
ſhall take any fee above 6d. for regiſtering the ſame, and 


6d. for a certificate thereof ſigned by ſuch officer. 
Provided, that the place of meeting be certified to the 
biſhop of the dioceſe, or to the archdeacon of the arch- 


deaconry, or to the juſtices of the peace at the general or 


quarter ſeſſions. And the regiſter or clerk of the peace 
ſhall regiſter or record the ſame, and give certificate 
thereof to any who ſhall demand the ſame ; for which no 
greater fee ſhall be taken than 6d. And provided, that 
during tle time of meeting, the doors ſhall not be locked, 


barred, or bolted. 


T. 26 G. 3. K. v. Hall. This was a conviction on 
22 C. 2. I. as follows: 5 | 
Parts of RESTEVEN, in ** i remembered, that on 

the county of LINCOLN. the 2d day of March in the 


26th year, fc. at New Sleaford in the parts of K. aforęſuid. Ac. 


Robert Benſon clerł came before me Richard Brown e/quare, 


one of the juſtices, Qc. and gave me the ſaid juſtice to under- 
and and be informed, that one Samuel! Hall, carpenter, being 
the occupier of a certain dwelling- houſe ſituate in the pariſh of 


Hekington in the parts and county aforeſaid, did wittingly and 
willingly ſuffer a meeting and unlawful aſſembly of divers per- 


 fens to be held in his ſaid dawelling-houſe, for the exerciſe of 


religious worſhip, in other manner than according to the 


liturgy and practice of the church of England, betavzen the 


hours of one and eight o'clock in the afternoon of the ſame day: 
at which meeting and unlawful aſſembly, five perſons and more 


were aſſembled together, over and above thoſe of the ſaid 


S. Hall's houſehold ; (the dwelling-houſe in which the ſaid 


meeting and unlawful aſſembly was held, not being certified to 


the biſhop of the dioceſe, or to the archdeacon of that arch- 


deaconry, or to the juſtices of the peace at their general or quarter 


feffrons of the peace for the parts and county in which the faid 


meeting 
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Diſſenters. 


meeting auas held; nor regiſtered in the ſaid biſhop's or areh- 
deaton's court ; nor recorded at the ſaid.general or quarter [ef 
frons ;) againſt the form of the ſtatutes in ſuch caſe made 
and provided, whereby the ſaid 8. Hall hath forfeited the ſum 
of 20 1. to be diſtributed, Wc. 
the ſaid month of March, in the tæuentysſixth year, &c. at, &c. 


came the ſaid S. Hall before me the ſaid juſtice, in purſuance of 


my ſummons, &'c. when the ſaid information, together with 


the examination in writing of Joſeph Wilkinſon and 


Joſeph Chamberlain, 5% of H. aforeſaid, two credible 
witneſſes, taken upon their reſpective corporal oaths before me 
the ſaid juſtice, being openly read ; which ſaid examination 


ſet forth, that on the ſaid 26th day of February, the ſaid 


J. Wilkinſon and J. Chamberlain went to the dwelling= 
houſe of the ſaid 8. Hall, and that one Joſeph Merryweathers 


bas preaching to the ſaid aſſembly; that the ſaid dwelling- 


houſe at which the ſaid meeting and off mbly awas holden, was 
not certified or regiſtered as by lazu required: and that they alſs 
Jaw there Peter Jarvis, John Taylor, William Taylor, 
and Robert Bowles, all of the ſaid pariſh of H. attending 


the ſaid meeting; And the ſaid 8. Hall being now here re- 
quired by me to anſwer the premiſes, he the ſaid 8. Hall 

pleadeth and confeſſeth the offence charged upon him in and 
by the ſaid information. Wherefore, Sc. he hath forfeited 


201. Bearcroft took ſeveral objections to this convic- 
tion: 1ſt, The information is not in the preſent tenſe. It 
is ſtated, that the inform came before the juſtice, and gave 
him to underſtand, &c. 2dly, That the evidence was not 


given in the preſence of the defendant, which it ought to 
have been; the defendant ſhould have been called on toplead 


before the evidence was received, but the juſtice read over 
improper evidence, which ſhould not have been given, and 


then called on the defendant to anſwer the premiſes, by 


which means he was confounded and induced to plead 


_ guilty. 3dly, Though this is charged as an offence againſt 


ſlatute 22 C. 2. only, yet it concludes contrary to the Ha- 
tutes, which is fatal. Athly, The information does not 


contain a charge within the ſtatute 22 C. 2. c. 1. upon 


which the juſtice profeſſes to convict; and though it pro- 
feſſes to ſet out an offence againſt that ſtatute, yet it is not 
confined to that ſtatute only, but negatives ſeveral excep- 
tions in 1 F. c. 18. Therefore, tho' it was not neceſſar 

to negative any of the exceptions under the latter act, yet 
having undertaken ſo to do, the omiſſion of any one is 
fatal, and it is not ſtated, hat be did not take the oaths, c. 


7 which 


And now, on the 6th day f 
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which is required by the 3d ſection of that ſtatute. 


Balguy, in ſupport of the conviction, was ſtopped by 


the court, who ſaid, that however inclined they were to 
liſten to trivial objections to ſuch proſecutions, yet none of 


the preſent were ſufficient in point of law. As to 
the firſt, the words objected to were better in the paſt than 
preſent tenſe, becauſe they referred to a time paſt, (viz.) 
the time of making the information. The 2d is cured b 

the deiendant pleading guilty. As to the 3d and 4th, This 


is a conviction on 22 C. 2. therefore the exceptions in 


1 W. c. 18. necd not have been negatived, and may be 


rejected as ſurpluſage, for if a ſubſequent ſtatute make any 
exception to a former one, it is incumbent on the defend- 


ant to ſhew that he comes within ſuch exception. And 
beſides the 13 / of 22 C. 2. directs, that that act ſhall be 
conſtrued moſt largely and beneficially for the ſuppreſſing 


of conventicles, &c. and that no proceedings thereupon 


' ſhall be impeached for want of form. Conv. affirmed. 


| Piturbing the | 


congle, ation. 


Being appointed. 
to offices, may 
appoint a de- 


puty. 


Cop. by Durnf. and Eaft. 1 V. 320. 
And if any perſon thall willingly and of purpoſe mali- 


_ cioully or contemptuouſly come into any congregation per- 
mitted by this act, and diſquiet or diſturb the fame, or 


miſuſc any preacher; ſhall, on proof thereof before any 
Juſtice, by two witneſlts, find two ſureties in 50 l.; and in 


default of ſuch ſureties, ſhall be committed to priſon till 


the next ſeſſions; and upon conviction at ſuch ſeſſions, 

{hall forfeit 201. to the king. 1. GM. c. 18. /. 18. 
And if any perſon diflenting from the church of Eug-— 

land as aforeſaid {hall be appointed to the oſſice of high 


_ conſtable, petty conſtable, churchwarden, overſeer of the 
poor, or any other parochial or ward office, and ſliall ſcru- 


ple to. take upon him the office, in regard of the oaths or 
otherwiſe, he may execute the fame by a ſufficient deputy, 
that fhall comply with the laws on this behalf. Provided 
that the deputy be allowed and approved, by ſuch perſon, 
and in ſuch manner, as ſuch officer thould by law have 


been ales and approved. J. 7. 


Diſabilities be- 


fore the revo- 


lution. 


I. Diſfentin 9 aloe 


(1) By the e No perſon, who ſhall take 
upon him to teach or preach in any meeting or conventicle, 
under pretence of any exerciſe of religion, ſhall, unleſs 
only in paſſing upon the road, or unleſs required by legal 


proceſs, come within ave miles ol a City, town corporate, 
or 


x] 
* 
* 
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or borough, without taking an oath of allegiance therein 
mentioned; on pain of 401. one third to the king, one 
third to the poor, and one third to him who ſhall ſue in 
the courts at Weſtminſter, aſſizes, or ſeſſions. And two 
juſtices, on oath of the offence, may commit him for ſix 
months, | | 


(2) And by the 22 C. 2. c. 1. If any perſon ſhall take 
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upon him to preach or teach in any meeting or conven- 


ticle, in other manner than according to the practice of the 
church of England, he ſhall forfeit for the firſt offence 201. 
and for every other offence 401. And if he be a ſtranger, 
or in the judgment of the juſtice of the peace betore whom 


he is convicted unable to pay, it may be levied on the 


goods of any perſon preſent. : 

(3) And by the 13 & 14 C. 2. c. 4. / 14. No perſon 
ſhall preſume to conſecrate and admuiifter the ſacrament 
before he be ordained prieſt, according to the form and 
manner of the church of Z»g/and, on pain of 1001. 


Now by the aforeſaid act of toleration, and by the 19 
G. 3. c. 44. No perſon diſſenting from the church of 
England, in holy orders, or pretended holy orders, or pre- 
_ tending to holy orders, nor any preacher or teacher of any 
congregation of diſſenting proteſtants, ſhall be liable to 
any of the aforeſaid penalties, who ſhall, at the ſeſſions as 
aforeſaid of the place where he ſhall live, take the ſaid 
oaths of allegiance and ſupremacy, and ſubſcribe the ſaid 
declaration againſt popery, and alſo make and ſubſcribe a 
declaration in the words following: viz. { A. B. d. 
folemnly declare, in the preſence of almighty God, that I am 
a chriſtian and a proteſlant, and as ſuch, that I believe that 


Privileges given 
by the toleration 


act. 


the ſcriptures of the old and new teſtament, as commonly re- 


ceived among proteſiant churches, do contain the revealed will 
of God; and that I do receive the ſame as the rule of my 
doctrine and practice: For the regiſtring of which he ſhall 
Pay 6d. to the officer of the court, and no more, and 6d. 
for a certiſicate thereof ſigned by ſuch officer. 

And any preacher or teacher, duly qualified, {hall be 
allowed to officiate in any congregation, although the 
ſame be not in the county where he was ſo qualified; 
provided that the place of meeting hath been duly certi- 
fied and regiſtred; and ſuch teacher or preacher ſhall, if 


required, produce a certificate of his having ſo qualified 


himſelf, under the hand of the clerk of the peace where he 
was qualified; and ſhall alſo, before any juſtice of ſuch 
county where he ſhall ſo officiate, make and ſubſcribe 

11 ſuch 


Being qua ified, 
may act in any 
county. 
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Exempted from 
offices. 
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Dillenters, 
ſuch declaration, and take ſuch oaths as aforeſaid, if re- 
quired. 10 An. c. 2. f. g. 


And every ſuch teacher and preacher, having taken the 
oaths, and ſubſcribed as aforeſaid, ſhall from thenceforth 


be exempted from ſerving i in the militia of this kingdom, 


and from ſerving on any jury, or of being appointed to 
bear the office of churchwarden, overſeer of the poor, 


or any other parochial or ward office, or other office in 


any hundred, city, town, pariſh, divifion, or wapen- 


take. 1 V. & M. c. 18. / 11. 19 G. 3. c. 44. / 1. 


26 C. 3. c. 107. fe 27. 


III. Diſenting JSoboolmaſters. 


(1) By the 23 El. c. 1. If any perſon ſhall keep a2 


thsehin der, who ſhall not repair to church, or be allowed 


by the biſhop, he ſhall forfeit 10 l. a month, and the 


ſchoolmaſter ſhall be impriſoned for a year. 
(2) By the 17 C. 2. c. 2. No perſon ſhall be ſchool- 


| maſter, or take any boarders or tablers to be inſtructed by 


himſelf or any, other, without taking an oath of allegiance 
therein mentioned, on pain of 401. 


(3) By the 13 2 14 C. 2. c. 4. Every ſchoolmaſter 


keeping any publick or private ſchool, and every perſon 
inſtructing or teaching any youth in any houſe or private 
family as a tutor or ſchoo]maſter, ſhall, before his admiſ- 
ſion, ſuberibe before the ordinary the declaration of con- 


formity to the liturgy of the church of England, on pain 
of being diſabled to hold the ſaid ſchool. And if any 


ſchoolmaſter, or other perſon, inſtructing or teaching 
youth in any private houſe or family as tutor or ſchoo]- 
maſter, ſhall teach any youth as tutor or ſchoolmaſter, be- 
fore licence obtained from the biſhop or ordinary of the 


dioceſe, and before ſuch ſubſcription as aforeſaid; he ſhall 


for the firſt offence be impriſoned three months, for the 


ſecond and every other offence be impriſoned three months, 
and forfeit 51. 


But by the 19 G. 3. c. 44. No diſſenting miniſter, 


nor any other proteſtant diſſenting from the church of 


England, who ſhall take the aforeſaid oaths, and make and 
| ſubſcribe the abovementioned declaration againſt popery, 


and the declaration herein before mentioned, ſhall be pro- 
ſecuted in any court whatſoever, for teaching and inſtruct- 
ing youth as a tutor or ſchoolmaſter. 


Provided 
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Provided, that this ſhall not extend to the enabling any 


perſon diſſenting from the church of England to hold the 


maſterſhip of any college or ſchool of royal founda- 
tion or of any other endoweg college or ſchool for 


the education of youth, unleſs the ſame ſhall have been 
founded ſince the firſt year of king William and queen 


* 


Mary, for the immediate uſe and benefit of proteſtant 


diſſenters. 


Note, The forms of the ſaid oaths and declaration are 


inſerted in the title Daths, | 


Diſtreſs, 


A Diſtreſs is the taking of a perſonal chattel out of the 
poſſeſſion of the wrong doer, into the cuſtody of the 
party injured, to procure a ſatisfaction for the wrong com- 
mitted; and is of two kinds; either for cattle treſpaſſing 


and doing damage, or for nonpayment of rent or other 
duties. 55 


The remedy for recovering rent by way of diſtreſs ſeems 
firſt to have come over to us from the civil law. For an- 
ciently in the feudal law, the not paying attendance at the 
lord's courts, or not doing the feudal ſervice, was a for- 
feiture of the eſtate ; But theſe feudal forfeitures were 


| afterwards turned into diſtreſſes, according to the pigno- 
rary method of the civil law; that is, the land that is let 


out to the tenant is hypothecated, as a pledge in his 


hands, to anſwer the rent agreed to be paid to the land- 
lord, and the whole profits ariſing from the land are 


liable to the lord's ſeizure for the payment and ſatisfaction 


thereof. 


Concerning which we will ſhew, 


I. For what cauſes a diſtreſs fhall be. 


II. What goods may be diſtrained, and what not. 


II. At what time the diſtreſs ſhall be taken. 
IV. Where the diſtreſs ſhall be made, | 
V. Goods fraudulently conveyed off the premiſes, 
VI. That reaſonable diftreſs ſhall be taken. 
Vl. Mamer of making diſtreſs. 
Vor. I. e 


VIII. Di, 
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VIII. 
IX. 
A. 
At 
; XII. 
ö XIII. 
AI. 
AV. 
XI. 
7. 


XVIII. 


AIX. 
AX. 


Diſtreſs how to be demanded. 
Of reſcous and pound breach. 
Replevying the diſtreſs. 

Sale of the diſtreſs. 
Irregularity in the proceedings. 

Landlord re-entering on non-payment. 

Caſe of tenant holding over. | 
Attorning to ſtrangers, 

Deferting the premiſes. | 
Rent in caſe of an extent or execution. 
Rent on the death of tenant for life. 

Rent how far recoverable by executors or 


adminiſtrators. 


peace. 


Of diſtreſs by warrant of . of the 


J. For what cal 'ſes a diſtreſs ſhall be. 


Rent in arrear. 


Diſtreſs for rent muſt be, for rent in arrear; therefore 
it may not be made on the ſame day on which the rent 
becomes due; for if the rent is paid in any part of that 


day, whilſt a man can ſee to count Ts the payment Is 


. good, 
Tender of pay- 


It muſt not be after tender of payment; for if the 
3 landlord come to diſtrain the goods of his tenant for rent 

behind, before the diſtreſs the tenant may upon the land 
tender the arrearages, aud if aftet that a diſtreſs be taken 


it 18 wrongful: and if the landlord have diſtrained; if the 


tenant, before the impounding thereof, tender the arrear- 


ages, the landlord ought to deliver the diſtreſs, and if he 
doth not, the detainer 1s unlawful. 
of a diſtreſs for damage feaſant (or damage done by cat- 


tle, treſpaſſing), the tender of amends before the diſtreſs 
maketh the diſtreſs unlawful; 
before the impoundjng; the detainer unlawful, 


107. 


But in this caſe, altho the owner tender ſufficient 
yet he cannot take his beaſts out of the pound, 
if the amends be refuſed; but he muſt replevy: and if it 
be found at the trial that the amends was not ſufficient, 


amends, 


Even ſo it is, in caſe 


and after the diſtreſs, and 


2 Inf. 


the perſon on whom they treſpaſſed ſhall have damages 


if the amends tendered were ſufficient, then the owner of 


the beaſts ſhall have damages. Dr. & St. 112. 


_ Diffreſs, 
In the caſe of Firth v. Purvis, M. 34 G. 3. which was 
an action to recover treble damages for pound breach upon 


2 V. & M. c. 5. The caſe was, The landlord diſtrained 
four pipes of beer for rent in arrear, and impounded them 


in a convenient part of the premiſes, which was a publick- 


houſe, and gave proper notice to the tenant, with intent 
to appraiſe and ſell the ſame; That about an hour after 


the diſtreſs was made, while the landlord was upon the 
premiſes, the tenant ſaid to him, “ Come to the bar 
with me, and I will pay you your rent and demands,“ 


and at the ſame time he pulled a purſe out of his pocket 
which he held in his hand; to which the landlord an- 
ſwered, “ No, I will not have the money, I will have 
the caſks I have ſeized.” Subſequent offers to pay the 
reſt were made to the landlord, which he refuſed, inſiſting 
upon the treble damages. 'The court were inchned to 
think that this was not a good tender, but ſaid, that at 


any rate a tender after impounding the diſtreſs made, was 


inſufficient. Durnf. and Zaft, 5 V. 432. 15 
The like remedy may be had by diſtreſs, impounding 
and ſale; in caſes of rent-ſeck, rents of aſſize, and chief 
rents, as in gale of rents reſerved upon leaſe. 4 G. 2. 
„ {- £-- | N 
Note, there are three kinds of rents; rent ſervice, rent 
charge, and rent ſecł. 5 
Rent ſervice is, where the tenant holdeth his land of 
his lord by fealty and certain rent; or by homage, fealty, 
and certain rent; or by other ſervice, and certain rent. 


And it is called a rent ſervice, becauſe it hath ſome cor- 


570 


Seck rents and 
chief rents. 


poral ſervice incident to it, which at the leaſt is fealty. ' 


i. Inſt. 14152: | She 
Rent charge is ſo called, becauſe the land for payment 
thereof is charged with a diſtreſs: but before this act ſuch 


diſtreſs could not be ſold, but only detained till the rent 
thould be paid. . 


If the rent be reſerved, without any clauſe put in the 


deed of diſtreſs for the ſame, then it is called a rent eck, 


redditus ficcus, or dry rent: and the difference between 


a rent charge and a rent ſeck is, that there is a clauſe of 


_ diſtreſs annexed to one, and no ſuch clauſe to the other 


and therefore the one is a charge upon the land, but for 


the other the grantee had formerly no remedy but to 
charge the perſon of the grantor in a writ of annuity. 


I Int. 143. 


| Rents of afize are the certain rents of freeholders and 


ancient copyholders, ſo called, becauſe they are aſſized and 


Ppa certain, 


| 580 


Agreement not 


by deed. 


Rent reſerved 


on a leaſe tor 


life. 


Leaſe deter- 
mined, 


Leaſe renewed. 


certain, and thereby diſtinguiſhed from redditus mobiles, 


farm rents for life, years, or at will, which are variable 


and uncertain. 2 11}, 19. 


On a parol demiſe, or verbal leaſe, where the quan- 


tum of the rent agreed upon can appear in certain, the 


landlord may diſtrain But whereas there are often diffi- 
culties when the agreement is nct by deed, the landlord in 
| ſuch caſe may recover a reaſonable ſatisfaction in an action 


on the cafe, tor the yfe and occupation of the lands. 


And if jn evidence on the trial, any parol demiſe, or any 


agreement (not being by deed) whereon a certain rent 


was reſerved, ſhall appear; the plaintiff ſhall not there- 


fare be nonſuited, but may make uſe thereof as an evi- 
dence of the quantum of the damages to be recovered, 
11G. 2. c. 19. J 14. gn. 
DO an action of debt may be brought againſt a tenant 
for life, in purſuance of the ſtatute of the 8 An. c. 14, 


which enacteth, that whereas before the ſaid ſtatute no 


action of debt did lie againſt a tenant for life or lives, for 
any arrears of rent during the continuance of ſuch eſtate 


for life or lives; it ſhall be lawful, for any perſon having 
any rent in arrear or due upon any leaſe or demiſe for liſe 


or lives, to bring an action of debt for ſuch arrears, in 


like manner as he might have done in caſe ſuch rent were 


reſerved upon a leaſe for years. . 4. 8 

Perſons having rent in arrear, upon any leaſe deter- 
mined, may diſtrein for ſuch arrears after the determin- 
ation of the leaſe, in the ſame manner as if it had not been 
determined; provided that ſuch diſtreſs be made in bx 
kalendar months after the determination of ſuch leaſe, and 


during the continuance of ſuch landlord's title or intereſt, 


and during the poſſeſſion of the tenant from whom ſuch 
arrear became due. & An. c. 14. / 6, 7. = 
In the cafe of Beavan againſt Delahay and Lewis, E. 


28 C. 3. in the common pleas. It was determined, that a 
_ euſtom, that a tenant may leave his away going crop in 


the barns and outhouſes of the farm for a certain time 
after the leaſe is expired, and he has quitted the premiſes, 
is good: And the landlord may diſtrain the corn ſo left 


for rent in arrear, after fix months have expired from the 


determination of the term. Caf. by H. Black. 1 V. 5. 
Whereas many perſons hold conſiderable eſtates by 
| leaſes for lives or years, and leaſe out the ſame in parcels 
to ſeveral under tenants ; and whereas many of thoſe leaſes 


cannot be renewed without a ſurrender of all the under 


leaſes derived out of the ſame, whereby it is in the Per 
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Diſtreſs. - 581 


of any ſuch under tenants to prevent or delay the renew- 
ing of rhe principal leaſe z it is enacted, that in ſuch 
caſe, the chicf leaſes may be renewed, without ſurren- 
dering all the under leaſes; and the like diſtreſs or entry 
may be had, as if the former chief leaſe had been ftill 
kept on foot and continued, or the under leafes had been 
EZ renewed under ſuch new principal leaſe. 4 G. 2. c. 28. 
FI 4 efore the ſtatute of the 17 C. 2. c. 7. in caſe a diſtreſs Two diſtreſſes 
> was too little, where ſuſkicient diſtreſs was to be had, a for Os 
man could not diſtrain again, be the demand never fo 5 | 
great; for it was his folly that at firſt he diſtrained no | 
more. Mo. 7. Com. 546. Wes 

But now, by the ſaid ſtatute, in all caſes where the 
value of the cattle diſtrained ſhall not be found to be to 
the full value of the arrears diſtrained for; the party to 
whom ſuch arrears were due, his executors or adminiſtra- 
tors may diſtrain again for the reſidue of the ſaid atrears. 
„ : 05 
5 So in like manner, where the diſtreſs is made by virtue 
of the warrant of a juſtice of the peace, in nature of an 
execution. And the diſtinction feemeth to be this; where 
Aa perſon hath an entire duty, he ſhall not fplit the entire 
bk ſum, and diſtrain for part of it at one time, and for part 
of it at another time, and ſo foties groties, for feveral 
times; for that is great oppreſſion. But if a man ſeizeth 
for the whole ſum that is due to him, and only miſtakes 
the value of the goods ſeized (which may be of very un- 
certain, or even imaginary value, as pictures, jewels, race = 
horſes, and the like), there is no reafon why he ſhould | 1 
not afterwards complete his execution by making a further 
ſeizure. Burr. Mang. 589. _ : - 

In treſpaſs for taking goods, the defendant juſtified, that One aiſtreſi on 
he demiſed ſome tenements to the plaintiff for one term, We e 
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and others for another term; and that rent being in ar- HA 

F rear on both demiſes, he diſtrained the goods: on dethur- 1 
by rer the diſtreſs was held ill; for theſe being ſeparate de- | 
5 miſes, there ought to have been ſeparate diſtreſſes on the = 
il ſeveral premiſes ſubject to the diſtinct rents; and no diſ- | 
8 treſs on one part can be good for both rents; for thefe i 
B reaſons, therefore, the plaintiff had judgment. 2 Str. | 
* 1040. 3 . $ 
Y But where lands lying in different counties are held Lands lying in 

5 under one demiſe, at one entire rent; in ſuch caſe a 22 9 Wo 
E: diſtreſs may be lawfully taken in either county for the = = 
A whole rent in arrear. 1 L. Raymonu, 55. : 
—: m e 
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Diſtraining 
where no rent 
Is due, 


Valuable pro- 
petty. 


Separate from 
the perſons 


Dilireſs, 


If any diſtreſs and ſale ſhall be made, for rent in 
arrear and due, when none is in truth due, the owner 


ſhall recover double value with full coſts, 2 W. Sep. . 


c. 5. 
And if the diſtreſs be taten of goods «Ithoot cauſe, 
the owner may make reſcous; but if they be diſtrained 


without cauſe, and impounded, the owner cannot, break 


the pound and take them out, becauſe they are in the 
cuſtody of the law. 1 es 47. 


II. What goods may be di Hrained, and whit not. 


Diſtreſs for rent muſt be of a thing, whereof A valuable 
property is in ſomebody; and therefore dogs, bucks, 


does, conies, and the like, that are pin nature, Cannot 
be diftrained. 1 I. 47. 


Altho' it be of valuable property, as a horſe yet when 


- a man or woman is riding on him, or an axe in a man's 


hand cutting of wood, and the like, they are for that time 


| privileged, and cannot be diſtrained. IA. 


feaſant, the horſe may be led to the pound with the rider 
upon him. 1 Sid. 440. 442. 


But it is ſaid, that if one be riding upon a horſe damage 


But in the caſe of Szorey v. Robinſon, H. 35 G. 3. upon 
an action of treſpaſs for an aſſault and falſe impriſonment, 
and for ſeizing and leading away the plaintiff's horſe upon 
which he was riding, —-L. Kenyon Ch. J. ſaid, This diſtreſs 


cannot be ſupported. All the authorities upon this point 
are collected together in the notes in Hargr. Co. Lit. 47. 
and: the clear reſult of them is that ſuch a diſtreſs is illegal, 


If it were permitted to a party to diſtrain a horſe while 
any perſon is riding on him, it would perpetually lead to 


For maintenance 


of trades, 


a breach of the peace. Judgment for the plaintiff. Durrf, 
and Loft, 6 V. 138. 


And tt hath been held, that horſes joined to a cart, with 
a man upon it, cannot be diſtrained for rent (altho' they 


may for damage feaſant); but both cart and horſes 2 77 


if the man be not upon the cart. 1 Vent. 36. 
Valuable things ſhall not be diſtrained for rent, for 
benefit and maintenance of trades, which by conſequent 


are for the commonwealth, and are there by authority of 
law: as a horſe in a ſmith's ſhop ſhall not be diſtrained 


for the rent iſſuing out of the ſhop, nor an horſe in an 


| hoſtry, nor the materials in a weaver's ſhop for making of 


cloth, nor cloth or garments in a taylor's ſhop, nor ſacks of 

corn or meal in a mill, nor any thing diſtrained for damage 

feaſant, for it is in cuſtodyoft the law; and the like. 1 1». _ 
N 
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Diſtreſs, 


the landlord diſtrained for rent a Chariot of Mr. Bae, horſes at * 


who thereupon brought a replevy; ſetting forth, that the 
coach houſe in which his chariot was taken, was part of 
certain other coach houſes and ſtables known by the ap- 
pellation of the Talbot livery ſtables, whereof one Matthew 


Wilkinſon was the tenant and occupier under a demiſe from 


the ſaid Mr. Wyatt for a term of years, at the annual rent 
of 601. That Wilkinſon, during ſuch his occupation of 


the premiſes, uſed and followed the trade and buſineſs 
of a common public livery ſtable keeper, for keeping 


gentlemen's horſes and fetting up their coaches and 
carriages: 'That the plaintiff Mr. Francis ſet up his 


chariot there, at livery, with the ſaid W tkinſon as at a 
common public livery ſtable keeper's; and that the 


landlord Mr. Wyatt took his chariot, ſo ſtanding in the 


| ſaid coach houſe, as a diſtreſs for rent due to him from 


the ſaid Wiltinſon, to the wrong and injury of the ſaid 
Mr. Francis. The queſtion was, Whether a gentleman's 


chariot, which {ſtood in a coach houſe belonging to a 
common livery ſtable keeper, was diſtrainable for rent 


due to the landlord from the livery ſtable keeper. For 


the plaintiff Mr. Francis it was argued, that the livery 


ſtable is exactly upon the foot of a common inn, and en- 
titled to the ſame privileges and exemptions; and is 


_ equally to be protected, upon the principles of neceſſity, 


utility, and convenience to the community; and if horſes 


and carriages are not privileged therein, it will put an end 


to that branch of commerce. And the common caſes 


were cited, of goods carried to a fair or market, and the 
horſe carrying the ſame, of corn ſent to a mill, cloth to 
a taylor, wool ſent to be ſpun, ſtuffs ſent to a dyer, goods 


ſent by a carrier, or left at a common wharf; all which 


are privileged from diſtreſs. For the landlord, it was ar- 


gued, that theſe coach houſes are not in the nature of 
common inns, for the maſter of them is not bound to take 
in horſes and carriages as an innkeeper 1s, any more than 
the maſter of a publick boarding ſchool is bound to receive 


all boarders, or a common brewer to ſerve all cuſtomers: 


That the right of putting up horſes and carriages in the 


one ariſes from private contract; in the other, from 


authority of law, which is the ground of the protection 
extended to theſe houſes by law. If indeed the plaintiff's 
carriage had been ſent to a coachmaker's to be repaired, 
it might for the time have been privileged; but here is no 


ſuch neceſſity, By hiring the coach houſe (whether by 


„„ the 


Diſtreſs, 
8 „ week; the quarter, or the year) he becomes an under- 
k 2 tenant, and muſt be liable to the landlord's diſtreſs, as 
much as 4 man who hires an unfurniſhed room in a 
lodging houſe.— By L. Mansfield Ch. J.: Whatever 
may be the law of this caſe, it is worth the landlord's 
while to conſider the conſequences of taking ſuch a 
diſtreſs, which will ruin his 2 ou For if it ſhould be 
determined that carriages and horſes ſtanding at livery 
are liable to be diſtrained by the landlord for rent, the 
livery ſtables will be all deſerted and undone ; for no pru- 
dent man will make himſelf liable to ſuch an hazard. 
Therefore let this caſe ſtand over for farther argument, 
and let the landlord in the mean time ſeriouſly conſider 
how far in prudence he ought to preſs the queſtion. — 
But Mr. Francis perceiving the opinion of the court to be 
againſt him, did not think proper to bring the matter to a 
further argument. And afterwards, in the Haſter term 
following, the landlord moved for judgment, and judg- 
ment was given for him, upon the ground of its being part 
of the N of the premiſes; which diſtinguiſhes it from 


the caſe of goods ſent to be manufactured, and the like. 
Burr. Mansf. 1498. Black. Rep. 483. N 
Tools of a may's Beaſts belonging to the plough: wal not be diſtrained 
| profeſſion, ( (which is the ancient common law of England, for no man 
mall be diſtrained by the utenſils or inſtruments of his 
trade or profeſſion, as the axe of the carpenter, or the book 
of a ſcholar) while goods or other Ng may be diſtrained. 
2 . 47. 
1 this rule holds only i in diſtreſſes for rent arrear, 


4 _ amerciaments, and the like ; but doth not extend to cafes 
$ on . where a diſtreſs is given, in the nature of an execution, by 
_ wy e ſtatute, as for poor rates, and the like. 
1 So in the caſe of Hutchins and Chantbers, E. 1 G. 2. 
4 On a ſpecial verdict: Several geldings were diſtrained for 


the poor rate, which were ſtated to be beaſts of the plough 

j | and cart; when there were other goods more than ſuth- 
i : cient to anſwer the value of the demand. It was ob- 
Eh, jected, that by the ſtatute of 51 H. 3. ff. 4. (which was 
alſo in affirmance of the common law) none 00% be diſ- 
trained by his begffe that gaigne his land. In the argument 
of this cauſe it was obſerved, that this duty; on the ſta- 
kute of the 43 Elia. is not a tax upon the land, nor pay- 

| able out of it, but a charge upon the perſon: and it is a 
tax throughout the kingdom, and for publick benefit. 
Pues it in not to be conſidered _ the "foot of a com- 
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Diſtrels. 

mon law diſtreſs: That the nature, deſign, 4nd end of this 
publick duty required the molt effectual and ſpeedy re- 
medy that could be deviſed : That the reafon why beaſts 
of the plough could not be diſtrained at common law, will 
not hold in the preſent caſe. This is fimilar to an exe- 
cution, and eſſentially different from a diſtreſs at common 
law; By the common law the diſtreſs could not be fold: 


It was only taken nomine pene ; not as a ſatisfaction - 


(which this is) for the duty. 'The reaſons for the privi- 
lege do not now hold. Agriculture then wanted and 
required encouragement, and mult have been impeded by 
a common law diſtreſs: Now it doth not. Then, the 
thing diſtrained could not be ſold, and remained uſeleſs : 
Now it may be fold. This diſtreſs is not taken as a 
pledge, or a mean to compel; but for a ſatisfaction for 


the duty itſe'f, a perſonal duty, and of a publick nature. 


—And by L. Mansfield Ch. J. This ſeiſing is but partly 
analogous to the common law diſtreſs; but is much more 
analogous to the common law execution. In the old 


common law diſtreſſes, which were in nature of a nomine 
Pœnæ to compel payment, it would have been abſurd to 
have ſuffered the implements by which a man gained his 


livelihood to be holden, as a pledge; becauſe that would 


have been taking from the man the only means he had 
of being able to pay the debt. But this reaſon doth not 
hold, where the things diſtrained may immediately be ſold 


by way of ſatisfaction; which, though called a diſtreſs, yet 
really is, in this reſpect, an execution. And in cafes of 
execution, beaſts of the plough may be diſtrained, altho? 
there be other ſufficient diſtreſs. And the court were 


unanimouſly of opinion, that beaſts of the plough are 
diſtrainable under the ſtatute of the 43 Elix. and ſuch like 


acts of parliament. Burr. Mansf. 5 79. 

And in the caſe of Gorton and another v. Falkner, H. 
32 G. 3. in trover for three looms, a ſpecial caſe was re- 
terved. The plaintiffs, being manufacturers of ſmall wares 


* | n . 
at Mancheſter, employed one Minikin as a ſmall ware wea- 
ver there, to make linen and cotton tapes for them; and 


for that purpoſe lent him two looms for himſelf and wife 


to weave upon, and ſome time after lent him another 


loom. Minikin and his wife worked upon two of the 
looms, and a journeyman of Minikin's had been ſeen to 
work on one of them. The looms were uſed and 
worked upon in a part of a houſe in which Minitin re- 
fided at Manchefter, which was let to him by the de- 
fendant, For the uſe of the looms Minikin was not to 

pay 
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pay the plaintiffs any thing, but was to work for them 
only, which was ſtated to be a cuſtomary method at Man- 


cheſter for workmen in that way. Minikin being tenant 
to the defendant of part of his houſe, and rent being due 


for the ſame ; the defendant diſtrained the ſaid looms fo 


lent to Minkin, for rent upon the premiſes; and after. 
wards fold the ſame according to the ſtatute. At the 
time of the diſtreſs there were no other goods upon the 
premiſes. —L. Kenyon Ch. J. It is not neceſſary in this 
caſe to decide the e which (it was ſaid) was in- 
tended to be raiſed on the conſtruction of the ſtatute of 
2 W. & M. c. 5. whether all goods are liable to diſtreſs 
for rent, becauſe there are other grounds here to warrant 


us in determining that the diſtreſs was properly taken. It 


will be ſufficient to decide that cafe whenever it ſhall 
ariſe : but 1 cannot refrain from obſerving, as it ſtrikes 
me at preſent, that that act of parliament has not taken 
away all privileges from diſtreſs; but has merely given the 
power of ſelling thoſe things which might have been diſ- 
trained before. This caſe might have been ſtated more 
explicitly, particularly if the looms were in actual uſe at 
the time of the diſtreſs; however we muſt now decide on 
the caſe as is ſent to us. We may lay it down as a gene- 
ral propoſition, that at this time all moveable chattels 
are diſtrainable, whatever may have been ſaid in ancient 


times to reſtrain the diſtreſs to thoſe things which partook 


of the profits of the ſoil: now, not only living animals, 


but alſo inanimate things, may be diſtrained But to 


this general propoſition there are ſeveral exceptions; 
ſome things are exempt from being diſtrained on account 


of the place, and others on account of the things them 


ſelves. The anvil in the ſmith's ſhop, and the mill- 
ſtone, are privileged, becauſe they are affixed to the free- 


hold; and a temporary removal of the one-or the other 


for the purpoſe ſtated in the argument is not ſufficient to 
deſtroy that privilege. In the caſe of Francis v. Wyatt 
(ſee above), the court thought, that the ſame' reaſon did 
not exiſt, rhat a livery ſtable ſhould have the ſame privi- 


lege as a common inn. There are ſeveral other ex- 


.ceptions, which it is not neceſſary to ſtate particularly; 
they are all collected in 3 Com. Dig. 112.3 from whence it 
appears that utenſils of trade are not liable to be diſtrained 


while they are in actual uſe; one of the inſtances given 


is that of an axe in a carpenter's hand; and this exemp- 
tion is founded on good ſenſe; it is allowed not only for 
the convenience of trade, but for the preſervation of the 


* 
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peace. Averia caruce are alſo privileged, provided there 


de other ſufficient diſtreſs; but if not, they may be diſ- 


trained. Now in this caſe it 1s not ſtated that theſe looms 
were in actual uſe at the time of the diſtreſs, though 


they had been uſed and worked upon, which is too looſe 
and indefinite a finding to warrant us in ſuppoſing that 
they were then in uſe; and it is ſtated that there were no 


other goods upon the premiſes liable to the diſtreſs. 
Therefore I am of opinion that the diſtreſs was properly 
made. Aſbburſt, J. It is a general principle that all chat- 
tels found in a perſon's houſe are liable to be diſtrained 
by the landlord ; it is true indeed that there are ſome 
exceptions to the general rule, but this caſe does not come 
within either of thoſe exceptions. The foundation of 
this principle 1s that, as the landlord is ſuppoſed to give 
credit to a viſible ſtock on the premiſes, he ought to have 
recourſe to every thing which he finds there. Now it 
does not appear from the facts ſtated, that the looms 


were privileged from diſtreſs, It is not found that they 
were in work at the time of the diſtreſs; but it is ſtated 


that there were no other goods liable to be diſtrained : 
And it is a general rule that implements may be diſtrained, 
if there be no other goods ſubject to a diſtreſs.— Buller 


J. Whether goods be the property of the tenant or a 


ſtranger is perfectly immaterial, provided they be on the 
premiſes, and be not privileged by law from a diſtreſs. 
The queſtion therefore is, whether theſe goods, which 
were on the premiſes, be privileged by law from being 


L. Ch. J. Willes's judgment in the caſe of Simſon v. Har- 
court in the Common Pleas. MH. 18 G. 2. This was an 
action of trover for a ſtocking loom. The defendant 


pleaded not guilty. The cauſe was tried at Leiceſter aſ- 


ſizes, and a ſpecial verdict to the effect following. That 
the plaintiff was poſſeſſed of a ſtocking frame of the va- 


diſtrained? Mr. J. Buller here read the following note of 


lue of 81. which he let to J. Armſtrong at ꝙ d. per week, 


who was by trade a ſtocking weaver ; that Armfrong was 
indebted to the defendant in 531. for rent, and that no 


other ſufficient diſtreſs being on the premiſes, the de- 
fendant diſtrained this ſtocking frame for the rent in ar- 
rear at the time when Armſtrong's apprentice was uſing 
the ſame; and the jury ſubmitted to the court if, &c. 


treſs to be found? 3dly, Whether or not (when no 
— — „ieee 


Py ” 


1ſt, Whether a ſtocking frame has any privilege at all 
from being diſtrained ? 2dly, If it have, whether it may 
not be diſtrained, when there is no other ſufficient diſ- 
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Hops and corn, 4th, inſtruments of the plough; 5th, in- 
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ſufficient diſtreſz is to be found) it will be privileged by 
being in actual uſe? There are five things which by 
the common law are not diſtrainable; iſt, things an- 
nexed to the freehold; 2d, things delivergd to perſons 
exerciſing their trade, as cloth in a taylog% ſhop ; 34, 


ſtruments of trade. The three firſt were abſolutely pri- 


vileged; the two laſt only /ub modo. As to the firſt they 


are not diſtrainable at this day; nor was corn diſtrain- 
able before the ſtat. of V. and M and «the reaſon was 
becauſe they could not be reſtored in the ſame plight they 
were in when taken. Beaſts of the plough were not diſ- 
trainable, in favour of huſbandry, which is for the gene- 


ral good of the nation; and if they were diſtrained, the 


means of a perſon's livelihood would be taken away, which 
laſt reaſon holds for inſtruments of trade. Co. Litt. 47. 
This frame is certainly an inſtrument of trade: And we 


are of opinion it may be diſtrained when no other diſtreſs ' 
is to be found. This puts an end to the two firſt queſ- 
tions. The third is the only material one; and we are of 
opinion that this ſtocking frame was not diſtrainable tho 


in actual uſe, becauſe it could not be reſtored in the ſame 
plight z for the ſtocking then weaving mult neceſſarily be 
damnified; another reaſon is becauſe when it is in the 
cuſtody of any perſon in aCtual uſe, it cannot be taken 
away without a breach of the peace. 1 nfl. 479. There 
is a plain diſtinction in Bracton, and all the other books, 
between catalla otigſa, and thoſe in actual uſe. There is 


but one caſe which looks the contrary way, (viz.) 1 Sid. 


440. and even there a guere is made; and I am far from 


thinking that caſe to be law. For theſe reaſons let the 
plaintiff have judgment.” Now the preſent caſe falls 


within the fifth claſs, which Ch. J. Wiles ſaid was only 


privileged /ub modo; they are only under the ſame pro- 


tection as averia caruce, The point in that caſe was that 


the frame could not be diſtrained, becauſe it was in actual 


uſe at the time. And for the reaſon now given by 
L. Kenyon, a diſtreſs could not be made under fuch circum- 


ſtances without a breach of the peace. As therefore the 
looms in this caſe were not in actual uſe at the time of the 


_ diſtreſs, I am of opinion that the plaintiffs are not enti- 


Things fixed to 
the freehold, 


7 


tled to recover. Groſe J. delivered his opinion to the ſame 


effect. Poſtea to the defendant. Durnf. & Eaſt, 4 V. 565 
Furnaces, cauldrons, or other things fixed to the free- 


hold, or the doors or windows of a houſe, or the like, 
cannot be diltrained. 1 nah 47: 


A mill- 
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A mill-ſtone is not diſtrainable, though it be removed 


out of its proper place in order to be picked; becauſe ſuch i 
removal is out of neceſſity, and the ſtone ſtill continues Wm 
part of the mill; ſo it is of a ſmith's anvil on which ge 14-4 

works, for this is accounted part of the forge, though it be | 1 hi 
not actually fixed by nails to the ſhop. Bro. Tit. Dif. 1 
BE 24» ©. 5 Fl 


Things for which a replevin will not lie, ſo as to be Thingsforwhich © || || 
known again, as money out of a bag, cannot be diſtrained. *7pievin wil 


| 2 Bac. Abr. 109. s e — | 
5 But money in a bag ſealed may be diſtrained; for that i 1 
. the bag ſealed may be known again. — 
Y Goods in the cuſtody of the law are not diſtrainable; Goods in cuſtody | || 
EC therefore goods difſtrained for damage feaſant, cannot be „f the lw. — 
5 taken for rent, nor goods in a bailiff's hands on an execu- 110 
| tion, nor goods ſeized by proceſs at the ſuit of the king, ot 
Z becauſe they are in the cuſtody of the law. Co. Lit. 47. 4 
= By the 2 . . 1. c. 5. Perſons having rent arrear Corn or hay cut. mes 
on any demiſe, leaſe, or contract, may ſeize and ſecure | | 
Y any ſheaves or cocks of corn, or corn looſe or in the ſtraw, 
I or hay being in any barn or granary, or upon any hovel, 
| Mftack, or rick, or otherwiſe upon any part of the land 
4 charged with rent, and may lock up or detain the ſame in 1 
the place where found, in the nature of a diſtreſs; ſo as the * 
ſame be not removed to the damage of the owner, out of 1 
the place where found and ſeized, but be kept there (as 1 
impounded) till replevied or fold. / 3. 5 1 
Alſo by the 11 G. 2. c. 19. The landlord may take Corn or hay 1 
and ſeize corn, graſs, hops, roots, fruits, pulſe, or other growing. > ig 
4 product growing, as a diſtreſs; and the ſame may cut, 
7 gather, make, cure, carry, and lay up when ripe, in the [1 
7 | barns or other proper place on the premiſes ; and if there 4 
hall be no barn or proper place on the premiſes, then in — 


any other barn or proper place which he ſhall procure, ſo 

near as may be to the premiſes; the appraiſement whereof 
ſhall be. taken when cut, gathered, cured, and made, and 
not before. J. 8. 1 5 

And notice of the place where the goods ſo diſtrained 

ſhall be lodged, ſhall in one week after the lodging thereof 

2 given to the tenant, or left at the laſt place of his abode. by! 
« 0. | 3.1 


Generally, whatever goods and chattels the landlord Cattle de- 


finds upon the premiſes, whether they in fact belong to the Pſtures = 

tenant or a ſtranger, are diſtrainable by him for rent; for | | 
otherwiſe a door would be opened to infinite frauds upon N 

the landlord; and the ſtranger hath his remedy over by 11 
I | __"aQion 5 


590 : 


Diſtrels. 


action on the cafe againdt the tenant, if by the tenant's de- 


fault the goods are diſtrained, ſo that he cannot render 
them when called upon. 3 Blackſt. 8 

But on particular circumſtances perhaps a court of equi- 
ty may relieve. As in the caſe of Fowkes and Joyce, T. 


1 V. in the common pleas, a perfon driving ſheep to Lon- 


don to ſell, by agreement with the maſter of an inn, put 
them into the ground at ſo much a ſcore for a night. The 
landlord ſeeing them, aſked whoſe they were, but conſented 
to their ſtaying there, and afterwards diſtrained them for 
rent due to him from the maſter of the inn. And it was 
adjudged for the landlord. 3 Lev. 260. 2 Ventr. 50.— 


But in the ſame caſe, upon a bill for relief in equity, the 


lords commiſſioners ſeemed to think, that the grounds ly- 
ing to the inn, and uſed therewith, ought to have the ſame 
privilege as the inn hath, and that paſſenger's cattle ought 
not to, be diſtrainable .there. 2 Vern. 129.——And it 


appeared in this caſe, that on the landlord's coming and 


ſeeing the ſheep, he pretended to be angry. Upon which 


the owner offered to take out the ſheep, at which time they 


Cattle eſcaped 
on the premi ſes. 


were not diſtrainable for the rent, having not been levant 
and couchant (that is, having not ſo long remained upon 
the ground, as to have laid down and riſen up again to 


feed). So that the court looked on the conſent as a fraud, 


to get them to be left all night, by which they became lia- 
ble to the diſtreſs. And it was decreed, that the landlord 
ſhould anſwer for the value of the ſheep, and pay coſts 


both in law and equity. Prac. Chanc. 7. 


Where a ſtranger's beaſts eſcape into the land, they 
may be diſtrained for rent, though they have not been 
levant and couchant, provided they are treſpaſſers: But if 
the tenant of the land is in default, in not repairing his 
fences, whereby the beaſts came into the land, the landlord 
cannot diſtrain ſuch beaſts, though they have been levant 
and couchant, unleſs he have cauſed notice to be given to 


the owner, and the owner ſuffers them to remain there 


afterwards. Lutꝛb. 364. 
But in caſe of an ancient ſeignory, the lord may diſtrain 


| cattle for ſervices, which came in by eſcape, though they 
were not levant and couchant ; although it be in default 


of the fences, which the tenant of the land .ought to 


maintain; becauſe the lord hath nothing to do with the 


: Kemp. and Crews, 


Tepairing 'of the fences, and he hath no remedy but by 
diſtreſs: But the owner may prevent the diſtreſs, by 
making freſh purſuit; for then the cattle remain as it 
were in his own poſſeſſion, L.  Raym. 168, 9. H. 8 V. 


But 
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But in caſe of rent reſerved upon®leaſe for years, the 
landlord cannot diſtrain ſuch cattle, until they be levant 
and couchant; for if the landlord had had the lands in his 
own hands, he ought to have repaired the fences; and 
when he puts in a leſſee, he ought by covenant to oblige 
him to repair: and therefore in that caſe, if the law would 


allow the landlord to diſtrain the cattle of a {tranger which 


come in by eſcape, before that they be levant and couchant, 
it would be in effect to allow a man to take advantage of 
his own wrong. Therefore if the cattle come in by de- 
fault of the owner of the cattle, then they may be diſtrained 
before they be levant and couchant; and if in default of 
the tenant of the land, there they cannot be diſtrained 
until they have been levant and couchant, that is to ſay, 


for rent upon leaſes for years. And in ſuch caſe the land- 


Jord ſhall not take the cattle before that he has given no- 


diſtreſs ; and if he doth not come to take them away, then 
they beronhe diſtrainable. And by Treby chief juſtice; 


591 


tice to the owner, that they are upon the land liable to his 


where the cattle eſcape accidentally, there they are not_ 


diltrainable, until they have. been levant and couchant; 


but if they eſcape by default of their owner, they are 
diſtrainable the firſt minute. Id. 


In the caſe of Brodon and Pierce, H. 1690, where a 


rent charge was arrear for 20 years, and cattle eſcaped out 
of the next ground, and were diſtrained ; lord Nettingham 
(in equity) relieved againſt it. 2 Vern. 231. 

A man may diſtrain beaſts damage-feaſant, that is doing 
damage or treſpaſſing upon his land; for it is highly 
reaſonable that the owner of the land ſhould defend him- 


ſelf from injury by driving out the beaſts, and likewiſe by 


diſtraining the thing that did the injury, and putting the 
ſame in a publick pound till compenſation be made for the 


_ treſpaſs ; for otherwiſe he might never find the perſon 
whoſe beaſts committed the treſpaſs, Gil. Dig. 24+ 


Black. Com. 6. 


All chattels whatever are diſtrainable damay ge-feaſant, i 5 
being but natural juſtice that whatever doth the injury 


ſhould be a pledge to make N for it. il. 
Dig. 38. 


Cattle damage- 
feaſant. 


Therefore the ls and utenſils of a man's trade may be 


taken damage-feafant. Id. 39. 2 Bac. Abr. 116. 

If a man take cattle, and put them into the land of 
another man, the tenant of the land may take theſe cattle 
damage-feaſant, though the owner was not privy to the 


- cattle being damage-ſcaſant, e and he may keep them againſt 


15 e 
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the true owner, till ſatisfaction of the damages, 1 Rol. 
Abr. 665. Rol. Rep. 449. 

If a man come to diſtrain, and ſee the beſte in his 
ground, and the owner chaſe them out of purpoſe before 
the diſtreſs taken; yet the owner of the ſoil cannot 


diſtrain them ; and if he doth, the owner of the cattle may 


reſcue them; for the beaſts muſt be * at the 
time of the diſtreſs. 1 It. 161. 

For diſtreſs damage-feaſant is the ſtricteſt diſtreſs that 
is, and the thing diſtrained muſt be taken in the very act: 


for if the goods are once off, though on freſh purſuit, the 


owner of the ground cannot take them. 12 Mod. 661. 
If ten head of cattle were doing damage, a man cannot 
take one of them and keep it till he be ſatisfied for the 


Whole damage, but for its own damage only; but he may 


bring an action of treſpaſs for the reſt, 12 Mod. 0060; H. 
13 W. Vaſber and Edwards. 

If a man hath common for ten cattle, and he puts in 
more, the ſurpluſage above ten may be taken damage fea- 
fant. 1 RolP's Abr. 66 5. 

But this muſt be where the number is abſolutely certain, 
as for 10, 20, or 30 cattle, without any relation to the 
quantity of land, and not where he claims for ſo many 


cattle for ſuch a number of acres; for in the former caſe 


the overcharge 1s clear and felf-evident, but in the latter 
it depends upon the number of acres, and requires a me- 
dium to determine the number of cattle; that is, an ad- 


meaſurement of the land: For when the queſtion depends 


upon a collateral fact, or upon a matter of judgment, the 
party intereſted can never be a competent judge in his own 
cauſe. And the court ſaid, the right of diſtraining ſeemed 
to turn upon this, that wherever there is a colour of right 
for putting in the cattle, a commoner cannot diſtrain, be- 
cauſe it would be judging for himſelf in a queſtion that de- 
pends upon a more competent inquiry: But where cattle 
are put upon the common without any colour or pretence 
of right, the commoner may diſtrain them; and therefore 
he may diſtrain rhe cattle of a * . 9 G. 3- Hall 
v. Harding, Bur. 2426. 8 


III. At what time the diſtręſs ſhall be taken. 
For a rent or ſervice the lord cannot diſtrain in the 


alas but in the day time; and fo it is of a rent charge 3 
but for damage-feafant, one may diſtrain in the night; 


otherwiſe it may be, the beaſts may be gone before he can 


take them. 1 fl. 142. 
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For before ſun riſing, or after ſun-ſet, no man may dif= 
train but for damage feaſant. Mirrour, 6. 2, J 26. 


— 


IV. Where the diſtreſs ſhall be made, 


The king's officers, as ſheriffs and others, ſhall not take Church lands. 
diſtreſſes in the fees wherewith churches in times paſt have 
been endowed; but diſtreſſes may be taken in poſſeſſions of 
the church newly purchaſed. 9 Ed. 2. c. 9. 
A man may diſtrain in places or lands within the fee, On the premiſes. 
liable to diſtreſs, and not elſewhere. 52 H. 3. c. 51. 
2 Inſt. 131. Mir. c. 2. f. 26. 
And by the 11 G. 2. c. 19. The landlord may diſtrain "On the ceiti» 
any cattle or ſtock of the tenant, depaſturing on any com- mon. 
mon appendant or appurtenant, or any ways belonging to 
the premiſes demiſed. /. 8. 
| No perfon (except the king's officers) ſhall take diſ- In the W 
treſſes in the king's highway. 52 H. 4. c. 51. 
And the reaſon is, becauſe the king's ſubjects ought to 
have free paſſage, as well to fairs and markets, as about 
their other affairs. But yet this ſhall not be taken, to make 
the diſtreſs utterly unlawful, fo as to take advantage thereof 
in bar to an avowry, but to this purpoſe, that if the lord 
diſtrain in the highway, the tenant may have an action 
againſt him upon this ſtatute. 2 Inſt. 131, 132. 


V. Goods fraudulently conveyed off the premiſes, 


By the 11 C. 2. c. 19. If any tenant for life, years, at May be ſeized 
will, ſufferance, or otherwiſe, ſhall fraudulently or clan- within 30 days, 
deſtinely convey off the premiſes, his goods or chattels, to 
prevent the landlord from diſtraining, ſuch landlord, or 
any perſon by him lawfully impowered, may in 30 days 
next after ſuch conveying away, ſeize the ſame wherever 
they ſhall be found, and diſpole of them in ſuch manner, as 
if they had been diltrained on the premiſes. /. 1. 

But no landlord ſhall diſtrain any goods ſold bona fide Except when 
and for a valuable conſideration, before ſuch ſeizure made, bona fide ſold. 
to any perſon not privy to ſuch fraud. /. 2. 

Where any goods or chattels fraudulently or FR Aid of che con- 
deſtinely conveyed or carried away, ſhall be put, placed, fables and juſ- 
or kept in any houſe, barn, ſtable, outhoule, yard, cloſe, —_ 
or place, locked up, faſtened, or otherwiſe ſecured, ſo as 
to prevent ſuch goods or chattels from being taken and 
ſeized as a diſtreſs for arrears of rent; it ſhall be lawful 
for the landlord, or his ſteward, bailiff, receiver, or other 
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perſon or perſons impowered, to take and ſeize as a Jiſtteſ: 


for rent, ſuch goods and chattels (firſt calling to his 


aſſiſtance the conſtable, or other peace officer of the hun- 
dred, diſtrict, or place, where the ſame ſhall be ſuſpected 
to be concealed, and in caſe of a dwelling-houſe, oath 


being alſo firſt made (G) before a juſtice, of a reaſonable 


ground to ſuſpect that ſuch goods or chattels are therein) in 
the day time, to break open (H) and enter into ſuch houſe, 
barn, ſtable, outhouſe, yard, cloſe, and place; and to take 
and ſeize ſuch goods and chattels for the ſaid arrears of 


rent, as he might have done if ey had been in any open 


place. 7. 7. 

And if any tenant ſhall ſo fraudulently remove and con- 
vey away his goods or chattels, and if any perſon or perſons 
{hall wilfully and knowingly aid or aſſiſt him in ſuch frau— 
dulent conveying away or carrying off of any part of his 
goods or chattels, or in concealing the ſame, every perſon 


ſo offending ſhall forfeit to the landlord double the value 


of ſuch goods, to be recovered iu any court of record at 


Weſtminſter. ſ. 3. 


But if the goods and chattels ſo fraudulently carried of 
or concealed ſhall not exceed the value of 501., the landlord 


or his agent may exhibit a complaint in writing (A) before 
two juſlices of the peace of the ſame county or diviſion, 
reſiding near the place where ſuch goods and chattels were 


removed, or near the place where the ſame were found, not 
being intereſted in the lands or tenements whence ſuch 
goods were removed ; who may ſummon (B) the parties 
concerned, examine the fact and all proper witneſſes upon 
oath (or if it is a quaker, upon afhrmation required by 


law), and in a ſummary way determine whether ſuch per- 


ſon or perſons be guilty, of the offence with which he or 


they are charged, and to enquire in like manner of the va- 


lue of ſuch goods and chattels; and upon full proof of the 
offence, by order C) under their hands and ſeals the ſaid 
juſtices ſhall adjudge the offender or offenders to pay double 


the value of the ſaid goods and chattels, to ſuch landlord, 
His bailiff, ſerjeant, or agent, at ſuch time as the ſaid juſtices 


ſhall appoint: and if the offender or offenders, having no- 
tice of ſuch order, ſhall refuſe or neglect fo to do, they 


ſhall by their warrant (D) levy the ſame by diſtreſs: and 


for want of ſuch diftreſs (E) may commit the offender or 
offenders to the houſe of correction (T), there to be kept 


to hard labour, without bail or mainprize, for the ſpace 0: 
fx mentbs, unleſs the money ſo ordered to be paid as 


A aforclaid mall be looner atiahed: 7 4. 
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Diſtreſs. 


2. 29 C 30G. 2. K. and Biſex. Order made by two 


juſtices, reciting that a complaint had been made to them 


in writing, by A. Clavey againſt J. Bifex, that he the ſaid 


Clavey demiſed his eſtate in the pariſh of Shelley in the county 
of Somerſet to William Thatcher, at the yearly rent of 44 J. 


and that there was due in arrear from Thatcher to him 
for rent of the ſaid eſtate, on the fifth day of April laſt, 
241. 15 8. 82 d.; and that he the ſaid Clavey would have 


diſtrained the goods and chattels of the ſaid V. Thatcher 


upon the ſaid eſtate, in order to obtain ſatisfaction of the 


ſaid rent; but to prevent him from ſo doing, the ſaid Biſeæ, 


on or about the 27th, 28th, and 29th days of A laſt, 

did knowingly and wilfully aid and aſſiſt the ſai Thatcher, 
in fraudulently conveying and carrying off 8970 the ſaid 
eſtate his the ſaid Thatcher's goods and chattels, and alſo 
in concealing the ſame, being under the value of 501., that 
is toſay, two cows, one heifer, and ten hundred weight of 
cheeſe, of the value of 201. ; whereby the ſaid Clavey was 


prevented from diſtraining the ſame, in order to obtain 


ſatisfaction for the ſaid rent, and contrary to the ſtatute 
11 G. 2.; and therefore praying us to grant him our 


warrant of ſummons, requiring you the ſaid 7. Biex to 
appear before us, and that we would examine the fact, 

and thereupon make ſuch order therein for his relief, as 
the ſaid ſtatute directs and requires, and as ſhould be 
agreeable to juſtice: Whereupon we the ſaid juſtices, re- 
ſiding near the ſaid eſtate from whence the ſaid goods and 
_ cattle were removed, and neither of us any way intereſted 


in the ſaid eſtate, did iſſue our warrant of fummons, requir- 


ing you the ſaid F. Biſex to attend us thereon to anſwer 


the ſaid complaint; and you having attended accordingly, 
and we in your preſence having examined the witneſſes 
produced by the ſaid A. Clavey upon oath, and heard what 


was alleged by you in your defence, do adjudge that the 


ſaid complaint is true; and that the ſaid goods and cattle 
of the ſaid V. Thatcher, which you ſo aided and aſſiſted 
in conveying and carrying off from the ſaid eſtate, and 
alſo in concealing the ſame, were of the value of 201. and 
that you have thereby forfeited double of the value of 
the ſaid goods and cattle, being the ſum of 40 l., to 
the ſaid complainant A. Clavey, by virtue of the ſaid 
ſtatute ; We therefore, in pur ſuance of the ſaid ſtatute, 


do adjudge, order, and require you the ſaid 7. Biſſew, 
within the ſpace of three days from the date hereof, to 
Pay to the ſaid A. Clavey the ſum of 40 l., which if you 
hall . to do, ſuch further proceedings will be then 


Q 2 had 
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| had againſt you to inforce the payment thereof, as the 


ſaid ſtatute diretts and requires. Given under our hands 
and ſeals this fifth day of January 1756.—This order 
was affirmed by the ſeſſions upon appeal. Both the orders 


were removed by certiorari into the king's bench, It was 


moved to quaſh: the ſame. Objections taken: 1. The 

complaint is ſaid to be taken in writing, but not upon 
oath. 2. It is only ſaid, that he demiſed to W.T hatcher ; 
but not ſaid for what eſtate or term. 3. It is ſtated, ſo 
much was due for rent, but not ſaid for what term ; it 


might be due 20 years ago: It is not ſtated to be due, 


when Thatcher removed his goods. 4. The words of 
the order are, goods and cattle; of the ſtatute, goods 
and chattels. ' 5. No certain time is alledged when the 
defendant aided and aſſiſted; only ſaid, on or about the 
26th, 27th, or 28th of Auguſt. 6. Not ſtated that That- 
cher did carry off his goods: only that Bifzx did aid and 


aſſiſt him in carrying them off. 7. They adjudge the 


complaint true, but do not ſtate the evidence: and this 
is a conviction, not an order: and for any thing that ap- 


pears, it might be upon Claveys evidence alone. 8. It is 


not ſtated that the goods were under the value of 50 l., 
which is the ground of the juſtices juriſdiction. 9. The 


words of the ſtatute are, if any perſon ſhall be a tenant of _ 


any lands, tenements, or hereditaments.:. the word uſed 
in the order is fate; which may be a thing incorporeal, or 
may mean the intereſt in the land, and ſo not within the 


ſtatute. 10. It ſhould appear, whether the landlord has a 


right to diſtrain: by the 8 An. c. 14. the landlord may 
 diſtrain at any time within fix months after the expiration 


of the term: it doth not appear theſe fix months were not 


expired ; and if they were, this is no offence. After 


conſideration, Mr. F. Deniſon delivered the reſolution of 
the court: I think the moſt material objection is, whe- 


ther this is an order or a conviction. If a conviction, the 


evidence ought to have been ſet out. And.there has been 
no doubt (notwithſtanding rhe caſe of K. and Pulleine, 


1 Salk, 369.) that in a conviction the evidence mult be ſet 
out, that the court may judge upon it. So it was held by 


L. Hardwicke in the caſe of K. and Lloyd, Str. 996. and 


in that caſe it was objected, that as it ſubjeQed the party 
to a penalty, though in the ſtatute it was called an order, 


yet it ſnould be conſtrued as a conviction: but the court 


faid, every act of the juſtices, which ſubjects the party to a 
2 ſnall not be conſtrued as a conviction. K. and 
 Semables, Str. 630. 2 L. Raym. 1406. upon the — 
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Diſtreſs, 
For licenſing alehouſes, conſidered as an order. X. and 
Blackwell, M. 4 Geo. which the court ſaid was a ſtrong 


caſe, and muſt be conſidered as an order. I underſtodd - 
from my L. Hardwicke, in the caſe of K. and Lloyd, that 


his ground of the difference was founded upon the expreſ- 
ſions of the ſtatute, and not upon the penalty ; as where 
the words of the ſtatute are, „of which he ſhall be con- 
4 victed,“ it is to be conſtrued as a conviction. Here it 


is extremely ſtrong ; the ſtatute calls it an order: and in 


the nature of it, it is an examination upon a complaint. If 
the party was never ſummoned, this court upon affidavit 
will grant an information againſt the juſtices; but the 
ſummons need not be ſet out; and the court will intend 


the juſtices have done right, in caſe the contrary does not 


appear upon the face of the order. As to the 1ſt objection: 
this is not an information, but a complaint: when the 
party is ſummoned, the witneſſes are to be examined upon 


oath, but the complaint need not be upon oath. In an- 


wer to the 2d objection: as the order has followed the 


words of the ſtatute, we will not intend it a caſe wherein 
dhe juſtices had not a juriſdiction. The court will not, in 
caſe of an order, intend that the juſtices have done wrong. 
As to the 3d objection: it is ſufficiently alledged, in an 


order; his aſſiſting the tenant to carry away the goods, 
as it is here alledged, is ſufficient to ſhew the rent conti- 


nued then to be in arrear; and the rather, as the defendant 
might have availed himſelf of the rent paid, by proving it 


before the juſtices. I much doubt, whether in a declara- 
tion it would not be ſufficient to fay, the rent was in 


arrear at ſuch a day; and I think it would lie upon the 


defendant to prove that the rent does not remain in arrear, 
As to its not being ſaid, for what time the rent was due 
this is mere matter of form. As to the 5th objection : 


about, in common parlance, means in this caſe three days 


or near it, They might be three days in carrying the 
goods away, The days are not material, even in legal 
proceedings. 1 L. Raym. 581, And in the caſe of X. and 


Simpſon, H. 3 Geo. 2. Str. 46(a). the day and hour in a con- 
viction are not material. By this ſtatute no time is limited 
when the complaint ſhall be made: it may be made at any 


time. Suppoſe that the defendant had paid the penalty on 
2 different complaint made, he might eaſily have ſhewn it. 


As to the 6th, the anſwer is obvious: If Thatcher had not 
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carried his goods away, the defendant could not have 
one, carrying the goods away; the other, aiding in car- 


Tying them away. It is only neceſſary here to ſtate the 
offence which the defendant had been guilty of, which this 


order does in the words of the ſtatute. In the caſe of K. 


and Mont, M. 13 Geo. 2. there was a conviction for aid- 
ing and aſſiſting i in killing a buck. It was objected, that it 
was not charged the buck was killed. But the court held, 
that as the conviction was in the words of the ſtatute, it 
was ſufficient. And the court held they were all principals, 
as well thoſe that killed the buck, as thoſe that aſſiſted. 
And this was the cafe of a conviction. All the other 
objections may have this general anſwer; that in the caſe 
of orders, where the juſtices have juriſdiction, we will in- 
tend they have acted right: and if they have done wrong, 


they may be puniſhed by an information. Let the 


orders be confirmed. MS, 
90 in the caſe of K. and Middleburſt, T. 30 & 31 G.2 


Two. juſtices make an order againſt one Thomas idle 


bur}, for wilfully and knowingly aiding or aſſiſting 7ohn 
Cheſterton, the tenant of Sir T homas Fleetaucod, in fraudu- 
lently removing and conveying away five cows and other 
goods, or in concealing the ſame. Which order, on ap- 
peal to the ſeſſions, was confirmed. It was moved to 
quaſh theſe orders, upon two objections: 1. The whole 
or X23 refers to the complaint of one Thomas Weſton, 
crein there is no charge upon Cheſterton the tenant at 
all: neither is it ſtated, chat Chefterton the tenant did re- 
move the goods. 2. The act creates two offences, viz. 
aſſiſting in removing, and aſſiſting in concealing the goods. 
Now, it is not ſpecifically charged upon the defendant 
Middlehurſt, that he wilfully and knowingly did either of 
theſe two things: It is only alledged that he wilfully and 
knowingly did one or the other. In 1 Salk. 371. Rex v. 
Stocler, an indictment for forging, or cauſing to be forged, 
was holden ill, becauſe the charge was in the disjunc- 
tive. So, 2 Haw. 225. An indictment charging a man 
disjunctively, 1 is void. For the offences are diſtinct; and 
it appears not, of which of them the defendant is accuſed. 
So here, it doth not appear, of which of the two offences 
the juſtices have convicted him. —On a rule to ſhew 
cauſe, To the iſt objection, that it is not deſcribed ſuffi- 
ciently what the offence is; it was anſwered, that this 


is an order, and the court will not intend it to be lk To 


the 2d objection, as to the charge being in the — 
13 | that 


aided in carrying them. The ſtatute makes two offences; | 
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that he aſſiſted the tenant in removing er concealing the 
goods, it was aniwered, that the crime and the puniſhment 
are the ſame upon both ; ; and the defendant was heard. 
By L. Mansfield, Ch. J. Upon indictments it hath been 
determined, that an alternative charge is not good (as, 
forged or cauſed to be forged); though one only need be 
proved, if laid conjunctively (as, forged and cauſed to be 
forged); but I do not ſee the reaſon of it: the ſubſtance is 
exactly the ſame; the defendant muſt come prepared 219 
| againſt both; 8 it makes no difference to him in any re- | 1 
? ſpect. But this is an order: and being good in ſubſtance, : 1 
I needs not be literally ſo ſtrict. And by the court, the rule 
| to ſhew cauſe was diſcharged, and conſequently both orders 
1 affirmed. Burr. Mansf. 399. 
7 H. 22 G. 3. K. v. Morgan. Two juſtices of the county 
of Hereford, convict John Morgan of Michael Church in 0 
the ſaid county, of knowingly and wilfully aiding and ” | 
aſſiſtin g John Morris of Llanbeder Painſcaſile, in the 
county of Radnor, in fraudulently and clandeſtinely re- 
moving and conveying away certain goods and chattels, 
not exceeding the value of 501. from off the farm of 
Painſcajile, & c. and in concealing and ſecreting the ſaid 
goods and chattels at Michuel Church aforeſaid, to pre- 5 
vent the landlord diſtraining the ſame for rent: and the | 
{aid juſtices order the ſaid 7% Morgan to pay 42 l. being : WM 
double of the value of the goods and chattels fo taken | We 
away and concealed. It having been objected at the 
ſeſſions, that it appeared upon the face of the conviction, 
to have been made by two juſtices of the county in which "mY 
the goods were found, the ſeſſions quaſhed the conviction 4 
for want of juriſdiction in the juſtices. — Wiles J. in- 
timated, and it ſeemed to be agreed by the court; that 
the ſtatute gave an authority to the juſtices of the reſpec- 
tive counties within which either offence under this A 
was proved to have been committed. But the court 
thought that the conviction was bad, as no evidence was 
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3 ſtated in it, and as no ſpecial caſe was returned : they | 
held, that it muſt be taken, that the conviction was | 
A quaſhed at the ſeſſions for that defect, for that the law 


preſumes, that an inferior juriſdiction acts Tigntly unleſs 
the contrary appear. Cal. Cal. 156. 
3 Perſons aggrieved by order of ſuch juſtices, may appeal Appeal, 
„ to the next general or quarter ſeſſions; who may give coſts 
x 40 either party... 11 8. 2. 4. 9. 5% 
And where the party appealing ſhall enter into recog- 
nizance, with one or two ſureties, in double the ſum ſo 
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Opening doors. 


him in the mean time. J. 6. 


Breaking gates. 


Diſtreſs, 
ordered to be paid, with condition to appear at ſuch ſeſ- 
ſions; the order of the juſtices ſhall not be executed againſt 
5 
VI. That reaſonable diſtreſs ſhall be taken. 


Diſtreſſes ſhall be reaſonable and not too great; and he 
that taketh great and unreaſonable diſtreſſes, ſhall be 
grievouſly amerced. 52 H. 3. c. 4. | 

For example, if the lord diſtrain two or three oxen for 


12 d. or the like ſmall ſum, and the owner bring a replevy 
of the oxen, and the lord avow the taking of them for the 


12 d. 3 of his own ſhewing, he {hall make fine: or the party 
may have his action upon this ſtatute. 2 Inf, 107. 
If the lord diſtrain an ox, or horſe, for a penny ; if there 


were no other diſtreſs upon the land holden, the diſtreſs 


is not exceſlive : but if there were a ſheep, or a ſwine, or 
the like, then the taking of the ox or horſe is exceſhve, 
becauſe he might have taken a beaſt of leſs value. Id. 


VII Manner of taking a; ren. 


Gates or incloſures may not be broken open, nor 
thrown down, to make a diſtreſs. 1 Inf. 16. 


Nor may the leſſor enter into the tenant's houſe, unleſs 


the doors are open. Read. Diſtr. 2 Bac. Abr. 111. 
Upon a queſtion about taking a diſtreſs, it was held by 


the '& Ch. J. Hardwicke at the ſummer aſſizes at Exeter 
1735 that a padlock put on a barn door could not be 


opened by force, to take the corn by way of diſtreſs. 
9 Viner, 128. 

But it the outer door of an houſe is open, one may break 
an inner door to take a diſtreſs. Cafes in the time of Lord 
Hardaicke, 168. Buller's Ni. Pr. 81. 

But by 11 G. 2. c. 19. where goods are fraudulently or 
dand:ttinely carried off the premiſcs, and are locked up 
in any houſe or place, the landlord (calling a conſtable to 
his aſſiſtance, and in caſe of a dwelling houſe, oath being 


alſo made before a juſtice, of his ground of ſuſpicion), 


may break open in the day time, ſuch houſe or other * 


and ſeize ſuch goods. ½ 7. 


But except it be in this caſe where the goods are clan- 
deſtinely conveyed, it may ſeem from what hath been ſaid, 
that the landlord hath no mean to come at the goods in 


order to make diſtreſs, if the tenant ſhall think fit to lock 


vp his gates, and ſhut the doors. 


If 
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where they were. 


Diſtreſs, 
| If a landlord comes into a houſe, and ſeizes upon ſome part in the 


goods as a diſtreſs, in the name of all the gaods of the 2 of che 
houſe ; that will be a good ſeizure of all. 6 Mod. 215. 


VIII. Diſtreſs how to be demeaned. | 
By the 52 H. 3. c. 4. None ſhall cauſe any diftreſs 


that he hath taken to be driven out of the county where it was 


talen: and if one neighbour do ſo to another of his own autho- 


rity (as for damage feaſant, or rent charge, 2 Inſt. 106.) 


he ſhall make fine as for a thing done againſt the peace: and 


if the lord fo preſume to do againſt the tenant, he ſhall be 


grieuouſiy puniſhed by amerciament. 
Before this act, at the common law, a man might have 


driven the diftreſs to what county he pleaſed ; which was 


miſchievous, for two cauſes : 1. Becauſe the tenant was 
bound to give the beaſts being impounded in an open 
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Impounding of . 


the premiſes, 


pound ſuſtenance, and being carried into another county, 


by common intendment he could have no knowledge 


2. He could not know where to have 


a replevy : but the party was, before this ſtatute, driven 


to his action upon his caſe. 2 /. 106. 0 
And albeit this ſtatute be in the negative, yet if the te- 
nancy be in one county, and the manor in another county, 


the lord may drive the diſtreſs which he taketh in the te- 
Nancy to his manor in the other county; for that the te- 
nant is out of both the ſaid miſchiefs : for the tenant by 


doing of ſuit and ſervice to the manor by common intend- 
ment may know what is done there, and therefore may 
give his beaſt ſuſtenance, And to know where to have 
his replevy, the bailiff of the manor uſually drives the 


* Cattle diſtrained to the pound of the manor. And hereb 
it is to be noted, that a caſe out of the miſchief, is out 


of the meaning of the law, tho' it be within the letter. 


1d. 


And by the 1 & 2 P. & M. c. 12. It is further enacted, | 


that no diſtreſs of cattle ſhall be driven out of the hundred, rape, 
wapentake, or lathe, where ſuch difireſs ſhall be taken, except 


it be to a pound overt within the ſame ſhire, not above three 
miles diſtant front the place where the ſaid diſtreſt was taken ; 


and no cattle or other goods diftrained for any cauſe at one time, 


bg 2 ſhall be impounded in ſeveral places, whereby the owner may be 
a conſtrained to ſue ſeveral replevies ; an pain of 100 8. to the 


party grieved, and treble damages. 1. 1. 


T. 21 G. 2. Gimbart and Pelah. The defendant juſti- 
hed impounding cattle damage feaſant. And on evidence 


Os 9 ——ę2— . — N — 


Cattle, &c. how 
to be impounded, 


Dead goods, how 
to de impounded. 


Impounding on 
the piemiles. 


_ Vfing the goods 
eiftrained, 


Diitlieſs dying. 


Diſtrels. 


it appeared, he put them into the next pound, though it 
happened to be in another county. And Lee Ch. J. held, 
it did not make him a treſpaſſer, though it ſubjected bim 
to the penalty of the ſtatute of the 1 & 2 P. = NV. 
Str. 1272. 

Cattle may be impounded i in a pound overt (a) or pub- 
lick pound, or on the premiſes, where the owner may 
give them meat and drink without treſpaſs to any other, 
in which caſe they mult be ſuſtained at the peril of the 
owner, But it they are put in a pound covert, as in a 
houſe, or private pound, the diſtrainer muſt keep them 
with meat and drink at his peril, and for which he ſhall 
have no ſatisfaction. 1 Inſt. 47. 

But if the diſtreſs be of utenſils of houſhold, or ſuch 
like dead goods, which may take harm by wet or weather, 


or be ſtolen away; there he mult impound them in a houſe, 
or other pound covert, within three miles in the ſame 


county; tor if he impound them in a pound overt, he 
mutt anſwer for them. Id. 
By 11 G. 2. c. 19. Any perſon diſtraining, may im- 


pound or otherwiſe ſecure the diſtreſs, of what kind ſo- 


ever it be, in ſuch place, or on ſuch part of the premiſes, 
as ſhall be moſt convenient; and may appraiſe, and ſell 
the ſame, as any Ne before might have done off tlic 
premiſes. /. 10. 

Cattle diſtrained may not be worked or uſed, unleſs for 


the owner's benefit, as a cow m ilked, or the. like ; much 


leſs may they be abuſed or hurt, Ces Fac. 148. 
And it hath been ſaid in this caſe, that even a cow 
may not be milked; for tho" the cow be better for this, yet 
he who took the diſtreſs ought not to do good to the 
owner without his conſent, and perhaps the owner would 
have come before any damage came by this to the cow; 
if it periſh by this, yet he who took the diſtreſs may 
aten again. 2 Bac. Abr. 112. 
So if the diſtreſs be loſt by the act of God: as if the 


diſtreſs dies im the pound, without any default in the 


diſtrainer ; in ſuch caſe, he who made the. diſtreſs may 


diltrain again: 1 Sal. 248. 


\ 
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(34) By pound overt is meant an open pound: as a public 


pinfoid made fer that purpole, or an open field, where the 


cner may go to his goods without treſpaſs. And by pound 


covert is meant a place covered or cloſe, as a houſe or place 
where the goods are locked up or ſecured, where he cannot 
g9 to them at his pleaſure, 15 | 
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Diſtreſs, 
It is the diſtrainer's own fault, if he. puts the diſtreſs Rilled. 
in a pound which will not hold it; but he cannot juſtify 


the tying of cattle in the pound; and if he ties a beaſt, 
and it is ſtrangled, he muſt pay gn Ill. 


IX. Of reſcous and pound breach. 


By the common law, if a man break the pound or the 
Jock of it, or part of it, he greatly offendeth againſt the 
peace, and doth treſpaſs to the king, and to the lord of the 


peace, and to the party, and to the delaying of juſtice 
and therefore hue and cry is to be levied againſt him, as 
againſt thoſe who break the peace. Mir. c. 2. /. 26. 
And the party who diſtrained may take the goods again, 
wherefoever he ſhall find 22285 and impound them again. 
1 Liſt. 47. 

And by ſtatute, on any pound breach or reſcous, of 
goods diſtrained for rent, the perſon grieved thereby ſhall, 
in a ſpecial action upon the caſe, recover treble damages 


and coſts againſt the offender, or againſt the owner of 


the goods, if they be afterwards found to have come to his 


uſe or polleſſion. 2 . c. 5. /. 4. 
Treble damages} , In the caſe of Firth v. Purvis, M. 
34 G. 3. The court ſaid, that a tender after the im- 

pounding the diſtreſs, was inſufficient to prevent recovering 


treble damages. Durnf. and Eaſt, 5 V. 432 (a). 


ſee, and to the ſheriffs, and hundredors, in breach of the 


p 


Treble damages and cgi] In the caſe of Sir Wilfred 


Lawſon v. Storey, MH. 6 M. it was adjudged, that the 
coſts ſhall be trebled as well as damages. L. Raym. 20. 

When a man hath taken nee and the cattle diſ- 
trained, as he is driving them to the pound, go into the 


houſe of the owner; if he that took the diſtreſs demand 


them of the owner, and he deliver them not, this is reſcous 


in law. 1 ot, 161, 


. 


A. Reple Ying the difirefs. 


It is worthy of obſervation, how ue the: law 
is, that men's beaſts, cattle, or other goods, be not unjuſt] 
or exceſhvely diſtrained ; and.if they be, that deliverance 
be ſpeedily made of them by replevy (or taking back 


Ds OE 8 * 
— a, 
_— tl » 


(a) See this caſe more at large under the head For what 


the 


faut. 2 frall be taken. 
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Replery. 


Diſtreſs. 


the pledge): otherwiſe the huſbandry of the realm, and 


men's other trades, * be overthrown or hindered. 
2 Infl 37. 

To which purpoſe, it is enacted by the * 2 P. M. 
c. 12. that the ſheriff of every county ſhill, at his firſt 
county day, or in two months after he hath received his 
patent of office, appoint and proclaim in the ſhire town 
four deputies at the leaſt, dwelling not above 12 miles 
one diſtant from another, to make replevies; on pain of 
51. for every month that he ſhall lack ſuch deputy or de- 
puties, half to the king, and half to him that ſhall ſue in 
any court of record. / 3. 

And the ſheriff, or other officer, having authority to 
grant replevins, thall in every replevin of a diſtreſs for 


rent, take in his own name, from the plaintiff and two 


ſureties, a band in double the value of the goods diſtrained, 
to be aſcertained on the oath of one witne's, and con- 
ditioned for proſecuting the ſuit with effect, and without 
delay, and for duly returning the goods diſtrained, in caſe 
a return ſhall be awarded ; before any deliverance be made 
of the diſtreſs; and the ſheriff thall aſſign ſuch bond f the 
N or perfon making ener. 11 G. 2. c. 19. 
| 23 


A rule was made on Fofeph Garmeſon the replevin clerk, 
Robert Feffreys the under-ſherift, and Edward Pembury the 
clerk of the cs unty court, to diſcover the names of the 
pledges taken upon granting the replevin in this cauſe, 
and to ſhew cauſe why they ſhould not pay the defendant 


571. 158, being the damages and coſts recovered by him 


in this cauſe, together with the coſts of the application. 
The diſtreſs was for rent; and on replevin brought the 


defendant had a verdict with the damages and coſts above- 


mentioned. On application to Garmęſon for the names of 
the pledges, he from time to time evaded and delayed ſo 


doing; having it was ſuppoſed taken none, or at leaſt in- 
ſufficient ſureties; and being (as it was ſworn) attorney 


for the plaintiff in this action. On ſhewing cauſe, Gar- 


tneſon made an athdavit of his illneſs and inability to do any 
buſineſs. The under-ſheriff and county court clerk ſhewed 


for cauſe, that they were entirely ignorant of this matter, 
having nothing to do with the replevin clerk, who was 
appointed by the high-ſhexiff in purſuance of the ſtatute. 
The court enlarged the rule to a further day; and ordered 
the high-ſheriff to be added; when it was held, that as well 
the high-ſheriff and under-ſheriff as the replevin _ 

wha 


Sher iff or other officer] T.18 G. 3. Richards and Aim. 


Diſtreſs. 


(who is their deputy) are anſwerable to the defendant in 


replevin for the ſufficiency of the pledges. They there- 
fore diſcharged the rule againſt the county court clerk, but 
with regard to the high and under-ſheriff, and the replevin 
clerk, they made the rule abſolute. Black, Rep. 1220. 


To the avowant or perſon making conuſance] Avowry is, 
where one takes a diltreſs, and the perſon diſtrained ſues a 
replevin; then he that took the diſtreſs muſt aw and 
_ juſtify in his plea, for what cauſe he took it, if he took it 
in his own right; and this is called an avowry : if he took 


it in the right of another, then, when he hath ſhewed the 
cauſe, he muſt make connu/ance of the taking, as bailiff or 


ſervant to him, in whoſe right he took it. Terms . 


the I. 

And the ſheriff having taken bond from the plaintiff in 
replevy as aforeſaid, he ought forthwith to make deliver- 
ance of the goods or cattle diſtrained; and if the diſtreſs 


de drawn into a houſe or other ſtrong hold, the ſheriff or 


his bailiff, after demand made for deliverance of the diſ- 


treſs, may break open the houſe to replevy them; for tho” 
a man's houſe is privileged by common law for himſelf, 
his family, and his own goods, ſo that the ſheriff cannot 


break it open to attach any of them in a civil action at the 


uit of a private perſon, yet a man's houſe could not pri- 


vilege or protect the goods of another perſon unjuſtly 


taken, ſo as to prevent the officer to make replevin; be- 


cauſe the privilege and ſecurity of a man's houſe could but 
protect his own goods. 2 12. 140. 


AI. Sale of the diſtreſs. 


Diſtreſs taken for an offence preſented i in the leet, may Sale. 


of common right be ſold, becauſe it is a court of record; 


but otherwiſe it is, of ditreſſes i in courts that are not of 


record. 12 Mod. 330. 
So a diſtreſs for an amercemeut in a conrt baron can- 


not be ſold; but in ſuch caſe a diſtreſs infinite ſhall 80. 


+ Bulft. 52, 53. 
In like manner, before che ſtatute of the 2 W. /eff. 1. 


c. 5. diſtreſs for rent in arrear could not be ſold, but only 


detained till payment of the rent: But by the ſaid ſtatute 
it is enacted, that whereas the mo/? ordinary and ready way 


for recovery of arrear of rent is by diftreſs, yet ſuch diſtreſſes 
2 being to be ſold, but only detained as 22 for enforcing 


the payment of ſuch rent, the 2 diſtraining have little benefit 
thereby : therefore from henceforth, AE 62 goods ſhall be 
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Diſtreſs, 
di HArained (I) fer rent reſerved and due upon any demiſe, leaſe 


er contract whatſoever, and the tenant, or owner of the goods 


 diſtrained, ſhall not within five days next after ſuch diſtreſs 


zaken, and notice (K) thereof (with the cauſe of ſuch taking) 
left at the chief manſion houſe, or other moſt notorious place on 
the premiſes, replevy the ſame; in ſuch caſe the perſon diſtrain- 
ing ſhall, with the eri or under ſberiſ of the county, or 
awith the conſtable of the hundred, pariſh, or place, where ſuch 


 eiſtreſs ſhall be taken, cauſe the goods and chattels /o diflrained 


4 be appraiſed by two ſworn (L) appraiſers (whom ſuch ſheriff, 
under ſheriff, or conſtable, ſhall ſwear) to appraiſe (M) the ſame 
truly according to the beſt of their underſianding ; and after 


fuch appraiſement, ſhall ſell the ſame fer the beſt price can be 


gotten for them, for ſatigfaction of the rent, and charges of the 
diſtreſs, appraiſement, and ſale ; leaving the overplus (if any) 
with the ſheriff, under ſerif, or feats for the owner's 


% 2 W. cls 1, %. . 2. 


Sball net within ſive days] M. 13 G. G 72 and Scott. 
'Freſpaſs for entering his houſe, and keeping poſſeſſion of 


his goods eight days. The defendant juſtifies under a 
diſtrefs for rent. But by the court: The defendant ought 


to have removed the goods at the five days end; and for 


the other three he is a tre ſpaſſer, and there is no Juſtifica- 
tion. Nu. 717. 


E. 28 G. 3. Wallace againſt King and ROVER in the 
Common Pleas.— This was an lion on the caſe for ſelling 
goods diſtrained for rent in arrear, before five days had 
expired after the diſtreſs was taken, and notice given. It 
appeared at the trial before L. Loughborough at the ſittings 
at I/eſtmin/ter, that the goods were diſtrained on Saturday 
the 12th May 1787, an inventory made, and regular no- 
tice of ſale given. On Thur/day afternoon May 15th, the 
goods were Temoved and ſold. —His lordſhip ordered a 
verdict to be entered for the plaintiff, and that the court 
ſhould be moved tor a rule to ſhew cauſe why. the verdict 
ſhould not be ſet aſide and a nonſuit entered. — A rule 
having been obtaiucd, on hearing the cauſe, the court ſaid, 
the five days allowed before a diſtreſs can be ſold are in- 
clufive of the day of ſale; and that on the Thur/doy after- 
noon, five days from the time of diſtreſs had completely 


expired. Rule abſolute. Caf. by H. Black. 1 V. 13. 


The conſiable of the hundred, pariſh, er place, where ſuch 
di Yfireſs all be taken] T. 7 VM. Walter and Rumbald. The 
tenement whereupon the diſtreſs was made, lay part in the 


hundred of Kinſley in Wilt/hire, and part in the hundred 


| of Angocer in the county of Southampton ; ; and'part of the 


diſtreſs 


Diſtreſs, 


diſtreſs was taken in K:na/ley, and part in Andover; and all 


. impounded together in the hundred of Kinſley; and the 


conſtable of K:na/ley adminiſtered the oath to the appraiſers 
for the whole, in the preſence of the conſtable of Andover. 


It was objeCted, that the goods which were taken in Au- 


dover ought to have been impounded, appraiſed, and ſold 
in Andover ; and that the conſtable of Andover, tho? pre- 
ſent in Kinaſley when the appraiſement was made, had no 
juriſdiction there, ſo that the whole was done ſolely by the 


conſtable of Kinaſley, which therefore as to the goods taken 
in Andover was void. But by the court; the chaſing the 


diſtreſs over into the other county, is a continuance of the 


taking the diſtreſs; and the party, ſince it was for one 
entire cauſe, cannot ſever the diſtreſs, but ought to chaſe 
them all together, and impound them in one pound. L. 
Kaym. 53. 

By the 18.2 P. S N. c. 12. No erfon ſhall take for 
keeping in pound, or impounding any diſtreſs, above 4d. 
for any one whole diſtreſs: and where leſs hath been uſed, 


there to take leſs; on pain of 51. to the party grieved; de⸗ 
ſides what he thall take above 4d. 2 2. 


XII. Irregularity in the proceedings, 


Where any diſtreſs ſhall be made, for any kind of rent 
juſtly due, and any irregularity ſhall be afterwards done 
by the party diſtraining, or his agent; the diſtreſs ſhall 
not be deemed unlawful, nor the diſtrainer a treſpaſſer ab 
znitio, but the party aggrieved may-recover ſatisfaction for 
the ſpecial damage, in an action of treſpaſs or on the caſe; 
and if he recover, he mall have full colts. 11 G. 2. c. 19. 
/+ 19. 

But no tenant ſhall recover on ſuch action, if tender 
of amends hath been made before the Aon: brought. 


[20 
XIE. Landlord re- entering on non- payment. 


20 caſe where an half year” s rent ſhall be in arrear, and 
the landlord or leſſor hath right by law to re-enter for 
non-payment thereof; he may, without any formal demand 


Fee for im- 
pounding, 


Irregularity. 


Re-entering. 


or re- entry, ſerve a declaration in ejectment; and on re- 


covering judgment and execution, ſhall hold the premiſes 
diſcharged from the leaſe. But this not to bar the right 
of any mortgagee. And if the defendant files a bill in 
equity, he ſhall not have an injunction againſt the proceed- 
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Tenant holding 
over after the 
term is expired. 


Diſtrels. 
ings at law, unleſs he ſhall bring the arrears into court, 


and alſo the coſts taxed in the ſaid ſuit. Provided, that if 
the tenant ſhall, before the trial in ejectment, pay all the 


_ arrears and coſts, the proceedings on the ejectment ſhal! 


thenceforth ceaſe. 4 G. 2. c. 28. /. 2, 3, 4. 


XIV. Caſe of tenant holding over. 


1. By the 8 Ann. c. 14. Whereas tenants: pur autre vie 
(that is, holding during the life of another perſon), and 
leflees for years, or at will, frequently hold over after the 


determination of the leaſe; and whereas after the deter- 


mination of ſuch, or any other leaſes, no diſtreſs can be 


made for arrears of rent that grew due on ſuch leaſes be- 


fore the determination thereof; it is therefore enacted, 


- that it ſhall be lawful to diſtrain after the eon 


of ſuch leaſe, in the ſame manner as if it had not been 
determined: provided, that the diſtreſs be made within 
ſix kalendar months after the determination of the leaſe, 


and during the continuance of the landlord's title or inte- 


And after having 
received notice 
do quit, to pay 
double value. 


reſt, and during the poſſeſſion of the tenant from whom 


ſuch arrear became due. ＋ 6, J. 

And by the 4 G. 2. c. 28. if any tenant for life or 
years, or other perſon who ſhall come into poſſeſſion by, 
from, or under him, ſhall wilfully hold over any lands, 
after the determination of ſuch term, and after demand 


made; and notice in writing given for delivering the poſ- 
ſeſſion thereof; he ſhall, for the time that he ſhall ſo hold 


cover, pay double the yearly value thereof, to be recovered 


by action of debt, in any court of record. /. 1. 
After the determination of ſuch term, and after demand 


made, and notice in writing given] E. 16 G. 3. Cutting 


_ defendant to quit the premiſes on the roth of October then 


and Derby. On an action for double value of the farm, it 
appeared, that the plaintiff on the 30th of September, and 
again on the 7th of October, gave a written notice to the 


following, being the day on which the leaſe would expire. 


It was objected, that by the ſtatute the notice ought to be 


after and not before the expiration of the term. But by 


the court, notwithſtanding the order in which the words 


are placed in the act of parliament, it is eyident that the 


notice ought to be previous; otherwiſe it would be abſurd, 


and impoſſible to be complied with, to require after the 
expiration of the term that the tenant ſhould quit af the 
expiration. This ſtatute, and the 11 G. 2. c. 19. being 
in pari materia, ought to have the ſame conſtruction; and 
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Diſtrels. 


where, by the latter the tenant is to be bound by his own 


notice to quit, that muſt be clearly previous. Black, 
Rep. m_ 

E. 6 G. 3- Taſher and Burr. The landlord detnifed to 
the . from year to year, commencing the 10th of 
October, being old Michaelmas-day. Phe tenant dies on 


the 27th of Auguſt, The hnttora, on the gth of Septem- 
ber, gives notice to the executor to quit at the end of 


the term. The queſtion was, If this notice is ſufficient? 
The court held clearly, that in a common caſe, it would 
not be ſuſſicient notice; but in the caſe of an executor, 
they doubted. But L. Mansfield inclined Hrongly, that 
the nature of the contract being to hold from year to year, 


unleſs reaſonable notice was given on either fide, and notice 


not having been given in reaſonable time; the executor 
was bound to keep the farm, if required, another year: 


And therefore on the other hand, is at liberty to keep it if 


he chuſes it. Black. Rep. 596. 

AT. 19 G. 3. Dagget and Snotoden,. In the common 
pleas. On the 5th of October 1769, a written memo— 
randum was entered into, whereby the plaintiff agreed to 


let to the defendant a farm, to hold the arable ground from 
old Candlemas then next, the paſture from old Lady-day, 


and the meadow from old Mayday, for ſeven years from 


the ſaid days and times, paying rent half yearly, at old 
Michaelmas and Lady-day. In September 1777, the plain- 


tiff gave the defendant a written notice to quit the arable 
land at old Candlemas next, the paſture at old Lady-day, 


and the meadow ground at old May-day. The queſtion 
was, Whether this notice was ſufficient to entitle the 


plaintiff to recover the whole, or any part of the pre- 
miſes ? For the defendant it was argued, that this was not 
a ſuſſicient notice for any part; the whole being one intire 


tenancy; and therefore notice to quit ought to have 
been given on the 13th of Auguſt, being ſix months pre- 


vious to the time when the firſt part of the term expired. 


But by the court, The notice was ſufficient for the whole. 


It was ſettled by all the judges about ten years ago, to avoid 


diverſity of opinions, and for general convenience,” that 


in tenancies from year to year (which theſe kinds of holding 


over are held to be) there muſt be fix months notice on 


either fide to quit according to the ancient law; except 
where .any ſpecial agreement, or the cuſtom of any par- 
ticular places, intervenes. The true conſtruction of this 
agreement is, that it is a holding from Lady-day to Lady- 
day, the rent being payable at Michaelmas and Lady-day. 
Vor. I. Rr And 
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Diſtreſs. 


And tho part of the farm is to be entered upon and quitted 


at old Candlemas, and other part not till old May. day, 
et that is no more than the cuſtom of moſt countries 


would have directed, without any ſpecial words for that 
purpoſe, in a taking from old Lady-day. Black. Rep. 


1224. | 
MM. 26 G. 3. Meſſenger v. Armſlrong. Action for 
double rent: The firit count of the declaration ſtated that 
the plaintiff, at V hitſuntide 1781, demiſed a meſſuage 


and tenement to the defendant for three years at 5 l. 58. 


per annum. That the plaintiff, before the determination of 


the leaſe, gave the defendant notice to quit at Whi/untide 
1784: That the defendant held over, and that double 


rent became due from Whit/untide 1784. A ſecond count 


ſtated another notice ſerved on 3d June following, to quit 
at the Martinmas following, or to pay double rent. —— By 
L. Mansjield, Where a term is to end on a preciſe day, 


there is no occaſion for a notice to quit, becauſe both par- 


Tenant holding 
over after havirg 
given notice to 
quit, to pay 
double rent. 


ties are appriſed that unleſs they come to a freſh agree- 
ment there is an end of the leaſe. Here it ended at Wii. 


funtide; the landlord before the time expired, told the 


tenant, “ you know you are to quit,” the meaning of that 
15, * If you do not quit, I will inſiſt on my double rent.” 
And he gave him a ſecond notice afterwards, wherein he 
ſaid in ſo many expreſs words what was before to be col- 
lected by intendment. There is no colour for the mo- 
tion. Per Cur. Rule diſcharged. Darnf. and Eaſſ, 
I V. 53. 


But after all, this remedy by action ſeemeth not alto- 


gether adequate to the evil; for three reaſons. 1. Becaule 
ſuch action is certainly tedious and expenſive. 2. It is 
uncertain, when the action is over, whether the tenant 
will be able to pay. 3. What is chiefly wanted, namely, 


putting the landlord into poſſeſſion, is not obtained by 
ſuch action, but for that he ſhall be till to ſeek. A more 


ſhort and eaſy method of ouſting the tenant of his poſſeſ- 
ſion, ſeemeth more eligible in the like caſes. HT 


Whereas great inconveniences have happened to land- 


lords, whoſe tenants have power to determine their 
leafes, by giving notice to quit the premiſes, and yet re- 
fuſing to deliver up the poſſeſſion, when the landlord hath 
agreed with another tenant for the ſame ; it is therefore 


enacted, that if any tenant ſhall give notice of his inten- 


tion to quit the premiſcs at a time mentioned in ſuch no- 
tice, and ſhall not accordingly deliver up the poſſeſſion at 
the time in ſuch notice contained, he, his executors or 

„ . adminiſtrators, 
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Diſtrels. 


adminiſtrators, ſhall from thenceforward pay double rent, 


to be recovered in like manner as the ſingle rent. 11 G. 2. 
C. 19. 7. 18. | 5 
H. 5 G. 3. Timmins and Rowlinſon. In replevin, the 
landlord avows, that he demiſed the premiſes to the tenant 
for one year from the fifth of April 1760 that the tenant 
gave notice that he would quit the 5th of April 1761, but 
held over till the roth of October; wherefore he avows for 


double rent for half a year. The tenant pleads a demiſe 
from the landlord for one year from the 5th of April 1760, 
and ſo from year to year as long as both parties pleaſed: 


That the demiſe was only by parol; and that the notice 
proved to be given by the tenant to the landlord to quit the 


5th of April 1761, was only by parol likewiſe. The 
queſtion was, Whether the tenant was liable to pay double 
rent for not quitting after a parol notice; and further, as 


he held under a parol demiſe, as tenant from year to year, 


Whether this is a holding under the ſtatute, ſo as to ſubject 


the tenant to double rent for not quitting after notice? 


It was argued fer the tenant, that the act muſt be confined 


to leaſes, wherein an expreſs power is reſerved to deter- 
mine the tenure by notice; and to notices in writing 
only; becauſe the ſtatute ſpeaks of the time in ſuch notice 


mentioned and contained, which words are not applicable to 


parol notices. For the landlord it was inſiſted, that 
this being a remedial law, the words might be fairly ex- 
tended to parol leaſes, which are the moſt common, and to 


parol notices; without which, the clauſe would be nu- 


gatory, and affect only ſuch tenants as were fooliſh enough 


to give written inſtead of parol notices —By L. Man- 
Field, C. J. Statutes in pari materia are to be taken all 


as one ſyſtem, to ſuppreſs the miſchief. The miſchief is 


an act of vexation, inconvenience, and injuſtice, by the 


tenant, after notice given by himſelf, after the landlord 
has another tenant ready, to ſtop ſhort and ſay, I won't 
quit. This is an univerſal ſort of holding, and therefore 


this practice might be a very extenſive evil. The 


legiſlature, in the 4 G. 2. made a proviſion, where the 


landlord gives notice, and afterwards in the 11 G. 2. 
this additional proviſion, in caſe the notice comes from 


the tenant. The two laws are only parts of the ſame 


Proviſion. It is ſaid, the notice muſt be in writing. 


Why? Dees the act ſay ſo? No. But the at of 4G. 2. 
does. That is the ſtrongeſt reaſon againſt it. It is here 
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Parol notice, 


purpoſely omitted. The drawer of the act could not leave 


it out by accident, having the other act before him. As 
to the words mentioned and contained; may not that be in 
Rr 2 a parol 


2 7:1 1 3 
612 Diſtreſs, I 
a parol notice? Certainly it may. I therefore think this ; 
is a caſe within the miſchief, the preamble, and the enact- 
ing words of the ſtatute. Wilmet, J. (the other two 
juſtices being abſent): As to the notice being in writing, 
the different penning of the acts furniſhes evidence of dif- 
ferent intentions. The 4 G. 2. ſeems to reſpect chiefly 
leaſes for lives or for long terms of ycars; and if the tenant 
holds over, and the landlord gives notice in writing for him 
to quit, he ſhall recover not double rent (for that might 
not be an equivalent) but double the yearly value of the 
eſtate: And for that reaſon it was neceſſary, that it ſhould 
he recovered by action, and not by diſtreſs. There are 
two good reaſons why one ſhould be in writing, and the 
other not. Firſt, if the tenant gives ſuch notice as will 
juſtify his leaving the farm, and doth not leave it, that is 
the miſchief which the act meant to matt ; and parol no- 
tice is ſufficient for that. Secondly, landlords generally 
can write: tenants in the country very ſeldom can. This 
caſe is within the preamble and the enaQing words; but, 
had the preamble been confined, I ſhould Rave been for 
extending the remedy according to the enacting words. 
Theſe tenancies are the moſt ufual of any. It hath al- 
moſt extinguiſhed tenancy at will, witch by reafon of the 
inconveniences that would otherwiſe enſue to both parties, 
is not now to be underſtood as determinable at pleaſure, 
but for a year certain, which was better, but ſtill incon- 
venient; to turn out or quit at the end of the year, with- 
out notice. This produced the preſent rule, that landlords 
and tenants ſhall. mutually give reafonable notice. What 
is reaſonable, is matter of circumſtances. ' This brings 
the preſent leaſe within the words of the act. They have 
power to quit and determine, upon giving reaſonable no- 
tice, — And judgment was given for the Jandlord. 
Black. Rep. 533. Burr. Mansf. 1603. 

But this remedy, in like manner as the former, ſeemeth 
not appoſite to the main purpoſe. The ſtatute proceeds 
upon a ſuppoſition that the tenant is a man of ſubſtance: 
which probably may not be the caſe. It is moſt likely, 
that if he were able to live elſewhere, he would not chuſe 

to hold over under ſuch circumſtances, nor perhaps would 

the landlord want to be rid of him. The putting him out 

of poſſeſſion, by ſome expeditious and eaſy method, ſeem- 

eth the more, adequate remedy in this' caſe alſo, in like 

manner as is provided in the caſe where the tenant de- 

ſerteth the premiſes, as hereafter followetb. 
Tenant from E. 26 G. 3. In the caſe of Right v. Darby and another, 5 
F * Hanau ſaid, That when a leaſe i is determinable on a 1 
certain. I 
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Diltreſs, 


certain event, or at a particular period, no notice to quit 
is neceſſary, b-cauſe both parties are cqually apprized of 
the determination of the term. But if there be a leafe for 


a year, and by conſent of both parties the tenant continue 
in poſf hon afterwards, the law implies a tacit renovation - 


of the contract: They arc fuppoſed to have renewed the 
old contract which was to hold for a year; and in that 
caſe it is nec:fary for the fake of convenience, that if 
either party ſhould be mchned to change his mind, he 
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year” $ notice 
o quit. 


ſhould give the other half a year's notice before the expe - 


ration of the next, or any follgwing year. Durwf. and 
Eaſt, 1 V. 159. 
But in the caſe of Goodright v. Cordwent, E 8. 35%. 
it was determined; That if a landlord receive rent due 
after the expiration of the notice to quit, it is a waver of 
that notice: In this caſe, the landlord gave the tenant 
notice to quit at old Michaelmas 1292; and atterwards.re=- 
ceived a half year's rent due on 5th April 1793. Durmf. 
and Laſt, 6 V. 219. 


XV. Attorning to ffrangers., 


Whereas the poſſeſſion of eſtates is rendered precarious, 
by tenants attorning to ſtrangers; it is enacted, that all 
ſuch attornment ſhall be void ; unleſs the ſame be made 
purſuant to ſome judgment at law or decree. in equity, or 
be with the conſent of the landlord, or be to a mortgagee 
after the mortgage is become for fc! ied: I C. 2. d. 19. 
Jo 11. | 
And tenants to whom any declaration in ejecment 
{ſhall be delivered, ſhall forthwith give notice thereof to the 
landlord ; on pain of forfeiting to him three years value 
of the rent; and the landlord may make himſelf defend— 
ant by joining with the tenant, or may 1 by himſelf. 
J. 12, 13. 

And ifa the tenant ſhall not give notice to the handlers, 
and the plainti(F ſhall obtain judgment againſt him by 


default; the court, on application, will ſet aſide the judg- 
ment, and order the tenant to pay the colts. Burr. 


Mang. 9 8 


7 II. Deſerting the premiſes, 


If any tenant at rack rent, or where the rent 1 
ſhall be full three fourths of the yearly value of the demiſed 
premiſes, who ſhall be in arrear for one year's rent, ſh4ll 
Rr 3 deſert 


Receiving rent 
after notice is a 
waver thereof, 


Attorning to 
ſtrangers. 
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Extent or ext. 
mined by the barons of the exchequer, and affirmed on a 


cution. 


A 


Arrears of rent 


to be firſt paid 


not exceeding 


one year's rent, 


Diſtreſs. 
deſert the premiſes, and leave the fame uncultivated or 
unoccupied, fo as no ſufficient diſtreſs can be had; two 


juſtices (having no intereſt in the premiſes) may, at the 


requeſt of the landlord, go upon and view the ſame, and 
afhx on the moſt notorious part of the premiſes, notice 


(N) in writing, what day (at the diſtance of 14 days at 


the leaſt) they will return to take a ſecond view : and if 
on ſuch ſecond view, the tenant ſhall not appear and pay 
the rent, or there ſhall not be ſufficient diſtreſs on the 
premiſes, then the juſtices may put the landlord into poſ- 
ſeſſion, and the leaſe as to ſuch demiſe ſhall from thence 


be void. 11 G. 2. c. 19. / 16. 
But the tenant may appeal to the next juſtice or juſtices 


of aſſiae; , who may award coſts to either party. /. 17. 


XVII. Rent in caſe of an extent or execution. 
In the caſe of X. and Cotten, T. 1755, it was deter- 


writ of error, that if a diſtreſs be made for rent, and be- 


fore the five days given by act of parliament are expired 
an extent is iſſued, though it be not levied, for a debt due 


to the crown the extent ſhall take place of the diſtreſs: 
becauſe the diſtreſs doth not ouſt the property of the effects 
into the landlord, but is only a pledge for ſecurity in his 
hands for his rent. 

But by the 8 An. c. 14. No goods being on any mel: 
ſuage, lands, or tenements, leaſed for life, term of years, 
at will, or otherwiſe, ſhall be liable to be taken by exe- 
cution, unleſs the party, at whoſe ſuit the execution is ſued 
out, ſhall, before the removal of ſuch goods from off the 


premiſes, pay to the landlord or his bailiff all ſuch rent as 


{ſhall be then due for the premiſes, provided that it amount 


not to more than one year's rent; and if the ſaid arrears 
| ſhall exceed one year's rent, then the party paying ſuch 
landlord one year's rent, may proceed to execute his judg- 


ment. . 1. 
And in caſe of two executions, there ſhall not be two 


years rent paid to the landlord : for the intent of the act 
was to reſerve to the landlord only the rent for one year, 
and it was his own fault if he let more run in arrear. 


Therefore one year's rent to the landlord being paid to 
him on the firſt execution, the ſheriff is not to levy for 


him again any thing on a ſubſequent execution. Str. 


1024. 
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XVIII. T. enant for life or at will dying. 


Whereas where any leſſor or landlord, having only an Rent on the 


eſtate for life, in the lands, tenements, or hereditaments N tenant 
Or lite. 


demiſed, happens to die before or on the day on which 
any rent is reſerved or made payable, ſuch rent or any part 
thereof is not by law recoverable by the executors or ad- 
miniſtrators of ſuch leſſor or landlord; nor is the perſon in 
reverſion entitled thereto, other than for the uſe and occu- 


pation from the death of the tenant for life; of which, 


advantage hath often been taken by the under-tenants, 
who thereby avoid paying any thing for the ſame: for 
remedy thereof, where any tenant for life ſhall happen to 


die before or on the day on which any rent was reſerved 
or made payable, upon any demiſe or leaſe of any lands, 


tenements, or hereditaments, which determined on the 
death of ſuch tenant for life, the executors or adminiſtra- 
tors of ſuch tenant for life may, in an aCtion on the caſe, 
recover of ſuch under-tenant, if ſuch tenant for life die 


on the day on which the ſame was made payable, the 


whole, or if before ſuch day then a proportion, of ſuch 
rent, according to the time ſuch tenant for life lived, of 


the laſt year, or quarter of a year, or other time in which 
the ſaid rent was growing due. 11 G. 2. c. 19. ſ.15. 
In the cafe of Paget? and Gee, Dec. 4, 1753. Tenant 


in tail, remainder to the defendant in fee, leaſes for years, 


and dies without iſſue a week before the day of payment 


of the half year's rent. The leſſee, at the day, pays all 


the half year's rent to the defendant. The executor of 
the tenant in tail brings his bill for apportionment of the 


rent — ——ÞBy the L. Chancellor Hardwicke : This 
point has never been determined; but this is fo ſtrong a 


_ caſe, that I ſhall make it a precedent. There are in it 
two grounds for relief in equity. The firſt ariſes on the 


ſtatute of the 11 G. 2. The ſecond ariſes on the tenant's 
having ſubmitted to pay the rent to the defendant. — 


The relief ariſing upon the ſtatute, is, either from the 
ſtrict legal conſtruction, or equity formed upon the reaſon 


of it. And here it is proper to conſider, what the miſ- 


chief was before the act, and what remedy is provided at 
common law. If tenant for life, or any who had a de- 


terminable eſtate, died but a day before the rent reſerved 
on a leaſe of his became due, the rent was loſt. For no 
one was entitled to recover it. His repreſentatives could 
not; becauſe they could only bring an action for the uſe 
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Diltrels. 
and occupation; and that would not lie where there was 
a leaſe, but debt or covenant. Nor could the remainder- 
man; becauſe it did not accrue in his time. Now this 
act appoints the apportioning the rent, and gives the re- 
medy. But there are two deſcriptions of the perſons, to 
whole executors the remedy is given. In the preamble, 
it is one having only an eſtate for hfe. In the enacting 
part, it is, tenant for life. Now tenant in tail comes ex- 
preſsly within the miſchief. I do not know how the 
Judges at common law would conſtrue it; but I ſhould be 
inclined in this court to extend it to them. I ſhould 
make no doubt, were this the caſe of tenant in tail after 
_ poſſibility of iſſue extinct; for he-1s confidered in man 
reſpects as tenant for life only. He cannot ſuffer a re- 
covery. He may be injoined from committing waſte, ſuch 
as hurts the inheritance, as ſelling timber ; though not for 
committing common waſte, being conſidered as to that as 
tenant in tail. Were it the caſe of tenant for years de- 
terminable on lives, he certainly muſt be included within 
the act, though it ſays only tenant for life: it would be 
playing with the words to fay otherwiſe. Theſe caſes 
ſhew the neceſſity of copltruing this act beyond the words, 
Tenant in tail has certainly a larger eſtate than a mere te- 
nant for hfe; for he his the inheritance in him, and may 
when he pleaſes turn it into a fee: but if he does not a 
the inſtant of his death he has but an intereſt for life. 
Such too is the caſe of a wife tenant in tail ex proviſione 
mariti. Upon this point I give no abſolute opinion. As 
to the equity ariſing from this ſtatute, 1 know no better 
rule than this, equizas ſequitur legem. Where equity finds 
a rule of law aprecable to conſcience, it purſues the ſenſe 
of it to analogous caſes, If it does ſo as to maxims of 
the common 255. why not as to the reaſons of acts of 
parliament? Nay, it has actually done ſo, on the ſtatute 
of forcible entry; upon which this court grounds bills, 
not only to remove the force, but to quiet the nolſe ſon. 
That act requires a legal eſtate in poſſeſſion. This court 
extends the reaſon to equitable intereſt, ——- But I ground 
my opinion in this caſe upon the tenant's having ſub- 
mitted to pay the rent. He has held himſelf bound in 
conſcience to pay it, for the uſe and occupation of the 
land the laſt half year. He paid it to the defendant, 
which he was not bound to 40 in law. And in ſuch a 
caſe, the perſon he pays it to ſhall be accountable, and 
conſidered as receiving it for thoſe who are in equity in- 
titled to it. 1 he diviſion muſt be that ite by the 
| ſtatute ; 3 


Diſtreſs, 


ſtatute; and then the plaintiff is intitled to ſuch a propor- 
tion of the rent as accrued during the teſtator's lite. 
And accordingly it was decreed. M. 5. 

In the caſe of Doe on-the demiſe of John Shore againſt 
Porter, H. 29 G. 3. it was determined, that in the caſe 
of a tenant from year to year as long as both parties 
pleaſe, if the tenant die inteſtate, his adminiſtrator has the 
ſame intereſt in the land, that the inteſtate would have 
| had, if he had been living. Durnf, and Eaſt, 3 V. 1 13. 


XIX. Rent how far recoverable by executors or 
administrator. 


By the 32 H. 8. c. 37. Foraſmuch as by the order of 
the common law, the executors or adminiſtrators of te- 
nants in fce ſimple, fee tail, and for term of life, of rents 
ſervices, rent charges. rent ſecks, and tee farms, have no 
remedy to recover ſuch arrearages of the ſaid rents or fee 


7 wy; 
617 9 | 


Tenant at will 
dying. 


Rent recoverabie 
by executors or 
adminiſtrators. 


farms as were due to their teſtators in their lives, and yet 


the heirs of ſuch teſtator, nor any perſon having the re- 
verſion of his eſtate after his deccaſe, may diſtrain or have 
action to levy the fame, it is enacted, that the executors 
and adminiſtrators of every ſuch petſon to whom any ſuch 
rent or fee farm ſhall be due and not paid at the time of 
his death, may have an action of det for the ſame, againſt 
the tenant who ought to have paid the ſame, or againſt 
his executors and adminiſtrators; or may diſtrain upon 
the premiſes, ſo long as they continue in the 13 
of ſuch tenant in demeſne, who ought immediate] 
have paid the ſame to the teltator in his life, or of = 
other perſon claiming the ſame only by and from ſuch 
tenant by purchaſe, gift, or deſcent. Y 1. 

In like manner the huſband may have action, or diſtrain 
for arrears due in the lifetime and in the right of his wife. 


. 


unpaid at the death of ſuch other perſon; he, his execu- 
tors or adminiſtrators, may have action of debt againtt the 


tenant in demeſne that ought to have paid the ſame when 


it was firſt due, his executors and adminiſtrators, or may 
diſtrain for the ſame upon the premiſes in ſuch like 
manner as he might have done if the perſon by whoſe 
death the cltate * was determined had been 1 in full life, 


{ar 


Note, 


And if any perſon ſhall have any rents or fee farms for 
the life of any other perſon, which ſhall be behind and 
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ing, keeping, 
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No repleyy lies, 


Diſtreſs. 


Note, fee farm is, when the lord upon the creation of 
the tenancy, reſerves to himſelf and his heirs, either the 
rent for which it was before let to farm, or at leaſt a 
fourth part of the value; without homage, fealty, or 
other ſervices, beyond what are eſpecially compriſed in 
the feoffment: and it is called a fee farm rent, becauſe 
a farm rent is reſerved upon a grant in fee. 2 Inft. 44- 


AX. Of diſtreſs by warrant of juſtices of the peace. 


Making diſtreſs 
and ſelling the 


By the 27 G. 2. c. 20. It is enacted as follows: In al! 
caſes where any juſtice of the peace is or ſhall be requi red or im- 
powered by any act of parliament, to iſſue a warrant of diſ- 


treſs, for the levying of any penalty inflifted, or any ſum of 


money directed to be paid by ſuch act; it ſhall be lawful for 
the juſtice granting ſuch warrant, therein to order and direct 


_ the goods and chattels fo to be diſtrained, to be fold and dia 
poſed of within a certain time to be limited in ſuch warrant, 
fo as ſuch time be not leſs than four days, nor more than eight 


days, unleſs the penalty or ſum of money for which ſuch diſtreſs 
all be mage, together with the refonable charges of taking 


and keeping ſuch diſtreſs, be ſooner paid. 


Levying any penalty] It may be obſerved in cafes of 
diſtreſs for the levying of penalties, that there ſeems to be 
No power to break open doors or gates, in caſe they are 


locked up or ſhut, unleſs ſuch penalty or part thereof be 


given to the king. Which matter may feem to . 
ſome conſideration. 

And the officer making ſuch diſtreſc, foall and may dedu? 
the reaſonable charges of taking, keeping, and ſelling ſuch diſ- 
treſs, out of the money ariſing by ſuch ſale ; and the overplus 

(if any) after ſuch charges, and alſo the ſaid penalty or ſum 
of money, ſhall be ſatisfied and paid, ſhall be returned on de- 
mand, to the owner of the goods ſo diſtrained: and the of- 


cer executing ſuch warrant, if required, ſhall ſhew the ſame 


to the perſon whoſe goods are di frond, and ſhall ſuffer a 
copy thereof to be taken. 


But this ſhall not extend to alter any proviſions relating to 


diſtreſſes to be made for the payment of tithes and church rates 


by the people called Duakers, contained in the acts of the 7 & & 


W. c. 34. and the 1 G. ft. 2. c. 6. 
Order and direct the goods to be ſold] And in this caſe 
no replevy lies: the ſheriff having no power to examine 


the proceedings of the Juſtices 
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Diſtreſs. 


no power given to the juſtices to aſcertain ſuch charges; 


therefore it ſeemeth, that the officer executing the war- 


rant ſhall be the ſole judge thereof in the firſt inſtance, 
and afterwards, if the owner of the goods diſtrained ſhall 


be diffatisfied, the reaſonableneſs thereof ſhall be deter- 


mined by a judge and jury upon an aCtion brought. 
But by ſpecial ſtatutes, this power of aſcertaining the 


charges of diſtreſs and ſale is ſometimes given to the juſ- 


tices, as is ſet forth in this book under the reſpective titles. 
Tithbes and church rates by the people called Duakers] The 
aboveſaid ſtatutes of the 7 & 8 W. c. 34. and 1 G. fl. 2. 
c. 6. relate not only to tithes and church rates (by which 
laſt ſeemeth only to be underſtood the churchwardens rate 


Officers may deduct the reaſonable charges) But here is Charges. 


619 


Quakers tithes 
and church 
rates. 


for the repair and other uſes of the church), but alſo to 


any cuſtomary or other rights, dues, or payments, belong- 
ing to any church or chapel, which of right by law and 
cuſtom ought to be paid, for the ſtipend or maintenance 
of any miniſter or curate officiating in any church or cha- 
pel. Therefore, for any thing that appears from the 


words of this ſtatute, unleſs it be in the caſe of zizhes or 


church rates, the juſtices may order the diſtreſs for thoſe 
other dues and payments to be detained for a certain time, 


and the officer may deduct the charges not only of di/train- 


ing, but alſo of keeping and ſelling the diſtreſs; whereas 


by thoſe former acts above mentioned, the officer was 


only allowed to deduct the neceſſary charges of diſtrain- 


ing. 


And whereas warrants of diſtreſs are ſometimes neffeftual, 
by reaſon of the goods of the offenders being out of the juriſdic- 
tion of the juſtice granting the ſame, it is enacted, that in all 


_ caſes where any penalty, forfeiture, fine, or other money is di- 


rected by warrant of any juffice to be levied by diftreſs and 
ale of the goods of any perſon ; if ſufficient diflreſs cannot be 
found within the limits of the juriſdiftion of ſuch juſtice ; on 


oath thereof made by one witneſs, before one juſtice of any other 
county or place ¶ which oath ſhall be by him certified by indorſe< 
ment on ſuch warrant ), ſuch penalty, forfeiture, fine, or ther 


money, or ſo much thereof as may not have been before levied or 


Paid, may by virtue of ſuch warrant and indorſement be levied 


by the perſon to whom ſuch awarrant was originally directed. 


by difire/s and fale of the goods of ſuch perſon in ſuch other 


county or place; to be applied in like manner as if ſufficient 


diſtreſs had been found within the juriſdiction of the juſtice uho 


originally granted ſuch warrant ; and if no ſuch dijtreſs can be 


| | found, 


Where diſtre(s 
cannot be found 
in the juriſdic- 
tion of the juſ- 
tices granting 
warrants, it may 
be levied in any 
other place. 
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Diſtrels. 
Fund, ſuch offender may be proceeded againſ! according 20 laꝛb. 
. 

Provided that no juſtice who fall indorſe any ſuch war rant 
as aforeſaid, ſhall be anſeuerablè for any irregularity auh 
may have been committed in or about the granting theresf. Id. 

'The eight precedents next following, drawn and com- 
municated to the author by a gentleman of great learning 
and judgment, acting in the commiſſion of the peace (4), 
are inſerted, not only as uſeful in this place, but as pat- 
terns for our imitation in other like caſes. 


A. „ to be exhibited in writing before 
two juſtices, in the caſe of goods clandeſtinely 
removed; on the 11 G. 2. c. 19. 


| "Weſtmorland. B* it remembered, that this day of 

A. I. of ———— complaineth 
that A. T. of hath fraudulently and clandeſlinely re- 
moved and conveyed away certain goods and chattels Off — 
not exceeding the value of gol. from ——— at - 70 
prevent. from dliſtraining the ſaid goods and chattels 
for arrears of rent due to the ſaid for the ſaid 
And that A. O. of —-——, yeoman, and B. O. of 
yeoman,  wvilfully and knowingly aided and aſi led the ſaid 
A. F. in /o fraudulently and clandeſlinely removing and 
conveying away the ſaid 8494s and chattels, and in concealing 
the ſame. | | A. I. 


Exhibited at —— the —— day of 
before us juſtices of rhe peace 
of — reſiding near not being 
Intereſted in — 


3. Warrant thereupon to ga the parties 
„ *-” Concerned. 

Weſtmorland. To the conſtable of — 

V HERE «th a complaint in avriting hath been this 

— da — exhibited before us 

Juſtices of the. pence rehding near ————- not being 


interęſted in by A. I. of — gentleman, ſetting 
forth that A. T. of — — jeman, hath fraudulently and 


clandeſtineiy removed and conveyed away certain goods and 
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Diltreſs, 
chattels of not exceeding the value of 50 l. from 
"> to prevent ——— from diftraining the faid goods 
and chattels, for arrears of rent due to the ſaid - for 
#he ſaid And that A. O. of - yeoman, and 
B. O. % —— yeoman, wilfully and knowingly aided and 
aſfijied the ſaid in fo fraudulently and clandęſtinely 
removing and conveying 14way the ſaid goods and chattels, pr,” 
in concealing the ſame : T heſe are therefore to command you 


forthwith to ſummon the ſaid A. T. A. dat and B. O. 7 


appear before us af ——— on the ——— day of - - 

at the hour of  -——— to anſwer the 1 matter of the Ja com- 

— Given under. our hands and ſeals at the 
9 


C. Conviction, upon 11 C. 2. c. 19. /. 3. of a tenant 
for fraud ulently removing his goods or chattels, 
or other perſon for knowingly aſſiſting him 
therein, or in concealing the fame goods or 


chattels, to prevent the landlord from diſtraining 


the lame for (ent. 


County of * it reviember ed, that en the day of 
in the 
our 1 lord George the third, by Fs grace of God king 
of Great Britain, Se. and i in the year of our Lord „at 
in the county of — „ A. I. of — in the ſaid 
county of . gent. (if the complaint is exhibited by the 
bailiff, ſervant, or agent of the landlord, ſay, bailiſſ, ſer- 
vant, or agent, as the caſe may be, of A. I.. of ——— 7 the 
county of . gent.) in his proper perſon cometh before us 
PB. e/quire and J. P. ęſquire, being tao of the juſtices of our 
ſaid lord the king, aſſigned to Reef the peace of our ſaid lord the 


king in and for the ſaid county of ————, and alſo to hear and 


determine divers felonies, treſpaſſes, end other miſdemeanors in 


the ſaid county committed, reſiding near the place whence the 
goods and chattels hereinafter mentioned were removed, (or, if 


the proccedings are before juſtices reſiding near the place 


where the goods and chattels were found, ſay, riding near 
the place where the goods and chattels bereinafter mentioned 
Were found,) we or either of us not being interejted in the 

here deſcribe the place whence ſuch goods and chattels 
were removed, as me//uage, dwelling houſe, cottage, cloſe, Nc. 


as the caſe may be,) and (if the complaint is exhibited by 
the bailiff, ſervaut, or agent of the landlord, ſay, in the be- 
half of the ſaid A. L.) exhubiteth before us a certain complaint | 


in 


year of the reign of 
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622 Diſtreſs. 

e n writing againſt A. O. of the pariſh of in the county 
of eoman, and thereby 5 us the ſaid juſtices to 
undepſtand and be informed, that the ſaid A. T. (or one A. T. 
naming the tenant) for the half of a year next before and 
ending at and oper the 25th day of December in the year of 

our Lord „ held and enjoyed a certain (here 
deſcribe the demiſed premiſes), with the appurtenances ſitu- 
ate, lying, and being inthe pariſh of in the county of 5 
| as tenant thereof to the faid A. L. under a demiſe thereof then- 
a, tefore made, at the yearly rent of ==—— payable to the ſaid 
A. L. half yearly, 20 wit, on the 24th day of June and the 
25th day . December, by even and equal portions ; and that 
on the ſaid 2 23th day of December in the ſaid year of our 
Lord , the ſum of of the rent aforeſaid, for 
the half of a year, ending on the ſaid 25th day of December 
in the ſaid year of our Lord , on that day in that year 
became and was and flill is due in arrear and unpaid from the 
faid A. T. to the ſaid A. L. and that the ſaid ſum of | 
of the rent aforeſaid fo being due in arrear and unpaid from 
the ſaid A. P. to the ſaid A. L. the foi A, T. afterwards, 
that is to ſay, on the day of in the year of our 
Lord » fraudulently and clandęſtinely conveyed away and 
carried off and from the ſaid demifed premiſes (or you may 
ſay, of and from a certain cloſe, part and parcel of the ſaid 
demiſed premiſes) one, Cc. (here defcribe the goods and 
chattels fraudulently removed and conveyed away) being 
tbe proper goods and chattels of the ſaid A. T. and the ſame, 
wot exceeding the value of gol. but being of leſs value, to avit, 
of the value © of lawful money of Great Britain, 7o 
prevent the ſaid AE from diſiraining the ſame for the ſaid 
arrears of rent ſo then due and unpaid as aforeſaid, (if the 
complaint i is againſt a third perſon for aſſiſting the tenant 
in ſuch fraudulent carrying off his goods, ſay, and that the 
aid, A. O. on the ſame day and year aforeſaid, did wilfully 
and Inewingly aid and afji ift the ſaid A. T. in ſuch fraudulent 
conveying away and carrying off and from the ſaid demiſed pre- 
miſes the ſaid goods and chattels and every part thereof, or, if 
the complaint againſt ſuch third perſon is for concealing 
the goods ſo fraudulently carried off the premiſes, ſay, and 
that the ſaid A. O. afterwards, and after the ſaid goods and 
chattels were fo fraudulently and clandęſtinely conveyed my 
and carried off and from the ſaid demiſed premiſes as aforeſaid, 
to awit, on the ſame day and year aforeſaid, at the pariſh of 
| in the county 0 „ did wilfully and knowingly 


aid and aſſiſt the ſaid A. T. in comcigling the ſaid goods and 
chattels and every part thereof, ] contrary the form of the flatute 


i 
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in ſuch caſe made and provided, whereby and by force of the 
faid flatute, the ſaid A. O. hath forfeited to the ſaid A. L. 11 
from whoſe eftate the ſaid goods and chattels auere ſo fraudulently a 
rarried off as aforeſaid, double the value of the ſaid goods fo by him — 
carried off (or concealed) as aforeſaid ; and thereupon the ſaid | if 
A. I. humbly prays, that the ſaid A. O. may be convicted of T8 
the ſaid offence Cds to the form of the flatute in ſuch caſe * Bil. 
made and provided; and that the ſaid A. O. may be ſummoned -.*. nm 
to anſaver the ſaid premiſes and to make his defence thereto be- uw. 
fore us the ſaid juſtices. Whereupon, the ſaid A. O. having = 1 
been duly ſummoned in this behalf to anſwer and make his de- 7 
fence to the ſaid complaint, and the ſaid offence therein charged 
upon him, before us the ſaid juſtices, afterwards, that is to ſay, 
on the day of in the ſaid year of our Lord 
41 — oforefaid : in the ſaid county of — , apprareth 
and is preſent before us the ſaid juſtices, in order to anſaver 
and make good his defence to the ſaid complaint, and the ſaid 
effence therein charged upon him as aforeſaid ; and he the ſaid 
A. O, having heard the ſame, is aſked by us the ſaid juſtices, 
if he can ſay any thing for himſelf why he the ſaid A. O. ſhould 
not be convicted of the premiſes above charged upon him in form 
aforeſaid; who pleadeth, that he is not guilty of the ſaid of. 
\ fence : Nevertheleſs, on the ſaid day of in the ſaid 1 
year of our Lord —, at aforeſaid in the ſaid county = 078 
of „one credible witneſs, to wit, A. W. of in | po 
the county o yeoman, cometh before us the ſaid; juſtices 
in his proper perſon, and before us the ſaid juſtices the ſaid HH 
A. W. being then and there, to wit, on the ſame day and year FÞ 
laſt aforeſaid, at aforeſaid in the ſaid county of - 
duly ſworn touching the premiſes, upon the holy goſpel of God, 
on his corporal oath to him then and there adminiſtered by us 
the ſaid juſtices (we the ſaid juſtices having then and there full 
| power and authority to adminiſter the ſaid cath to the ſaid 
A. W.), depoſeth, freareth, and upon his oath aforeſaid aſfirm- 
erh and ſaith, in the preſence and hearing of the ſaid A. O. 
that (here ſet forth the evidence, which muſt prove, the 
particulars of the demiſe; the amount of the rent in arrear; 
the fact of removing the goods, and the circumſtances of 
privacy or fraud attending it; and if the complaint is 
againſt a third perſon for aſſiſting, the fact of ſuch aſſiſt- 
ance and its particular manner; or, if the complaint 
againſt ſuch third perſon is for concealing the goods or 
chattels ſo fraudulently conveyed away by the tenant, the 
fact of concealing ſuch goods and chattels, and which of 
them in particular, and the place where they were found 
lo concealed ; and laſtly, the value of the goods fo re- 


moved 


— ” — 
—— — —— — —ęͤö ! — — — — — — 


Diſtreſs, 
moved and carried away or concealed.) pereupon, all 
and ſingular the matters and things in the ſaid complaint and 
evidence contained, being by the ſaid A. O. then heard and 
fully underſtood, the aid A. O. zs by us the ſaid Juſtices aſhed 
vhat he hath to ſay or offer in his defence againſt the ſaid 
complaint and offence, and in anſwer to the evidence given as 
above mentioned, and what he hath to ſay why: he ſhould not be 
convicted of the premiſes ſo charged upon * And foraſmuch 
ac upon hearing and fully underſtanding the ſaid complaint 
and the evidence given as above mentioned, and alſo upon 
hearing and fully underſtanding all and ſingular the matters 
end things by the ſaid A. O. alleged and proves in his defence 
touching the premiſes in the ſaid complaint ſpecified, it manifeſtly 1 
appears to us the ſaid juſtices that the ſaid A. O. is guilty of = 
the premiſes above charged upon him in the ſaid complaint, and 1 
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that the ſaid goods and chattels in the ſaid complaint mentioned, F 
at the time of the carrying off (or concealing \ the fame, as in / 
the ſaid complaint is mentioned, were of the value of 7 
of lawful money of Great Britain: Therefore it is 3 a 
by us the ſaid juſtices, that the ſaid A. O. be conviled, and FF” 
he is hereby convicted by us the ſaid Juſtices of the offence | t 
charged upon him in and by the ſaid complaint, according to the =" 
orm of the flatute in ſuch caſe made and provided,; and abe do ü pe 
adljudge and order the ſaid A. O. to pay to the ſaid A. I. (if MF ys 
the complaint is by the bailiff, ſervant, or agent of 13 

the landlord, ſay, 1 the uſe of the ſaid A. L.) the ſum of = 
teins double the value of the faid goods and chattels in C E 


the ſaid complaint mentioned), on the day of noab 
next enſuing, according to the form of the ſtatute in ſuch caſe Z 
made and provided. In witneſs whereof we the ſaid juſtices = W 


70 this record of conviction have put our hands and ſeals at 


| aforeſaid i in the ſaid county of „the. da , — 

of - in the- year of the reign of our ſaid ſovereign nus 
lord the now king, and in the gear of our Lord — — a2 n 
3 FE: #14, 

D. Warrant of diſtreſs, in caſe the offenders hav- wa, 


ing notice, refuſe or negle& to pay, purſuant | 
to the Fecht order. 11 G. 2. c. 19. 1 


Weſtmorland. To the conſtable of — 
5 I ke. A T. of 


yeoman, A. O. of —— 
yeoman, and B. O. of yeoman, were by an 
day of under the hands and ſeals 
Juflices of the peace of ———=— reſiding 


near 


order dated the 
of Us = and - 


Diſtreſs, 


near — not being intereſled in ordered to pay 


the ſum of — to 


or before the - 


or his bailiff, ſervant, or agent, on 


day of being double the ds of 


certain goods and chattels of the ſuid -— which the ſaid A. T. 


was before us duly convicted of having fraudulently and clan- 
deſtinely removed and conveyed away from — to prevent 
the ſaid from diftraining the ſaid goods and chattels for 
arrears of rent due to the ſaid for the ſaid — — and 
wvhich the ſaid &. O. and B O. were alſo duly convifted before 
as, of having wilfully and knowingly aided and aff ted the ſaid 
A. P. in ſ fraldule, ty ani cla ndeſ/inely removing and con- 
veying away, and in concealing the ſame: And whereas the ſaid 


A. T. A. O. and B. O. having e of aur {aid order, have 


D refuſed or neglected to pay, and have not paid, the ſuid ſum of 


nur can find, any goods and chattels of 


— purſuant thereunto, and the ſame hath been fully proved 
before us: Theſe are therefore to command you to levy the ſaid 
ſum of by diftreſs and ſale of the goods and chattels of 
the ſaid G. P. A. O. and B. O. and we do hereby order and 
direct the goods and chattels fo to be diſtrained, to be fold and 
difp:fed of, within — days, unleſs the ſe 5 Jum of — 
for which ſuch diſtreſs ſhall * made, together abi h the renſon- 
able charges of taking and keeping ſuch 22 eſs, ſhall be ſponer 
paid: And you are alſo hereby commanded to certify to us what 
you ſhall do by virtue of this our warrant, Given under our 


hands and ſeals at the —— — day e of — 


E. The conſtable's return thereupon of the want 


of diſtreſs, 


Weſtmorland. 7 A. C. conflable of 4 2 cert! 75 
| and juflices of the peace of 
— that I have made diligent ſearch fer, but do not know of, 
- and 
and or of any ag them, by diſtreſs and ſale whereef I 
may levy the ſum of - purſuant to | their varrant for 
that purpoſe, dated the —— day £0 . Given under 
my hand this —— day * 1 


F. commitment * to the houſe of cor- 
rection. 


| To the conſtable of; | and alſo to 
Weſtmorland. } the keeper of the houſe of correction 


Ut ——— 
HEREAS —< and — and zwere 
by an order dated the — day of = under 
the hands and ſeals of us e of thy peace of —-—— 
Vol. I. . Raing 
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1 pay the ſuin of ——=— 10 — 


| ingly aided and aſſiſted the ſaid 


Diſtreſs, 
— not being interefled in ordered 
or to his bailiff, ſervant, 
or agent, on or before the — day of — —— being double 


the value of certain goods and Sel of the ſaid 
avhich the ſaid was before u] duly convicted of having 


reſiding near 


e and lands eftinely removed and conveyed awvay from 


to prevent the ſaid « from diſtraining the ſaid 


woods and chattels, for arrears 0 1 rent due to the ſaid 
For 1 the faid — : And which the ſaid — a - 


were alſo duly conuified before us of having wilfully and "IEA 
— in fo fraudulently and 
elandeſiinely removing and conveying away, and in concealing 
the ſame : And whereas the ſaid and and 
having notice of our ſaid order, have refuſed or neglected to pay, 
and have not paid the ſaid ſum of purſuant thereunto, and 
the ſame hath been duly proved before us : And whereas it ap- 

hears to us, by the return of conſtable of - dated 
the day of that he hath made diligent ſeater for, | 


| but doth not know of,, 1 nor can find, any goods and chattels of the 


aid and and 


or any of them, by diſtreſs and 
fale whore the faid ſum of — 


— may be levied, purſuant to 


our warrant duly made and el for the levying the ſaid ſum of 


by difireſs and ſale of the goods and chattels of the ſaid 
and —— and —> : 7 heſe are therefore to command you 
the ſaid conſtable of to apprehend the ſaid and. - 
and and convey them to the ſaid houſe of correction at 
—— aforeſaid, and deliver them there to the ſaid keeper of the 
ſaid houſe of correction: And theſe are alſo to command you the 
aid keeper of the ſaid houſe of correction to receive them the ſaid 
— and — and — into the ſaid houſe of cor- 
reflion, and there keep them to hard labour, without bail or 
mainprize, for the ſpace of fix manths, unleſs the ſaid ſum gf 
—— — ordered to be paid as afcreſaid, 2 be 2 2 
tified, Given under our hands and ſeals ar the — 
Gay 7. | 


G. Form of a complaint and oath to be made be- 


fore a juſtice, in caſe of a dwelling houſe, where 

goods and chattels are fraudulently and clan- 

deſtinely removed and conveyed away and ſe- 

| cured, ſo as to prevent them from being taken 
and ſeized as a diſtreſs for arrears of rent. 


Weſtmorland. BE. it remembered, that this —— day 

A. IS — geoman, com. 

Plainetb, and maketh cath : that cerlain goods and chattels 9 
9 5 N. 


Diſtreſs; 


yeoman, have been fraudulently and clan- 


by the ſaid 


A.O. of 
de eftinely 578057 and carried away from 


A. O. his ſervant or ſervants, agent or agents, or other per- 


ſon or perſons, aiding or alſiſting therein, to prevent rom 
diſtraining the ſaid goods and chattels for arrears of rent due 
to the ſaid for the ſaid And that the ſaid 
goods and chattels are put, placed, or .. in 25 houſe, barn, 
able, outhouſe, yard, cloſe, or other place of — at 
locked up, faſtened, cr otherwiſe ſecured, fo as to prevent the ſaid 
goods and chattels from being taken and ſeized as a diſtreſs for 
arrears of rent; And that the ſaid A. I. hath a reaſonable : 


ground to ſuſpect, and doth ſuſpect, that the ſaid goods and chat- 
els are in the dwelling houſe of the ſaid nn at 


A, * 


Taken and {worn at — the 
day of = before 


H. Warrant upon the preceding complaint and 
oath. 


ED (To the conſtable, headhorvigh, borſhol.- 
Weſtmorland. 4 der, or other peace officer of and 
to each and every of them, 


WHEREAS A. I. 7 


yeoman, hath this 
exhibited his complaint and made oath 
before 7 of the peace of that certain goods 
and chattels of A. DO. of ——— yeoman, have been fraudulently fa 
and clandeſtinely conveyed and carried away from by the 
ſaid A. O. his ſervant or ſervants, agent or agents, or other 
Her ſon or perſons aiding or alſiſting therein, to preuvent 
from diflraining the ſaid goods and chattels for arrears of rent 
due to the ſaid for the ſaid : And that the ſaid 
goods and chattels are put, placed, or kept in the houſe, barn, 
ſtable, outhouſes yard, cloſe, or other place of 
locked up, faſtened, or otheraviſe ſecured, ſo as to prevent the 
ſaid goods and chattels from being taken and ſeized as a diſtreſs 
| for arrears of rent; and that the ſaid A. I. hath a reaſonable 
| ground to ſuſpef, and doth ſuſpect, that the aid goods and 
_ chattels are in the davelling houſe of at : T heſe 
are therefore to command you, and each and every of you, to 
aid and aſſiſt his fleward, bailiſt, receiver, or other perſon 
or perfons emponvered to take and ſeize as a aiftreſs for rent the 
ſaid goods and chattels, in the day time to break open, and enter 
into the ſaid 8 * barn, ſtable, outhouſe, yard, cloſe, 

O12 or 


at —— 


628 


Ihe year Four Lord 


Diſtreſs. 


er other plack of the ſaid — at — and to take and 
ſeize the ſaid goods and chattels for the ſaid arrears of rent, 


according to law. Given under my hand and ſeal at — 


the —— day of 


I. If the landlord does not diſtrain himſelf, he may 
authorize any other perſon, in the following 
manner, or to the like effect : 

7 Do hereby authorize A. B. of in the county of 

yeoman, to diſtrain the goods and chattels of A. T. 

of ——— in the ſaid county, hufbandman, in the houſes, 

outhouſes; and premiſes [or as the caſe may be] which he 
farms of me, ſituate af ———>—— r arrear of rent due 


to me for the ſaid premiſes, at ——— 14ſt paſt : And for your 


fo doing this ſhall be a ſufficient warrant. Witneſs my hand 
the ——— day / 
Then either the landlord himſelf, or the perſon em- 
owered by him as aforeſaid, muſt go upon the premiſes 
and ſeize the diſtreſs, or ſome part in the name of the 
whole, and make aminventory thereof as follows: 
An inventory of the ſeveral goods and chattels, diſtrained 


by us whoſe names are under written, the day of 


— i the year in the houſes, outhouſes, and lands, 
of A. T. in ——— by the authority and on the behalf f 
A. L. of ——— for —— pounds arrear of rent due to 


Him the ſaid A. L. 


In the dwelling houſe : 
Yr oe 
Six chairs, &C. 
In the cow houſe : 
in CON. 
T avs calves, &c. 


5 | K. Notice. 
A. T. 


| & þ AKE motice, that by the authority and on the behalf of 


* 


your landlord A. L. I have this — day of —— ti 
J - diſtrained the ſeveral geods and chat- 
tels ſpecified in the ſchedule hereunto annexed, in your houſes, 


outhouſes, and grounds, at for pounds arrear of rent 


due to him the faid A. L.: And if you ſhall not pay the ſaid 


rent ſo due and in arrear as aforeſaid, or replevy the ſaid goods 


and chattels, 1 ſhall, after the expiration of five days * 
e „ | ate 


* 


1 


V. 


| Diftreſs, 629 
date berg. cauſe the ſaid goeds and chattels to be appraiſed | 
and fold, according to the ſtatute in that caſe made and provided. 
Given under wy hand the day and year fir above written. 

A. D. 
Witneſs that a copy 2 W 

this day delivered to the ſaid 

A. P. (Or %%t at the chief = 5 bi 

manſion houſe of the ſaid A. T.) 9 

A. W. (a) | 

A copy of which inventory and notice muſt be left with 
the tenant. 

If the rent is not paid, nor the goods replevied netare © 1 
the time mentioned in the notice, the perſon diſtraining 1 
muſt go to the place where the diſtreſs is ſecured, with a bp 
conſtable and two ſufficient appraiſers, who are to take 
the following oath, to be adminiſtered by the conſtable; —=< 110 


I. Appraiſers oath. 
vo ant each of you ſhall well and wah appraiſe the 


goods and chattels mentioned in this inventory, according 


10 the beft af your . So help you God. e | | 


M. Form of the appraiſement. 


PH appraiſement may be in, the form of the inven- 
| tory, ſpecifying the particulars, and their reſpective 
valuations: And then add at the end, | 4 


Appraiſed by us, this Fi 4 


in the year- 


an {worn Appraiſers. 


After which the goods FRY 1 ſold for the beſt price | | 
that can be had, and after deducting the rent, and reaſon- CY on 
able charges attending the diſtreſs, the overplus (if any) s 
is to be returned to the tenant. 
3 But if the_tenant requeſt the landlord to give further 5 — 
time for ſelling the goods diſtrained, and the landlord „ 
| conſent; it is beſt for the tenant to ſign a memorandum | 22 ol 
thereof to the following effect : 


| 2 A. T. do hereby requeſt that A. L. my landlord, who on 
the day of laſt, diſtrained my er. a chat- 
Pele in my houſes, Sai able and grounds at — in the 


— 


3 If the landlord diſtrain himſelf, the forms may he e eally 
altered accordingly. 
8 Es county 
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end being at 
you e rack rent by the ſaid E. A. and that there is 


Diſtreſs. 


county of — will forbear the fale thereef, until the. — 


day of —— next, in order to enable me to diſcharge my ſaid 
rent; and I do conſent that the ſaid goods and chattels % iſe 
trained, may remain at my proper coft, and in his poſſeſſion, 

upon the premiſes where they now are until that time. In 


witneſs n 1 have hereunto ſet my band the day 
A. T. 
W zeneſs, A. W. 


N. Necice to be axed on the premiſes being 


deſe rted. 


Abraham Sutcliffe, ; 
ooh AKE notice, that upon the complaint of E. 3 ag 
in the county of made unto us A. P. and 

B. F. FIPS tav9 of his ma jeſty s juſtices of the peace for the 
faid county, that you the ſaid A. S. have deſerted the meſſuage 
and tenement called conſe, ing of — fituate, lying, 


- aforeſaid in the county aforeſaid, unto 


in arrear and due from you the ſaid A. S. unto the ſaid 


E. A. one whole year's rent for the ſaid demiſed premiſes, and 


that you have left the ſaid premiſes uncultivated and unoccupied, 


fo that no ſufficient diftreſs can be had, to countervail the ſaid 


arrears of rent; we the ſaid Juſtices, {having no intereſt, nor 
either of us having any intereſt in the ſaid demiſed premiſes,) 
on the ſaid complaint as aforeſaid, and at the requeſt of the 
faid E. A. have this day come upon and viewed the ſaid de- 

miſed Srem iſes, and do find the ſaid complaint to be true; and 
on the day of this preſent month of we will return 


10 take a ſecond view thereof, and if upon ſuch ſecond view, 
Dou, or ſome perſon on your behalf, ſhall not appear and pay 


the ſaid rent in arrear, or there ſhall not be ſufficient diſtreſs 
on the ſaid premiſes, then awe the ſaid juſtices will put the 

ſaid E. A. into the poſſeſſion of the Jaid demiſed premiſes, ac- 
cording to the form of the ſtatute in ſuch caſe made and pro- 


vided. In witneſs whereof wwe have hereunto ſet our hands 


and ſeals, and have cauſed this notice to be affixed on the out 


door of the manſion houſe, the ſame being the moſt notorious 
part of the ſaid premiſes, this —— day of in the —— 


gear of the reign of our ſovereign lord George, the third, of 


Great Britain, Fr rance, and Ireland king. 


F a Record 


Diſtreſs, 


Record of putting the landlord in poſſeſſion. 


Weſtmorland. RE it remembered, that on the 
in the year of the reign of our 

ſovereign lord George the third of Great Britain, France, 
and Ireland, king, defender of the faith, and fo forth, af 
== #0 the ſaid county, A. L. of — in the ſaid 
county, — 
tuo of the juſtices of our faid lord the king, aſſigned to keep 
the peace within the ſaid county, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, that he the ſaid A. L. did demiſe at rack 
rent unto A. P. of — huſbandman, a meſſuage and te- 
nement rates. 
being at — aforeſaid in the county aforeſaid, and that 


on the ſaid day of —— in the year aforeſaid, there was 
in arrear and duc unto thi /aid A. L. from him the aid AT. 


the tenant of the ſaid demiſed premiſes, one whole year's rent 


thereof, and that he the ſaid A. T. hath deſerted the ſaid de- 
miſed premiſes, and left the ſame uncultibated and unoccupied, 


fo as no ſufficient diſtreſs could be had to countervail the ſaid 


arrears of rent; Wuhereupon the ſaid A. L. then and there, to 


wit, on the ſaid day of - , in the year aforeſaid, at 
— aforeſaid in the county a foreſaid, requeſted of us the 


aid juſtices, that a due remedy ſhould be provided, according 


to the form of the flatute in that caſe made and provided; 
which complaint and requeſt by us the aforeſaid juſtices being 


heard ; We, ( having no intereſt, nor either of us having any 


intereſt in the ſaid demiſed premiſes, on the ſuid — day of 


in the year aforeſaid, at — aforeſaid in the county 
aforeſaid, did perſonally go upon and view the ſaid demiſed 
premiſes, and then and there upon our own proper view did 
find the ſaid complaint to be true, and did then and there affix 
on the moſt notorious part of the ſaid demiſed premiſes, to wit, 
upon the outer door of the manſion houſe, a notice in writing 

under our hands and ſeals, that ave the ſaid juſtices, on the 


— day of — next, would return to take a ſecond view 


theredf; upon hes aid 


day ＋ W in the year afore- 


faid, we did return and abe a ſecond view of the ſaid premiſes, 


and there upon our own proper view did find, that he the ſaid 


A. T. did not appear, nor any perſon on his behalf, to pay 


the ſaid rent in arrear, and that there was no ſufficient diſtreſs 
upon the ſaid premiſes, nor upon any part thereof, ts countervail 
the ſaid arrear of rent: Therefore aue the ſaid Mee at 
= aforeſaid in the county aforeſaid, « on the —— day 


814 of 


day of 


complained unto us, J. P. and K. P. eſquires, 


— conſiſting of —— — fituate, lying, and 


631 


632 


Dogs miſ- 
ehieyous. 


the year of our Lord 


Diſtreſs. 
7 — end did put the ſaid A. L. into poſſeſſion of the 


ſaid demiſed premiſes, according to the form of the flatute 
aforeſaid. In witneſs whereof wwe the ſaid juſtices unto this 


record do ſet our hands and 3 the day of — in 


| TILA See Proceſs, 
Divine Service. See Pubirck Worthip, 


Dogs. 


50 far as Dogs fa under the conſideration of the 
Game laws, ſce title Game, 


J Of Dees in general. 
II. Daty on Dogs. 


F of Dogs in general. 
A 225 going in the ſtreet unmuzzled, from the 


ferocny of his nature being dangerous and cauſe 
of terror to his majeſt y's ſubjects, ſeemeth to be a common 
nuiſance, and conſequently the owner may be indicted (A) 


for ſuffering him to go at large. 


And in the caſe of Smith v. Pelah, H. 20 G. 2. It was 
ruled, that if a dog has once bit a man, and the owner 


having notice thereof, k-eps the dog, and lets him go 


about or lie at his door, au action will lie againſt him at 
the ſuit of the perſon bit, though it happened by his 
treading on the dog's toes; for it was occaſioned by his 
not killing the dog on the firſt notice, and the ſafety of 
the king's ſubjects ought not alterwards to be endangered. 
Str. 1264. 
But in order to maintain an on for biting by the de- 


fendant's dog, it muſt be proved alſo that e Lu his dog 


to be uſed to bite; but one inſtance 1s ſuthcient in that 


caſe. 12 Med. 555. 


If a man has a dog . kills ſheep, this is not a publick 
nuiſance, but the owner of the dog (knowing thereof] is 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an action 

upon the caſe for ſuch killing, the plaintiff ſhall be required 
Ws. e A 18 


Dogs. 


to prove in evidence, that the dog had uſed to kill ſheep. 
Dyer 25. Het. 171. 

And if a man keeps a dog accuſtomed to bite ſheep, and 
he knows it, and notwithſtanding he keeps the dog ſtill, 
and afterwards the dog bites an hor/e ; this ſhall be * 
able, altho? he had been known before to bite ſheep only: 
becauſe the owner, after notice of the firſt miſchief, ought 
to have deſtroyed or hindered him from 0 any more 
hurt. Ld. 1 ITO, 


M. 1) G. 3. Onan action of trover and converſion 


for a pointing dog, the plaintiff proved the dog to be his 
property, and that it was found at the defendant's houſe 


twelve months after it was loſt. The defendant ſaid, the 
dog ſtrayed there caſually, and demanded 20s. for 20 weeks 
keeping, before he would deliver up the dog. A verdict 
was given for the plaintiff, ſubject to the opinion of the 


court, whether this refuſal amounted to a converſion of the 


dog. But the counſel for the defendant declined arguing 


the queſtion, and the plaintiff had Judgment. Black. 


Rep. 1117. 

Stealing dogs is not felony; for however they may 
be valued by the owner, yet they ſhall never be fo highly 
regarded by the law, that for the lake of them a man — 
die. 1 Hab. 93. 

But be the 10 G. 3. c. 18. If any perſon ſhall ſteal any 
dog or dogs, of any kind or ſort whatſoever, from the 


owner thereof, or from any perſon intruſted by the owner 


therewith ; or ſhall ſell, buy or receive, harbour, detain 
or keep any ſuch dog or dogs, knowing the ſame to have 
been ſtolen; every ſuch perſon ſhall, on conviction upon 


Dogs ſtraying. 


Stealing dogs. 


the oath of one witneſs, or his or her own confeſhon, be- 


fore two juſtices, forfeit for the firſt offence any ſum not 
_ exceeding Zol. nor leſs than 20l. as to ſuch juſtices ſhall 
ſeem meet, together with the charges previous to and at- 
tending ſuch conviction, to be aſcertained by ſach juſtice 


before whom the offender ſhall be convicted; and if not 
forthwith paid, the ſaid juſtices ſhall commit the offender | 


to the common gaol or houſe of correction, for any time 


not exceeding 12 calendar months, nor leſs than fix, or 


until the penalty and charges ſhall be paid; and if any 


perſon, having been convicted as aforeſaid, ſhall after- 
_ wards be guilty of the like offence, and ſhall be thereof 
convicted in like manner as aforeſaid, every ſuch perſon 
{hall forfeit not exceeding gol. nor leſs than 30l. as to 
ſuch juſtices ſhall ſeem meet, together with the charges 


previous to and attending ſuch conviction, to be ee | 
RD | 


Form of con- 
viction. 


Appeal, 


the year of our Lord ———— A. B. is convifted before us 


Dogs. 


by ſuch juſtices before whom the offender ſhall be con- 


victed ; Kc ſaid penalties, or any of them, when reco- 


vered, ſhall be paid half to the informer, and half to the 


poor; and upon non-payment thereof, ſuch juſtices ſhall 


commit the offender to the common caol or houſe of cor - 


rection, for any time not exceeding 18 months, nor leſs 
than 12, or until the penalty and charges ſhall be paid; 
and ſuch juſtices ſhall alſo order the offender to be publickly 


_ whipped, within three days after ſuch commitment, in the 


town wherein ſuch gaol or houſe of correCtion, ſhall be, 


between the hours of twelve and one of the clock. 


WA 7 


And one juſtice, « on information to him made, may 


grant a warrant to ſearch for any dog ſtolen as aforeſaid ; 
and in caſe any ſuch dog or the ſkin thereof ſhall upon 
fuch ſearch be found, the ſaid juſtice ſhall take and reſtore 


 fuch dog or ſkin to the owner thereof; and the perſon in 
- whoſe cuſtody or poſſeſſion ſuch dog or ſkin ſhall be ſo 
found (in caſe it ſhall appear that ſuch perſon was privy to 


fuch dog having been ſtolen, or that ſuch ſkin was the ſkin 
of any ſuch dog ſtolen as aforeſaid)ſhall reſpectively be ſub- 
ject and liable to the like penalties and puniſhments, as 
perſons convicted of ſtealing any dog or dogs are herein 


before made ſubject and liable to. 70 2. 


And for the more eaſy conviction of offenders, the 
juſtices may cauſe the conviction to be drawn up in the 
following form, or to the lame effect, as the caſe may 


happen: 


N in 


Be it remembered, That W eee day of 


of his majefly's juſtices of the peace for the . of 
(ſpecifying the offence, and the time and place when and 


where the ſame was committed, as the caſe ſhall be). 
Given under our hands and ſeals the day and year aforeſaid. | 


. 3+ 


Provided, that if any 8 mall think himſelf or her- 
ſelf a8 grieved by any thing done in purſuance of this act, 


ſuch perſon may appeal to the next general quarter ſeſſions, 
within four days after the cauſe of complaint ſhall ariſe; 


ſuch appellant giving 14 days notice at leaſt in writing of 
his intention to appeal, and of the matter thereof, to the 
perſon whoſe acts are complained againſt; and within 
two days after ſuch notice entring into a recognizance, 


before a juſtice, with two ſureties, conditioned to try ſuch 


appeal, and abide the order of, aud t to pay ſuch coſts as 
3 
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Dogs. 


ſhall be awarded by the juſtices at ſuch quarter ſeſſion: 


And the ſaid juſtices at ſuch ſeſſion, on proof of ſuch notice 
and recognizance, {hall hear and determine the appeal in 
a ſummary way, and award ſuch coſts to the parties ap- 


pealing or appealed againſt, as they ſhall think proper : 
And their determination ſhall be final; and no order or 


other proceedings touching the conviction of any offender 


againſt this act ſhall be quaſhed for want of form, or be 
removed by certicrari or other writ into any of his majeſ- 


ty's courts of record at Weſtminfler. 1. 4. 


Here ſeem to be ſome difficulties upon this act: as, 
(1) With regard to the Hence: any perſon ſball fleal 
any dog or dogs. Tt 18 not a mere cavil, in a caſe where a 
man's property or liberty is fo conſiderably affected, to 
ſurmiſe, that it may be doubtful whether upon this act it 


is penal to ſteal a bitch. In the caſe of horſe ſtealing, the act 


runs, any horſe, mare, or gelding : And it is not uſual, where 
a man has ſtolen a mare, to indict him for ſtealing a horſe. 
And fo tender is the law in theſe matters, that when by 
the 1 Ed. 6. c. 12. it was enacted, that no perſon or per- 


ſons convicted of ee horſes, mares, or geldings, 


ſhould be admitted to the benefit of clergy; this was not 


thought ſufficient to exclude from the ſaid benefit any 
perſon who ſhould ſteal only one horſe, mare, or gelding; 


but an explanatory act (2 & 3 Ed. 6. c. 33.) was thought 
neceſſary for that purpoſe. And the reaſon is plain: What 


a man has a right to (as his life, liberty, or eſtate) by a 


clear and undoubted law, {hall not be taken from him b 


a law leſs clear and certain. And in this very act before us, 
a diſtinction of ſexes is made throughout with reſpect to 


the offenders, (him or her, himſelf or herſelf, ) which diſtinc- 
tion being not obſerved with reſpect to the offence, it may 
poſſibly be argued, that in a caſe ſo penal, the ſtatute 


ſhall not be extended further than the words will ſtrictly 


bear. 

(2) With reſpect to the penalties: As the clauſe ſtands, 
the may be a doubt concerning the application of the 
forfeitures for the firſt offence ; for tho? it is ſaid, that the 
ſaid forfeitures or any of them ſhall be paid half to the in- 


former and half to the poor, yet in the very next words 
following, it is ſaid, that on nonpayment thereof the 


Juſtices ſhall commit the offender for any time not exceed- 
mg 18 months nor leſs than 12, which words are only 


applicable to the penalty for a ſecond or other ſubſequent 


offence. —In like manner, it ſeems doubtful, whether 
the vhipping ſhall be underſtood for the firſt, or only for a 


— offence. Alſo the ſpecial me of whipping 1 is 


not 


1 
it 
1 
i 
1 
1 
{ 
: 


| 
| 
\ 
1 
1 
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not clearly alcertained, being only between the hours of 


twelve and one of the choc, which may be either in the 
morning foon after midnight, or in the afternoon. 
There is alſo a ſmall miſtake, where it is ſaid, that the 

charges of conviction ſhall be aſcertained by the juſtice 
before whom the offender ſhall be convicted eres the 
conviction muſt be by 2200 juſtices, 

(3) The clauſe concerning the appeal ſeemeth incon- 
ſiſtent, or otherwiſe unintelligible. The appeal muſt be 
to the next general quarter ſeſſions, withm four days after the 
cauſe of complaint ſhall ariſe, and of this fourteen days no- 


zice ſhall be given to the perſons whaſe as are complained 


againſt. — Whatever theſe words may ſignify, the 
impriſonment is {till going on ; for if the forfeiture is not 
forthwith paid, the offender (hall be committed: And at 


all events, the OT will be over before the appeal can 


eommencè. 15 


II. Duty on Dogs. 


Former duty By 36 C. 3. C. 124. 4 duty Was impoſed upon dogs, 
. which by 38 G. 3. c. 41. is repealed, and the following 


duty granted in lieu thereof | 


Mow duty. For every greyhound, hound, pointer, ſetting dog, 
Ws ſpaniel, lurcher, or tarrier, and for every dog of what- 


ever deſcription or denomination, where Z2v9 or more are 
kept, {hall be paid 6s. for each. 

And for every dog not of the above deſcription, kept by 
or for the uſe of any perſon inhabiting a dwelling houſe 


aſſeſſed to the duties on houfes and windows, or on in- 


habited houſes, where one ſuch dog and no more ſhall be 


kept, 48. 
By whom to Che faid duties to be paid by the perſon keeping ſuch 
be paid. dog, or for whoſe uſe the fame is kept. 38 G. 3. c. 41. 
| J 
Dogs at fin Provided, that no dog or whelp ſhall be charged with 


months old liable the ſaid duty, which at the time of returning the liſts of 


do che duty. dogs hereinafter required, ſhall not be fix calendar months 


old; and if any diſpute ſhail ariſe touching the age of 
ſuch dog or whelp, the commiſſioners on appeal ſhall 


finally hear and determine the ſame; and upon every ap- 


eal for any matter or thing under this act, if the diſpute 
ſhall be reſpecting the age of ſuch dog or whelp, the fact 
of the age thereof ſhall lic on the owner claiming ſuch 
exemption, on his oath or affirmation, or on the oath of 
one witneſs. 30 G. 3. c. 124. J 2. 


And 
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And the duties hereby impoſed ſhall be aſſeſſed and 
collected by ſuch perſons, and in like form and manner, 
and with ſuch allowances, and under ſuch penalties, for- 
feitures, and difabilities, and according to ſuch rules, me- 
thod, and directions as are proſcribed for railing the duties 


on horſes; and all powers, authorities, rules, dire tions, 


penalties, forfeitures, juriſdickioas, clauſes, matters, and 


things contained in any act of parliament relative to the 


duties on horſes, {hall be in full force in raiſing FE duties 
hereby impoſed. / 3. 

And the firſt aſſeſſment ſhall be made for three quarters 
of a year from the 5th day of 7% 1796, and the firſt lift 
{hall contain the greateſt number of dogs kept in the year 
preceding, and ending on 5th Fly 1 
wards the ſaid aſſeſſments {hall be made for one year from 
5th April yearly, and ſuch liſt ſnall contain the greateſt 
number of dogs kept in the ou preceding, and ending on 
5th April yearly. /. 4. 


And the commiſſioners for the duties on horſes ſhall be 


_ commiſſioners for executing this act, who ſhall hold their 
firſt meeting before zoth July 1796, and afterwards at the 


ſame times and places as for the putting in execution the 
duties on horſes; and ſhall proceed in the ſame manner 
as is preſcribed for levying the ſaid duties on horſes, / 5. 
And the ſurveyors, inſpectors, aſſeſſors, and collectors 
reſpectively appointed for raiſing the duties on horſes ſhall 
put this act in execution, and ſhall cauſe notices ior pre- 
Paring liſts and declarations to be delivered to every per- 


ſon liable to the duties hereby impoſed, at ſuch times, and 
in ſuch manner, and under the like penalties, and ſubject 


to ſuch ſurcharges as for the duties on horſes, dre wy any 
ſuch perſon keeping any ſuch dog {hall be liable to the 
duties on horſes or not. I. 

And ſuch aſſeſſors may deliver joint or diſtin& notices 
to perſons liable to any of the duties on horſes, ſervants, or 
carriages, or for wearing hair powder according to cir- 


cumſtances, or as the commiſſioners ſhall direct. / 6. 


And if any aſſeſſor, who ſhall be required by the com- 
miſſioners to prepare, ſign, or deliver any ſuch notice, 


miſſioners at any meeting within the precinct, he ſhall 
forfeit not exceeding 5 l. nor leſs than 40s. to be Jevied 
as any other penalty inflicted by ſuch commiſſioners for 
neglect of duty by any law now in force. 1d. 

Provided, that if any perſon ſhall be deſirous to com- 


pound for any number of hounds, and {hall give notice 


15 | thereof 


796. And after- 
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Duties to be aſ- 
ſeſſed and col- 
ieted as the 
duty on horſes. 


\ 


Making affeff- 
ments and liſts. 


Commiſſioners - 
for the horſe du - 

ties to put this 
act in execution. 


Surveyors, in- 
ſpectors, aſſeſ- 
ſors, aud col. 
lectors. 


Notices may be 
Joint or ſeparate. 


Penalty for ne- 


glect af duty, 
ſhall neglect or refuſe ſo to do, on complaint to the com- 


Perſons may 


compound for 
hounds. 


Dogs. 

thereof to the collector where he ſhall be liable to be 
aſſeſſed, of his intention ſo to do, and ſhall pay 241. 
[38 G. 3. c. 41. n E.] within thirty days after 5th. 
April yearly, he hall not be liable to be aſſeſſed for any 
hound by him kept. And if ſuch perſon ſhall be liable 
to be aſſeſſed in two or more pariſhes or places, he ſhall 
give like notice to the proper officers in every ſuch pariſh 
or place, and ſhall declare in which ſuch compoſition is 
intended to be made; and every, ſuch collector to whom 
ſuch compoſition ſhall be paid, ſhall give a receipt for the 
. 

IN. B. By 38G: 3. c. 41. ſeveral proviſions are made 
reſpecting notices to be given by perſons keeping dogs 
liable to duty, to the commiſſioners of taxes, or perſons 
| appointed by them; which being the ſame as for the du- 
ties on horſes, Sc. it is thought unneceſſary to repeat the 
Te here, being ſet forth at 25 under title Horſes.) 


Indig ment for kee ping a maſtiff unmuzzled. 


(A) Weſtmorland. TH E jurors fer our lord the king upon 
their oath preſent, that A. O. late of the 
pars iſh of — — in the ſaid county, on the day 


. the year of the reign of our ſovereign lord 
| Doors the Third, king of Great Britain, France, and Ire- 


land, defender of the faith, and ſo forth, and on divers other 


days and times, between that day and the day. the taking of 


this inquiſition, at the pariſh aforeſaid in the county aforeſaid, 
near unto the king's common highway, there unlawfully did 


keep, and flill doth keep, a certain large dog, of a fierce and 


Furious nature; and the ſaid dag, on the ſaid dn y of 
in the year aforeſaid, and on the ſaid other days and times, at 
the pariſh aforeſaid in the county aforeſaid, near unto the 
ſaid highavay, there unlawfully did permit and ſuffer, and ſtill 
doth permit and ſujfer to go unmuzzled, and at large, by rea- 
ſon whereof the liege ſubjects of our ſaid lord the king, on the 
- is day of —— in the year aforeſaid, and en the ſaid 
other days and times, at the pariſh afereſaid in the county 


aforeſaid, could not, nor can they now go, return, paſs, and 


labour in and through the [aid highway there, <vithout great 


danger and hazard of being bit, maimed, and torn by the ſaid 
tos, and lofing their lives; to the great damage, terror, and 
common - nuiſance of all the liege ſubjects of our faid lord the 
Ling, in, by, and through the ſaid highway there going, return- 
ing, poſſi ing, re- Tall ing, and labouring, lo the evil example of 
all 
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all others in the life caſe offending, and againſt the peace of the | | 
ſaid lord the king, his crown and dignity. il 
Door breaking open. See Arreſt, i 


_— ; Dower. - See Forkeiture. 
1 | Drunkenneſs. See Alebauſes. 
Duelling. See Yomiride. 


Egyptians. See Uagrants. 
Embracery. See Paintenante. 


Eſcape, 


[ HIS is to be underſtood of eſcapes in criminal 
caſes z and not in civil caſes, as for debt, or the 
Uke. | 


An eſcape is, where one that is arreſted gaineth his Eſcape, what. 
liberty, before he is delivered by courſe of law. Terms de 
la ley. 


32 are of three kinds. By a perſon who hath Several kinds 
the offender in his cuſtody; this is properly called an hereot. 
eſcape. 2. Cauſed by a ſtranger; this is commonly called 
a reſcue. 3. By the party himſelf; either without force, 
which is ſimply an eſcape, or with force which is priſon 
breaking. Reſcous and priſen breaking are treated of under 
their reſpective titles; and this title treats only of eſcapes 


properly ſo callod. Concerning which we will treat in the 
following order: 


& 


z 


£ Of eſcape by the party himelf. 
II. Eſcape ſuffered by a private perſon, 
III. Eſcape ſuffered by an officer, "0 
IV. What is à voluntary, and what a negligent | - * 
eſcape. | 
V. 99 the retaking of a perſon eſcaped, i 
VI. Tndiftment for an eſcape. 
VII. Trial and conviction for an eſcape. 
Fill. Puniſhment of an eſcape. 
1X, Aiding in attempting to eſcape. 


1. of 
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 Efeape by 
party himſelf. 


Eſcape, 


J. Of eſcape by the party himſelf. 


As all perſons are bound to ſubmit themſelves to the 
judgment- of the law, and to be ready to be juſtified by 


it; whoever in any caſe refuſes to undergo that impriſon- 


ment which the law thinks fit to put upon him, and frees 
himſelf from 1t by any artifice, before ſuch time as he is 


delivered by due courſe of law, is guilty of an high 


Eſcape by a 
private perſon. 


Eſcape by an 
officer. 


There muſt bea 
previous atreſt. 


And juſtifiable. 


And for a cri- 
minal offence. 


And not detained 
only for fees. 


contempt, puniſhable with fine and Umprivonment. 2 Haw. 


122. 
But eſcape committed by the party himſelf, belongs 


more properly to the title Priſon OP 


I; Eſcape ſuffered by a private perſon. 


It ſeems to be a good general rule, that wherever any 
perſon hath another lawfully in his cuſtody, whether up- 


on an arreſt made by himſelf or another, he is guilty of 
an eſcape, if he ſuffer him to go at large, before he hath 


diſcharged himſelf of him, by delivering him over to ſome 


other who by law ought. to have the 1 of him. 
2 Haw. 138. 


And the law is generally us ſame, in relation to eſcapes 


ſuffered by private perſons, as by officers, 1d. 


II. Eſcape ſuffered by an efficer. | 


to order to make an eſcape, there muſt be an actual 
arreſt; and thereſore if an officer having a warrant to ar- 


reſt a man, ſee him ſhut up in a houſe, and challenge him 
as his priſoner, but never actually have him in his cuſtody, 


and the party get free, the officer cannot be charged with 


an eſcape. 2 Haw. 129. 
And as there maſt be an actual arreſt, ſuch arreſt muſt 


be alſo juſtifiable; for if it be either for a ſuppoled 


crime, where no ſuch crime wos committed, and the 
party neither indicted nor appealed, or for ſuch a flight 


ſuſpicion of an actual crime, and by ſuch an irregular mit- 
timus as will neither juſtify the arreſt nor impriſonment, 
the officer is not guilty of an 1 eſcape, by ſuffering the pri- 


ſoner to go at large. Id. 


And is the impriſonment muſt be juſtifiable, ſo it muſt 
be alſo for a criminal offence, Id. 
Alſo if a priſoner be acquitted, and detained only for 


his ſees, it will not be criminal to ſuffer him to ce 
o 
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Eſcape, 


tho' the judgment were that he be diſcharged paying his 
Fees, ſo that till they be paid, the firſt impriſonment con- 


tinued lawful as before; for inaſmuch as he is detained, 


not as a criminal but only as a debtor, his eſcape cannot 
be more criminal than that of any other debtor: Yet if a 
perſon convicted of a crime, be condemned to impriſon- 
ment for a certain time, and alſo 220 he pay his fees, and 
he eſcape after ſuch time is elapſed, without paying them, 
perhaps ſuch eſcape may be criminal, for that it was part 
of the puniſhment that the impriſonment be continued till 


the fees ſhould be paid; but it ſeems, that this is to be 


intended where the fees are due to others as well as to the 
gaoler, for otherwiſe the gaoler will be the only ſufferer by 
the eſcape, and it will be hard to puniſh him for ſuffering 
an injury to himſelf only, in the nonpayment of a debt in 
his power to releaſe, 2 Haw. 129, 130. 

Alſo, it is an eſcape in ſome cates, to ſuffer a priſoner 
to have greater liberty than by the law he ought to have; 
as to admit a perſon to bail, who by law ought not to be 
| bailed, but to be kept in cloſe cuſt ody. 2 Har. 130. 
80 if a gaoler, or other officer, ſhall licence his pri- 
| foner to go abroad for a time, and to come again; this 
is an eſcape, becauſe the priſoner is found out of the bounds 
of his priſon, tho' the priſoner return again, according as 
he ſhall be preſcribed. Dalt. c. 159. 

If the Sandor ſo cloſely purſues the priſoner who flies 
from him, that he retakes him without loſing fight of 
him, the law looks on the priſoner ſo far in his power all 
the time, as not to adjudge ſuch a flight to amount at all 
to an eſcape; but if the gaoler once loſe fight of the pri- 


Too much liber- 
ty an eſcapes 


Lofing fight, an 
eſcape. 


ſoner, and afterwards retake him, he ſeems in ſtrictneſs to 


be guilty of an eſcape. And if he kill him in the purſuit, 
he is in like manner guilty of an eſcape, tho' he never 
loſt fight of him, and could not otherwiſe take him, not 
only becauſe the king lofes the benefit he might have had 
by the forfeiture on his attainder, but ils becauſe the 
public juſtice | is not ſo well ſatisfied by the killing him in 


ſuch an extrajudicial manner. 2 Haw. 130. 


If. What 1 a lunar; and what a waged 


eſcape. 


"Wherever an officer, who hath the cuſtody of a pri- 
ſoner, charged with and guilty of a capital offence, doth 
knowingly give him his liberty, with an 1ntent to ſave 


: him from his trial or execution, _ is a voluntary eſcape. 


2 Hau. 130. | 
Vor. 4, 50 TE £ | A ne- 


Voluntary eſ- 
cape, what. 
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Negligent eſ+ 
cape, what, 


Suffering a pri- 
ſoner to kl 
himſelf. 


Eſcape, 
A negligent eſcape is, when the party arreſted or im- 


priſoned doth eſcape againſt the will of him that arreſted 
or impriſoned him, and 1s not ireſhly purſued and taken 


again, before he hath loſt the ſight of him. Dal. c. 159. 
If the conſtable or other officer ſhall voluntarily ſuf- 


fer a thief, being in his cuſtody, to go into the water to 
drown himſelf, this eſcape is felony in the conſtable, and 


the drowning is felony in the thief: Otherwiſe if the thief 
ſhall ſuddenly, without the aſſent of the conſtable, kill, 
hang, or drown himſelf, this is but a negligent eſcape in 


the conſtable. Id. 


Let go volunta- 


rily cannot be 
retaken. 


Breaking open 
doors to ietake, 


. Retaking ex- 
cuſeth not the 
| e ſcape. 


vantage from it. 


J. Concerning the retaking of a per kn eſcaped. 


If an officer hath arreſted a man by virtue of a war- 
rant, and then taketh his promiſe that he will come again, 
and fo letteth him go; the officer cannot, after arreſt, 
take him again by force of his former warrant, for that 
this was by the conſent of the officer: But if he return, 
and put himſelf again under the cuſtody of the officer, it 
ſeems that it may be probably argued, that the officer may 


lawfully detain him, and bring him before the juſtice in 


purſuance of the warrant. Dalt. c. 169. 1 Haw. 81. 

But if the party arreſted had eſcaped of his own wrong, 
without the conſent of the officer, now upon freſh ſuit, 
the officer may take him again and again, ſo often as he 
eſcapeth, although he were out of view, or that he ſhal} 
fly into another town or country, and bring him before 
the juſtice, upon whoſe warrant he was firſt arreſted. 
Dalt.”-c. 169. 

And it 1s faid generally i in 1 books, that an officer 
who hath negligently ſuffered a priſoner to eſcape, may 


retake him wherever he finds him, without mentioning 


any freſh purſuit ; and indeed ſince the liberty gained by 
the priſoner 1s wholly owing to his own wrong, there 
ſeems to be no reaſon he ſhould take any manner of ad- 
2 Haw. 131, 132. 

And wherever a perſon is lawfully arrefted for any 


cauſe, and afterwards eſcapes, and ſhelters himſelf in an 


houſe, the doors may be broke open to take him, on re- 
ſuſal of admittance. 2 Haw. 87. R 

It is perhaps the better opinion, that wherever a pri- 
ſoner, by the negligence of his keeper, gets ſo far out of 


his power, that the keeper loſes ſight of him, the keeper 


1s puniſhable for the eſcape, notwithſtanding he retook 


him immediately after: And it is clear, that he cannot 


excuſe himſelf from an elcape, by killing a prifoner in the 
5 purfuit, 
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Eſcape. 


purſuit, though he could not poſſibly retake. him; but 
mult in ſuch caſe be content to ſubmit to ſuch puniſh- 


ment, as his negligence. ſhall appear to deſerve. 2 Haw. 
* 


VI. Iudidsment for an eſcape. 


It ſeems clear, that every indictment (A) for an eſcape, 
whether negligent or voluntary, mult expreſsly ſhew, that 


the priſoner was actually in the defendant's cuſtody for 


ſuch a crime; and that he went at large: And if ſor a 
voluntary eſcape, that the defendant feloniouſly and vo- 
luntarily ſuffered him to go at large; and mult ſet forth, 
not the felony in general, but the particular kind of felony: 
But it ſeems queltionable, whether ſuch certainty, as to 
the nature of the crime, be neceſſary in an indictment for 
a neghgent eſcape ; for that is not material in this caſe, 
whether the perſon who eſcaped were guilty or not. 
2 Haw. 133. 229. 45 


VII. Trial and conviction for an eſcape. 


If the priſoner be of record in a court, and the gaoler 


being called, cannot give an account where he is, this is 


a conviction of an eſcape; but ſeems not a conviction o 


a voluntary eſcape, unleſs the gaoler confeſſeth it: And 


the gaoler may be fined in ſuch a caſe; but not convicted 


of felony, without indictment or preſentment. 1 H. H. 


A 3 
And it ſeems to be clear, that a keeper, who voluntarily 
ſuffers another to eſcape, who was in his cuſtody for fe- 
lony, cannot be arraigned for ſuch eſcape as for felony, 
until the principal be attainted, for that the felony of the 


Priſoner {hall not be tried between the king and the keep- 


Indictment. 


Gaoler not pro- 
ducing him, 4 
conviction. 


Felony to be 
tried before che 
eſcape. 


er, becauſe the priſoner is a ſtranger thereunto; yet he 
may be indicted and tried for it as a miſpriſion, before 


the attainder of the principal offender. 2 Haw, 135. 
2 Inſt. 591, 592. 45 | 


VIII. Puniſhment of an eſcape. 


If a felon eſcapes before arreſt, it is not puniſhable in 
him as felony; but for the flight he forfeits his goods 


when preſented. Hale's Pl. 111. 


If a private perſon arreſt a telon, and he eſcape by force 
from him, the townſhip ſhall be amerced, but it ſeems it 


excuſeth the party, becauſe he cannot raiſe power to aſſiſt 


11 2 bim; 


Punithment of Il f 
eſcape before TY 
arreſt, 


Of eſcape by a 
private perſon» 


Of a negligent 


eſcape, 


Of a voluntary 
efcape. 


Eſcape.” 


him; but if a conſtable or other officer hath the cuſtody 


of a priſoner, bringing him to the gaol, it ſeems that a 


Gmple eſcape by the reſcue of the priſoner himſelf, doth 


not wholly excuſe him, becauſe he may take faſlicient 


ſtrength to his aſſiſtance. 1 H. H. 601. 

Wherever a perſon is found guilty upon an indictment 
or preſentment of a negligent eſcape of a criminal actually 
in his cuſtody, he is puniſhable by fine and impriſonment, 


according to the quality of the offence. 2 Haw. 136. 139. 
1 H. H. 600. 604. 


And it ſeems to be the better opinion, chat the ſheriff is 


as much liable to anſwer for a negligent eſcape fuffered by 
his bailiff, as if he had actually ſuffered it himſelf, and that 
the court may charge either the ſheriff or bailiff for ſuch 
an eſcape ; and if a deputy gaoler be not ſufficient to an- 


| ſwer a negligent eſcape, his principal muſt anſwer for him. 
2 Haw. 135. | 


Note; Mr. Hawkins, although he is one of the moſt 
accurate of all writers, yet hath inſerted in this place cer- 


tain penalties for eſcapes, which were expired. above 200 


years before. 2 Haw, 137. 

If a priſoner for felony break the gaol, this ſeems to be 
a negligent eſcape in the gaoler, becauſe there wanted 
either that due ſtrength in the gaol, that ſhould have ſe- 
cured him, or that due vigilance in the gaoler or his offi- 


cers to have prevented it; and therefore it is lawful for 


the gaoler to hamper them with irons to prevent their 
eſcape; for if gaolers might not be puniſhed for this as a 
negligent eſcape, they would be careleſs either to ſecure 
thelr priſoners, or to retake them that eſcape. 1 H. H. 
601. 


It ſeems to be enerally agreed, that a voluntary eſcape 


ſuffered by an officer, amounts to the ſame kind of crime, 
_ and is puniſhable in the fame degree as the offence of 


which the party was guilty, and for which he was in 


cuſtody, whether it be treaſon, telon y, Or treſpaſs. 2 Haw, 


Figs © 
"Pot yet a voluntary eſcape is no felony, if the ac done 
were not felony at the time of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying till after 
the eſcape; but the officer may be fined to. the value of his 
goods. Dalt. c. 159. 

Alſo a voluntary eſcape ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, feems to be puniſh- 
able in the ſame manner as if he was never ſo rightfully en- 


titled to ſuch cuſtody; for that the crime is in both caſes 
of the ſame ill conſequence to the publick: and there ſeems 
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to be no reaſon that a wrongful officer ſhould have greater 
fayour than a rightful, and that for no other reaſon but 
becauſe he 1s a wrongful one. 2 Haw. 134. 

But it ſeemeth to be clear, that no one is puniſhable as 
for felony, for the voluntary eſcape of a felon, but the per- 
fon only who is actually guilty of it; and therefore that 
the principal gaoler is only fineable for a voluntary eſcape 
ſuffered by his deputy; for that no one ſhall ſuſfer capitally 
for the crime of another. 2 Haw. 135. 


And therefore, altho? in all civil cauſes, the ſheriff is to 


be reſponſible, or the gaoler, at eleCtion, yet if the gaoler 
do voluntarily ſuffer a felon in his cuſtody to eſcape; this, 
inaſmuch as it reacheth to life, is felony only in the gaoler, 


that was immediately truſted with the cuſtody, and not in 
the ſheriff. 1 H. H. 597. 


For the eſcape mult be voluntarily permitted in him that 


permitted it, which could not be in the high ſheriff, tho' 


it were ſuch in the gaoler, for he was not privy to it, and 


therefore could not do it feloniouſly ; but it was a negli- 
gent eſcape in him, in truſting ſuch a perſon with the cuſ- 
tody of his prifoners, that would be falſe to his truſt, and 
therefore the ſheriff ſhall pay, but not corporally ſuffer for 
the miſcarriage of his gaoler. 1 H. H. 597, 598. 

But altho' the felony for which a man is committed be 
not within clergy; yet the perſon who voluntarily ſuffers 


him to 1 25 ſhall have the benefit of clergy. 1 N. . 
599. 


© bas Aiding in attempting to eſcape, 
By-the 16 G. 2. c. 31. If any perſon ſhall aſſiſt any pri- 


ſoner to alteinpt his eſcape from any gaol, though no eſcape 
be actually made, if ſuch priſoner was then attainted or 
convicted of treaſon or felony (except petty larceny), o 
lawfully committed to, or detained in any gaol, for . 
or felony (except petty larceny) expreſſed in the warrant 
of commitment; he ſhall be guilty of felony, and be tranſ- 
ported for ſeven: years ; and if ſuch priſoner was then con- 
victed of, or detained in gaol for petty larceny, or any other 
crime not being treaſon or felony, expreſſed in the warrant 
of commitment, or was then in gaol for debt amounting to 
1001. he ſhall be guilty of a miſdemeanor, and be liable to 
fine and impriſonment. 


Aiding in at- 
tempting to 
eſcape. 


And if an y perſon {hall convey, or cauſe to » he conveyed, 


any diſguiſe, inſtrument, or arms, to any priſoner in gaol, or 
| to any other nerſon there for his uſe, without conſent of 
the keeper; ſuch perſon, although 10 eſcape or attempt be 
| 1 3 actually 
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day of - 


- cuſe, and give information againf one A. O. of 
ſaid in the county aforeſaid, yeoman, for a Seat miſde- 
meanor, in taking fiſh cut of the pond of 
faid county Cor, as the offence ſhall be]: V. 1 he the 


Eſcape, 
actually made, ſhall be deemed to have delivered ſuch dif- 
guiſe, inſtrument, or arms, with an intent to aſſiſt ſuch 


priſoner to eſcape or attempt to eſcape ; and if ſuch pri- 
foner then was attainted or convicted of treaſon or felony 


(except petty larceny), or lawfully detained in gaol for 


treaſon or felony (except petty larceny) expreſſed in the 
warrant of commitment :—he ſhall be guilry of felony, 


and be tranſported for ſeven years: but if the priſoner was 


then convicted or detained for petty larceny, or any other 
crime not being treaſon or felony, exprefſed in the warrant | 
of commitment, or for debt amounting to 1001. he ſhall. 
be guilty of a miſdemeanor, and liable to fine and im- 
priſonment. 

And if any perſon ſhall aſſiſt any priſoner to attempt to 


eſcape ſrom any conſtable, or other perſon who ſhall have 


the lawful charge of him, in order to carry him to gaol, 
by virtue of a warrant of commitment for treaſon or felony 
(except petty larceny); or if any perſon ſhall aſſiſt any 
felon to attempt his eſcape from on board any boat or veſſel 
carrying felons for tranſportation; or from the cantracton for 
the tranſportation of ſuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years. 

All proſecutions on this act to be commenced within a 
year after the offence committed. 


A. Indiftment againſt a conſtable 551 an eſcape. 


Weſtmorland. TIE jurors for our lord the king upon 
5 their oath preſent, That on the 
in the — gear of the reign of — — at 
in the county . one A. I. of —— — came before 
J. P. e/quire, then and yet one of the juſlices of our ſaid lord 
the king, aſſigned to keep the peace in the ſaid county, and alſo 


_ to hear and determine divers felomes, treſpaſſes, and other miſ- 


demeanters in the ſaid county committed; and the ſaid A. I. did, 
then and there, en his oath, before the ſame juſtice, charge, ac- 
— afer 6 


in the 


aid J. P. the juſtice aforeſaid, did then and there, to it, af 
—— aforeſaid in the county aforeſaid, make a certain abar- 
rant, under his hand and ſeal, in due form of law, directed to 
the conſtable of — afereſaid in the cory aforeſaid, 
thereby requiring him the ſaid conſtable to take the bedy of the 


aid A. O. and bring him before the ſaid J. P. the juſtice 


8 to anſwer to ſuch matters and things as ſhould be 5 
ledge 


Eſcape. 


ledged againſt him, touching the ſaid miſdemeanor : 2 hich ſaid 


warrant, afterwards, to uit, on the ſame day and year above- 
mentioned, at aforeſaid i in the county aforeſaid, was de- 
livered to one A. C. then being conſtable of — aforeſaid, 
in due form of law, to be executed ; by virtue of which ſaid 
warrant the ſaid A. C. afterwards, to wit, on the ſaid 


day of ———— in the year aforeſaid, at aforeſaid in 
the ſaid county, did take and arreſt the body of the /aid A. O. 


and him the faid A. O. in his cuftody for the cauſe aforeſaid, | 


had : Nevertheleſs, the ſaid A. C. of — aforeſaid in 
the . aforeſaid, yeoman, afterwards, ts it, on the ſaid 
_—_ 
in that reſpe not regarding at aforeſaid in the county 
aforeſaid, unlawfiully and negligently did permit the ſaid A. G. 

fo eſcape, and go at large, out of the cuſtody of him the ſaid 


in the year aforeſaid, the duty of his office | 


A. C. to the great hindrance of juſtice, in contempt of our ſaid 


lord the king, and of his laws, and againſt the Peace of our 
ſaid lerd the ling, his crown and dignity. 


Eſcheat. See Forfeiture, 


And herein alſo of PRs waived, 
EAR AY 7s, where any horſes, ſheep, hogs, 3 or 


ſwans, do come into a lordſhip, and are not owned by 
any man. Litch. 23. 

Where any horſes, ſheep, hogs, beaſts, or fans} Bees, and 
. other creatures of a wild nature, are not within this de- 
ſcription, and therefore not to be reckoned amongſt ſtray 


Eftray, what. 


goods: nevertheleſs it ſeemeth that a ſwarm of bees, of 


which the owner hath loſt fight, and conſequently can 


make out no property, may be ſeized for the uſe of the 
king, or of the lord of the manor; for it is a maxim of 


the common law, that ſuch goods whereof no one can 
claim property do belong to the king; and that which the 


king hath he may grant to another, and conſequently 
another may preſcribe to have the lame, within ſuch a 


precin& or lordſhip. And therefore it is ſaid, that if any 

take honey or ſwarms of bees within the demeſne of the 

lord, it is inquirable in the court baron. Kitch. 114. 
Swans] Swans that be unmarked and wild (being at 


large and abroad) may be ſcized by the ſheriff for the uſe 


of the ling, by his prerogative. Dalt. Sher, 80. 
Tt 4 Alſo 


Waif, what. 


Seizure e 
b the lord. 


Eſtray. 


Alſo ſwans marked and tame may be eſtrays. Kitch. 86. 
But it ſeemeth that no other fowl can be eltray. Wood, 
Ds Z. E. 2. 

Do come into a  brdfbip) That is, where the goods have 
no right to be: and therefore an eſtray cannot be in ſuch 
place, where the party hath a right of common. Dali. 


Sher. 79. 


And are not owned by any man] Whereupon (as hath been 


| ſaid) the property accrueth to the king; and the cattle of 


the king cannot be eſtrays, nor forfeited as ſuch to the lord 
of the manor. Kitch. 81. 

Waif is, where a felon in purſuit waireth the goods; 
or where the felon, for fear of being apprehended, thinking 


that a purſuit was made, having them with him in his 
poſſeſſion, fleeth, and waiveth, caſteth away, or goeth from 
the goods: in theſe caſes, they {hall be ſaid to be waived 


in law. But if he hath not the goods with him, when he 
fleeth being purſued, or for fear to be apprehended, they 
are not waived nor forfeited, but the owner may take them 
when he will, without any ireſh ſuit, 5 Co. 109: Dalt. 


Sher. 78 


But if the thief in his flight waive them, chere the goods 
are forfeited to the king or lord of the liberty by the com- 
mon law, if the felon upon freſh ſuit was not attainted at 


the ſuit of the owner of the goods: And the reaſon wh 


waif is given to the king, and that the party ſhall loſe his 


property in ſuch caſe, is for default in the owner that he 
purſued not freſhly to apprehend the felon; for it concern- 


eth the publick that crimes do notremain unpuniſhed. And 


therefore the law hath impoſed this penalty upon the owner, 


that if the thief by his induſtry and frech ſuit be not at— 
tainted at his ſuit, in an appeal of the ſame felony, he ſhall 
loſe for his default all his goods which the thief at the time 
of his flight waived. But if the thief had them not with 
him when he fled, having peradventure hid them, there 
no default can be in the party; and therefore they ſhall 
not be forfeited, for if he maketh freſh ſuit after 1 notice of 
the felony it ſuſficeth. 5 Co. 109. . 

Heretofore waifs and ſtrays were the finder' S ty the 


law of nature; and afterward, the king 8, by the law of 


nations. Dalt. Sher. 79. 
Thus, one as a bailiff or ſervant to the ſheriff” ſeized a 


Horſe as an eſtray to the king's uſe, and proclaimed him, 
according to law, and aſter the year and day ſold him, and 


the ſheriff.accounted him in the exchequer, Id. 80. 
But now kings have granted this, and ſuch like preroga- 


tives, unto their ſubjects, within their liberties ; ſo that 


waifs | 


Eſtray, 


waifs and ſtrays are in many places, the lord's of the fran- 


chiſe where they are found. Dalt. Sher. 79. 


And therefore waived goods and eſtrays ſhall be ſeized 


by the officer of the king, to the uſe of the king; or by the 
officer or bailiff of the lord, who hath ſuch things by grant 


of the king, or by preſcription, to the uſe of the lord. 
1d. 80. 


But if one have a waif, and it be taken out of his ma- 


nor, he ſhall have zre/pa/s without ſeizing, and though he 
do not ſeize it. Kitch. 8r. 


It ſeemeth to be agreed, that waifs and ſtrays ought to 


Proclaiming the 


be proclaimed in the two next market towns; and that if £9968 ſeized, 155 


they are not proclaimed, the owner may take the ſtray 

goods again at any time: And it ſeemeth to be the gene- 
ral tenor of the old books, that they ought alſo to be pro- 
claimed in the church: Which courſe it ſeemeth belt to 
follow; to the end that the owner, who in this caſe is no 
wrong doer, may have a reaſonable mean to come at his 
goods again; that is to ſay, that the goods be proclaimed 
at the leaſt thrice, to wit, in the two market towns next 
adjoining to the place where they ſtrayed, on the market 
days reſpectively, and at the church door on a Sunday, as 
the people come out of the church. Kh. 23. 81. log. 

Dalt. Sher. 79. Cro. Elia. 716. 

And they ought to be wreathed; and to be put i in ſome 

ſeveral ground in an open place, and not in any covert of 

wood, that the owner may have a view of them; for if 
they be in covert the property is not changed, tho * 
be there a year and a day. Mitch. 23. 
An eſtray is not to be uſed in any manner, except in 


caſe of neceſſity, as to milk a cow, or the like; ; but not 


to ride an horſe, for within the year and day he hath not 
any property in him. Cro. Fac. 147, 8. 


In the caſe of Oxley v. Watts, M. 26 G. 3. it was de- 
termined, that an action of treſpaſs lies for working a horſe | 


taken as an eſtray. Durnf and Ea, 1 V. 12. 
He whotaketh an ray, may keep it until he be ſatisfied 


for the finding, keeping, and — thereof. Dalt. 
. Sher. 79. 


But the owner (if it be witkin the year 105 day) may 


take it without telling any marks, or making any proof of 


property; but this may be done upon the trial, if conteſted. 
2 Salk. 686 


And the lerd ought t to make a demand of What the 
amends ſhould be; and then if the party thinks the de- 
mand unxeaſonable, he may tender ſuthcient amends; 3 and 


if 


How waifs or 
{trays are to 
be kept. 


Owner claim- 
in ng. 


650 


Property accru- 


ing to the lord, 


on not claiming, 


Eſtray. 


if the lord ſhall not accept it, this ſhall be ſettled by the | 


jury upon trial. 

But it is ſufficient in this caſe to tender amends 8 
without expreſſing any certain ſum. For there is a differ- 
ence between this caſe, and that of a tender of amends for 
treſpaſs. In that of a treſpaſs, if the defendant pleads a 
tender of amends, he muſt ſhew what he tendred ; for he 
muſt tender a certain ſum. And the law puts this difficulty 
upon him becauſe he is the wrong doer : But the owner 
of the ſtray (as hath been ſaid) is no wrong doer; and it 


1s impoſſible he ſhould know how long his beaſt hath been 


in the lord's —_— nor how much will make a proper 
ſatisfaction. Salk. 686. 


In the caſe of goods waived; the owner may ſeize them 


twenty years after, if the lord of the franchiſe, nor the 
king ſeized before; but if they are ſeized, then they 
become forfeited to the king or lord of the liberty. 
 Kitch. 82. 


And this forfeiture is not a like a ſtray, whats tho the 


lord may ſeize, yet the party who is the owner may retake 


them within the year and day; but here the true owner 
cannot ſeize his own goods, tho* upon freſh ſuit within 


the year and day. 1 H. H. 541. 


But this is not an abſolute loſs of the owner's goods, but 


rather an expedient ſettled by law, to drive the owner to 


convict the felon by proſecuting his appeal; and therefore 
if he make freſh ſuit, and proſecute his appeal, and the fe- 
lon be thereupon convict or attaint, aud the ſreſh ſuit be 


enquired and found by verdict or inqueſt of office, he ſhall 
have reſtitution of the goods fo waived. 1 H. H. 541. 
Waiſs and ſtrays, not claimed within the year and day, 


are the lord's. Kitch. 23. 80, 81. 
For where the lord hath a year and a day a beaſt, and 


it be cried in the church and markets, the property is 
changed. Kitch. 80. 


That is to ſay, after he hath had the beaſt a year and day 


from the time of the proclamation, and not from the time 
of the ſeizure: for after the firſt proclamation it becometh 
an eſtray, but not ſooner. 11 Mod. 89. | 
If the eſtray within the year eſtray out of the manor, the 


lord may chaſe back the eftray unleſs it be ſeized by 


another lord who hath eftrays; but if it be ſeized by ſuch 
other lord, then the firſt hath loſt all poſſibility of his gain- 


ing the property, and the other lord ought to proclaim it 
de novo. Finch F923. - Kitch. 81. Hutt. 67. 
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Eſtreat. 


ESITIREAT 10 extractum ) is uſed for the true copy or note 
of ſome original writing or record, and eſpecially of 
fines and amerciaments, impoſed in the rolls of a court, to 
be levied by the bailiff or other officer. |, 
The juſtices and judges before whom fines or amercia- 
ments ſhall be, ſhall charge the clerks of the eſtreats, by 


their oath to be made, that they make the rolls of ſuch 


eſtreats diſtinctly, by expreſs words, of the cauſe of the 


| loſs, of the term of the year, and the nature of the writ, 
and betwixt what parties ſuch iſſues or amerciaments ſhall 


be loſt, as well in the king's ſuit, as in the ſuit of the Party. 
V 

All clerks of the peace, and town clerks, ſhall deliver to 
the ſheriff, within 20 days after Seht. 29, yearly, a perfect 


eſtreat or ſchedule of all fines, iſſues, amerciaments, and 


other forfeitures whatſoever, forfeited in any ſeſſions 


before Michaelmas ; on pain of 50 l. half to the SIGs. and 


half to him that ſhall ſue. 22 & 23C. 2. c. 22. .. 7, 8 
And ſhall alſo yearly, on or before the ſecond Monday 


after the morrow of All Souls, deliver into the court of ex- 


chequer a duplicate, certificate, and eſtreat of ſuch eſtreats 
and ſchedules, ſo delivered to the ſheriff; on the like pain 


of gol. Id. /. 8. And likewiſe they may be further amerced 
by the barons of the exchequer. 3 G. c. 15. / 12. 


And upon delivery thereof, they ſhall take the following 
oath, to be adminiſtered by one of the barons: 


> cath ſpall fwear, that theſe eflreats now by you de- 


livered, are truly and carefully made up and examined ; 


and that all fines, iſſues, amerciaments, recognizances, and 


forfeitures which were ſet, loft, impoſed, or forfeited, and 


in right and due courſe of law ought to be ęſtreated in the 
court of exchequer, are, to the beſt of your knowledge 


651 


Eſtreat, what. 


Making out the 
eſtteats. 


Delivering the 
ſame to the 
ſheriff. 


And into the 
court of Exche« 
quer. | 


and under/flanding, therein contained ; and that in the ſame 


eflreats are alſo contained and expreſſed all ſuch fines, as 
have been paid into the court, from which the ſaid eſtreats 


are made, without any wilful or fraudulent diſcharge, 


omiſſion, miſnomer, or defett wwhatſcever : So "op you God. 
4 & 5 W. c. 24. ſ. 5. 


And as he ſhall TRY or miſcertify the ſame, 1 
ſhall forfeit treble; half to the king, and half to him 


that ſhal ſue ; and ſhall alſo loſe his oflice, and be inca- 
| pable 


Penalty of max - 
iog default. 


pable to hold any office in the revenue. 22 C23 C. 2, 

c. 22. /. 9. | 
Party coming in If recognizances be eſtreated into the exchequer, be- 
alter the eſtreat. cauſe not punctually complied with; yet if the party 
appears and takes his trial the next ſeſſions, or otherwiſe 
performs what he was bound to by the recognizance as the 
caſe ſhall be, he may compound for a very ſmall matter 
in the court of exchequer : becauſe the effect, tho? not 
the exact form of the recognizance, 1s complied with. 

10 Mod. 278. 

Procels for Where any fine or forfeiture ſhall be paid to the ſheriff, 
epi- clerk of the peace, or other officer, and ſo certified into 
| the exchequer; proceſs ſhall be awarded to the ſheriff 

againſt ſuch perſon for levying the ſame. 22 E 23 C. 2. 
c. 22. / 10. 3 5 45 
Sheriff 's duty And in levying, the ſheriff ſhall ſhew the eſtreats under + 
in levyir g. the ſeal of the exchequer, to the party indebted; on pain E 
of treble damages to the party, and fine to the king, on 
conviction before the juſtices of the peace, or other juſ- 
dies, 42 N. 3. . 9. 
Eſtreats inthe And the ſheriff ſhall make no eſtreats to levy his own 
Frcs ___ amerciaments (that is to ſay, in the torn), till two juſtices 
9 (1 2;) to be named at Michaelmas ſeſſions by the cu/tos 
rotulorum, or in his abſence by the eldeſt in the commiſ- 
ſion, have inſpected his books; and the ſaid eſtreats ſhall 
be indented betwixt the ſaid juſtices and ſheriff, ſealed 
with their ſeals, the one part to remain with the juſtices, I 
and the other with the ſheriff: And the perſons who ſhall A 
gather the ſaid amerciaments, ſhall be ſworn by the ſaid ; 
Juſtices, that they ſhall take no more than 1s forfeited, 
and contained in the faid eftreats. 11 H. 7. c. 15. 


Form of the eſtreat. 


Weſtmorland. of extract of all the iſſues, fines, amercia- 

5 <4 ments, and recognizances, ſet, loft, im— 

poſed, and forfeited to our ſovereign lord the king, al the gene- 

ral quarter ſeſſions of the peace of our ſaid lord the king, holden 
at in aud for the ſaid county of ——— on the 
day of ——— in the ——— year of the reign of ———— 

— eſquires, juſtices of our ſaid lard the king, 


aſſigned to keep the peace in the ſaid county, and alſo to hear 
and determine divers felomes, ireſþaſſes, and other miſdemeanors 
in the ſaid county committed, Joſhua Nicholſon, gentleman, clerk 


of the peace far the county aforeſaid, then and there attending: 


"EN : A 2 p 
r > ND 
E eat 


Eſtreat. 
Of A. O. late of —— in the ſaid county, labour- l. s. d. 
er, for a treſpaſs and afſ wilt at —— aforeſaid in 
the ſaid county, whereof he is indicted and convicted; 
his fine ſet at five Jing which b 2 to the 8 


riff in court 


Of A. O. of 


in the ſaid 3 yeoman, OY 


cauſe he came not now here to anſwer to ſuch things as 


againſt him, on the part of our ſaid lord the king, 


ſhould be objefed, as by a certain recognizance taken 


before J. P. eſquire, one of the juſtices of our ſaid 
lord the king, aſſigned to — the in The 1 85 


county, he undertook 


10 0 © 
Of A. S. of 


in the had 5 yeoman, one 


of the pledges of the ſaid A. O. . he bad him 


not to anſauer as above 3 


Of B. S. of 


in the ſaid ty; yeoman, the 


ther of the pledges of the ſaid A. O. for the like 5 0 


Eves Droppers. 


EES droppers are ſuch as liſten under walls or win- 


dos, or the eves of houſes, to hearken after diſcourſe, 
and thereupon to frame ſlanderous and miſchievous tales; 
are a common nuiſance, and preſentable at the court leet; 


or are indictable at the ſeſſions, and are puniſhable by fine; 


and are to find ſureties for their good behaviour, 4 Black, 
Com. 168. 


And Dalton ſays, that Night-walkers, that eve drop 


men's houſes, or caſt men's gates, carts, or the like, into 
ponds, or commit other outrages or miſdemeanors in the 


night; or ſhall be ſuſpected to be pilferers, or otherwiſe 


like to diſturb the peace, or that be perſons of ill beha- 


viour, or of evil fame or report generally, or that fhall 
keep company with any ſuch, or with any other ſuſpicious 


perſon in the night; are liable to lind ſureties for their 
good behaviour. 


0.50 


8 0 


The beſt evi- | 
gence is re- 
quired. 


Preſumptive 
evidence. 


Witneſſes to a 


What number 
of vitneſſes are 
required. 


deed being dead. 


Evidence. 
J. Of evidence in general. 
II. Of written evidence. 
III. Of the evidence of witneſſes. 


IV. Of proceſs to cauſe witneſſes to appear. 
V. Of the manner of giving evidence. 


J. of evidence in general. 


Evidence, what. EvIDpENcE in legal underſtanding, doth not only. 


contain matters of record, as letters patents, fines, 
recoveries, inrolments, and the like, and writings under 
ſeal, as charters and deeds, and other writings without 
ſeal, as court rolls, accounts, and the like; but in a 
larger ſenſe it containeth alſo the teſtimony of witneſſes, 
and other proofs to be produced and given, for the finding 


of any iſſue joined between the parties. And it is called 
evidence, becauſe thereby the point in iſſue is to be made 


evident to the jury. 1 Inſt. 283. 


** 
But it is a general rule in ul caſes, civil and criminal, | 


the beſt evidence that may be had, or that the nature of 


the thing will bear, is to be given; ; and it is upon this 


reaſon, that a copy of the record is admitted, becauſe one 


cannot have the record itſelf; but a copy of A copy will 


not do. Law of Evid. 284. 
Many times juries, together with other matter, are 
much induced by preſumptions ; whereof there are three 


ſorts, violent, probable, and light or temerary. Violent 
p , 8 by 
_ preſumption many times amounts to full proof; as if one 


be run through the body with a ſword in a houſe, whereof 


he inſtantly dieth, and a man is ſeen to come out of that 


houſe, with a bloody ſword, and no other man was at that 
time in the houſe. Probable preſumption moveth little; 
but light or temerary preſumption moyeth not at all. 
1 In. 6. 

If all the witneſſes to a deed be dead, (as no man can 
keep his witneſſes alive, and time weareth out all men,) 


then violent preſumption, which ſtands for a proof, is 
continual and quiet poſſeſſion ; altho' the deed may receive 


credit from a comparing of ſeals, writing, and the like. 


1d. 
The common law did not require any certain num- 


ber of witneſſes, for the trial of any crime whatſoever. 
2 Haw. 9 | | | 
And 


Pet 24 8} oa, 


And before a juſtice of the peace in divers caſes, one 
witneſs is ſufficient to convict an offender; the fame being 
directed by ſpecial ſtatutes, 

But in caſe of high treaſon, whereby corruption of blood 
{hall be made, no perſon ſhall be attainted, but upon the 
oaths of two witneſſes, either both to the ſame overt act, 
or one of them to one, and the other of them to another 
overt act of the fame treaſon. 7 W. c. 3. . 2. 

But in Gahagan's caſe at the Old Bailey, Fan. ſeff. 1748, 
it was determined, that a conviction of high treaſon may 
be upon the evidence of one witnefs, in all caſes where 
there is no corruption of blood. Leach's Crown Law, 39. 

And in thoſe courts which proceed by the rules of the 
civil law, as the ſpiritual court, and the courts of equity, 
two witneſſes are generally required: and the reaſon why 
the civil law requires two witneſſes is, becauſe their trial 
18 by witneſſes, and not by a jury of twelve men. But 
where the trial is by verdict of twelve men, there the 
judgment is not given upon witneſſes, or other kind of 
evidence, but upon the verdict; and upon ſuch evidence as 
is given to the jury, they give their verdict, 1 /. 6. b. 
Plowd. 12. a 


By 29 C. 4 . 3. /. 5. Deviſes of lands ſhall be atteſted 


by three witneſſes at the leaſt. 


II. Of written evidence. 


Acts of parliament relate either to the kingdom in 
general, and are therefore called general acts of parliament; 
or only to the concerns of private perſons, and are thence 
called private acts of parliament, Theory of Evid, 2. 


Acts of parſia- 
ment. 


A general act of parliament is taken notice of by the 


judges and jury, without being ſhewed z and hence it is 
that it hath been ſaid, that the printed ſtatute book is good 


evidence of general acts of parliament; not that the 


printed ſtatutes are the perfect and authentic copies of the 
records themſelves, but every perſon is ſuppoſed to know 
the law; and therefore the printed ſtatutes are allowed 


to be evidence, becauſe they are the hints of that which 
WM oppoſes to be lodged in every man's mind already. 


Id. 2. 8. 

But in the caſe of private aQts of parliament, the printed 
ſtatute bodk is not evidence, though reduced into the ſame 
volume with the general ſtatutes; but the party ought to 
have a copy compared with the parliameut roll; for they 


alc 
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Records of 
courts. 


Rot's of court 
not of record, 


Depofitions, 


Evidence. 


ate not conſidered as already lodged in the minds of the 
people. Theor. of Evid. 2.8. 

However, a private act of parliament, that is in print, 
which concerns a whole county (as the act of Bedford 


Level) or a large body of people (as the whole clergy in 


general) hath been allowed to be given in evidence, with- 
out comparing it with the record; and theſe things are the 


rather admitted, becauſe they gain ſome authority from 


being printed by the king's printer, and beſides, from the 


notoricty of the ſubject of them, they are ſuppoſed not to 


be wholly unknown. Id. 8. 

Records of the king's courts prove themſclves, and 
cannot be proved by witneſſes. But copies of them muſt 
be proved by witneſſes, and then they are good evidence. 
No razure or interlining ſhall be intended in them. But 


the ſureſt way is, to exemplify a record under the great 


ſeal, or at leaſt under the ſeal of the court. 10 Co. 92. 
And nothing ſhall be admitted as evidence of what was 
done at another trial, till the record of that trial be pro- 
duced. Read Evid. | 
But a record of a criminal conviction ſhall not be given 
in evidence in a civil action; becauſe ſuch conviction 
might have been upon the evidence of a party intereſted 
in the civil action. Caſes in the time of L. Hard wickez 
12. 
; There are alſo other publick matters that are not re- 
cords, as court rolls, and tranſactions in chancery; and 


of theſe, copies may be given in evidence. Theory gf 
Evid. 22, 2 


The reaſon why the proceedings i in chancery are not re- 
cord is this, becauſe they are not the precedents of juſtice; 


for the judgment there is, according to equity and good 


conſcience, and not according to the laws and cuſtoms. 
And the reaſon why any record is of validity and authority 
is, becauſe it is a memorial of what is the law of the 


nation; now chancery proceedings are no memorials of 


the laws of England, becauſe the chancellor is not bound 


to proceed according to the laws. Id. 23. 


The rolls of a court baron are evidence; for they are 


the publick rolls, by which the inkertance of every te- 
nant is preſerved; and they are the rolls of the manor court, 


which was anciently a court of juſtice Lebst to all pro- 
perty within the diſtrict. Id. 43. 
Depoſitions of witnefſes may be read ken the evitneſs _ 


ig dead, but not when the witneſs 1 is living: for beer 
: x the 


Evidence, 


the witneſs is living, they are not the beſt evidence the 
nature of the thing is capable of. Theory of Evid. 3o. 

Vet they may be read when a witneſs is /ought and can- 1 
not be found ; for then he is in the ſame circumſtances, | 
as to the party that is to uſe him, as if he were dead. 1d. 

So if it is proved that a witneſs was ſubpœnaed, and fell 
fick by the way; for in this caſe likewiſe, the depoſition is 
the beſt evidence that can be had, and that anſwers what 
the law requires. 4d. 

But a depoſition cannot be given in evidence againſt any 

| perſon that was not party to the ſuit; and the reaſon is, 

| becauſe he had not liberty to croſs-examine the witneſs ; 

and it is againſt natural juſtice, that a man ſhould be con- 
cluded by prooſs in a cauſe to which he was not a party. 
For this reaſon, depoſitions in chancery ſhall not be read 
for or againſt the defendant upon au information or in- 
Auen, for the king was no party to the ſuit. Id. 

Yet this rule admits of ſome exceptions z as particu- 

11 in all caſes where hearſay and reputation are evi- 
dence; for undoubtedly what a witneſs, who is dead, hath 
ſworn in a court of juſtice, is of more credit chan: what 
another perſon ſwears he hath heard him ſay. So a depo- 
ſition taken in a cauſe between other parties, will be ad- 
mitted to be read, to contradict what the ſame witneſs 
ſwears at a trial. Id. 30, 31. 

It is a general rule, Hat depgſitions taken: in.s court 
not of record, ſhall not be allowed in evidence elſewhere. 
So it hath been holden in regard to depoſitions in the ec- 
cleſiaſtical court, tho' the witneſſes were dead. So where 
there cannot be a croſs- examination, as depoſitions taken 
before commiſſioners of bankrupts, they ſhall not be read 
in evidence. Id. 33, 34. 

But it ſeems to be ſettled, that the examination of a an 
informer taken upon oath, and ſubſcribed by him, either 
before a coroner upon an inquilition of death, or before 
juflices of the peace, in purſuance of the ſtatutes of Phil. 
Aar. upon a bailment or commitment for any felony, 
may be given in evidence at the trial, if it be made out 1 
by oath to the ſatisfaction of the court, that ſuch informer _ 13 
is dead, or unable to travel, or kept away by the means 
or procurement of the ariſoner, and that the examination 
offered in evidence is the very fame that was ſworn before 
the coroner or Juſtice, without any alteration whatſoever. 

2 Hau. 429. 

But it hath been adjudged, that it is not ſullcient t to au- 
thorize the reading of ſuch examination, to make oath that 

VoL. I. Uu the 
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the proſecutors have uſed all their endeavours to find the 
witneſs, but cannot find him. 2 Haw. 430. 

But it is ſaid to have been adjudged, by the court of 
king's bench, in the 7 W. (1 Salk. 281.) upon advice 
with the juſtices of the common pleas, on an indictment 
for a /ibel, that depoſitions taken before a juſtice of the 
peace, relating to the fact, could not be given in evidence, 
though the deponent were dead ; and that the reaſon why 


| ſuch depoſitions may be given in evidence in felony, de- 


pends upon the ſtatutes of Phil. & Mar. and that this can- 
not be extended farther than the particular caſe of felony. 
But in the report of this caſe, 5 Mod. 165. it is ſaid, that 
the reaſon why ſuch depoſitions could not be read, was be- 
cauſe the defendant was not preſent when they were taken, 
and therefore had not the benefit of a crols- examination. | 
2 Haw. 430%] | 
Anciently, depoſitions taken in perpetuam rei memoriam 


were not publiſhed till after the death of the witneſſes, be- 


cauſe they were no evidence while the witneſſes were liv- 


ing; but this practice was found very inconvenient, becauſe 
thereby witneſſes became ſecure in ſwearing whatever they 
_ pleaſed, inaſmuch as they never could be prolecuted for 
perjury. Theory of Evid. 32. 


What a man himſelf, who is living, bath ſworn at one 
trial, can never be given in evidence at another to ſupport 


: him, becauſe it is no evidence of the truth; for if a man 
be of that ill mind to ſwear falſely at one trial, he may do 
the ſame at another on the ſame inducements ; but what a 


man fays in diſcourſe, without premeditation or expecta- 


tion of the cauſe in queſtion, is good evidence to ſupport _ 


him, becauſe that fhews that what he ſwears is not from 
any undue influence. But if a man hath ſworn at one 
trial different from what he hath ſworn at another, this is 
good evidence as to his diſcredit. . 35. 
No verdict ſhall be given in evidence, but between ſuch 
who were parties or privies to it; becauſe otherwiſe a 
man would be bound by a deciſion, who had not the liberty 
to croſs-examine: and nothing can be more contrary to 
natural juſtice, than that any body ſhould be.injured by a 
determination, that he, or thoſe under whom he claims, 
was not at liberty to controvert. Theory of Evid. 18, 19. 
And a verdict will not be admitted in evidence, without 
likewiſe producing a copy of the judgment founded upon 
it ; becauſe it may happen, that the judgment was arreſted 
upon a new trial granted. But this rule doth not hold, 


in the caſe of a verdiet on an iſſue directed out of chan- 


cery; 


* 
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cery; becauſe it is not uſual to enter up judgment in ſuch 
caſe; and the decree of the court of chancery is equally 
proof that the verdict was ſatisfactory, and ſtands in force. 
Theory of Evid. 21. 1 
A decree in chancery may be given in evidence be- Sentence or 
tween the ſame parties, or all claiming under them; for 52% Judsmeat. 
their judgments muſt be of authority in theſe caſes, where 
the law gives them a juriſdiction: for it would be very [ 
abſurd, that the law ſhould give them a juriſdiction, and | 
yet not ſuffer what is done by force of that juriſdiction to 
De Tull prove. 44-20, 3% ooo 
And note, wherever a matter comes to be tried in a 
collateral way, the decree, ſentence, or judgment of any 
court, eccleſiaſtical or civil, having competent juriſdic- 
tion, is concluſive evidence of ſuch matter: and in caſe 
the determination is final in the court, of which it is a 
decree, ſentence, or judgment, ſuch decree, ſentence, or 
judgment will be concluſive in any other court having 
concurrent juriſdiction. Id. 37. 
In the caſe of Benſon and Olive in the exchequer, T. Ancient deeds, 
3 G. 2. a deed was offered to be produced, which bore 
date 38 years before, without proving that the witneſſes 
were dead. And allowed by the court. They ſaid that 
in general 40 years was allowed to be the rule; but the 
courts never tied themſelves up ſtrictly to that rule, but 
39, 38, nay 35, have been allowed the ſame. 1 Bar- 
nard, 348. - „„ En 
And, E. 11 G. 2. Porter and Gordon, Upon a trial at 
bar, a deed was offered in evidence, executed 36 years ago, 
without proving the hands; which was oppoſed by the 
other ſide ; but admitted by the court, who ſaid, there 
was no fixed rule about it, but that it had often been 
allowed, where a deed was but 25 or 3o years old. 
v6 Yon-09. 1 5 
In cafes where writings have been loſt by burning of Writings loft or 
houſes, by rebellion, or when robbers have deſtroyed them, *9<caled. 
or the like; the law, in ſuch caſes of neceſſity, allows 
them to be proved by witneſſes. Fenk. 19. Wood. b. 4. 
c. 4. . 
If a man deſtroys a thing that is deſigned to be evidence 
againſt himſelf, a ſmall matter will ſupply it; and there- 
fore the defendant having torn his own note ſigned by 
him, a copy ſworn was admitted to be good evidence to 
prove it. L. Raym. 731. 


Where the defendant himſelf has the deed which con- 
cerns the land in queſtian, and refuſes (after notice) to 2 
| u 2 uce 
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duce it: a copy thereof will be permitted to be given in 
evidence, on its being proved to be a true copy. And if 
the party has no copy, he may produce an abſlract, nay 


even give parol evidence of the contents; becauſe in ſuch 
caſe it may be impoſſible to give better evidence. In civit 


cauſes, the court will ſometimes oblige parties to produce 


evidence which may prove againſt themſelves; or leave 


the refuſal to do it (after proper notice) as a ſtrong pre- 


ſumption, to the jury. 'The court will do it, in many 
caſes, under particular circumſtances, by rule before the 


trial; eſpecially, if the party from whom the production is 


wanted applies for a favour. But in a criminal or penal 


cauſe, the defendant is never forced to produce any evi- 
dence; though he ſhould hold it in his hands in court. 


Deer of Evid. 54. Burr. Mangf. 2489. | 
Where an or nal note of hand is loft, and a copy of 
it is offered in evidence to ſerve any particular purpoſe in a 


_ cauſe; ſufficient probability muſt be ſhewed to fatisfy the 


court, that the original note was genuine, before the copy 
will be allowed to be read. I Az. 446. 5 

But by L. Hardwicke, Ap. 16, 1740. On exceptions. 
to a maſter's report. Where a rent charge is granted by 


_ deed, and the deed happens to be loſt, the plaintiff cannot 


read a copy in evidence at law, but muſt either ſet up a 
preſcriptive title to the rent, from a conſtant and uninter- 
rupted payment, or he muſt bring his bill in equity, to 


be relieved againſt the accident of the original's being 


loſt. And the ſame rule holds in caſe of a bond; for 
though an hundred witneſſes could prove the ſubſtance of 
it, yet it is not ſufficient at law, for the plaintiff muſt de- 
elare upon it, ſetting forth that he produceth it in court. 


2 Ack. 61. 


And in the cafe of K. v. Metßeringham, 2 36 G. 3. 


which was upon an appeal againſt an order of removal. 


It appeared at the ſeſſions, that the order of removal and 


duplicate were loſt, whereupon parol evidence of the ex- 
iſtence of ſuch order, and the pauper's removal under the 


ſame, were allowed; which, the court ſaid, was legal and 


5 lufficient evidence of it. Durnf. and Eaft, 6 V. 556. 


Writing with. 
the ſeal torn off. 


wax upon it. 7 5 wiſden ; if it were ſealed, tho? the 


An indenture to guide the uſes of a common recovery, 
was offered in evidence, but the ſeals were torr off; yet 


it being proved to have been done by a little boy, it was 


allowed to be read. Palm. 402. 


To prove the taking of an oath, in the act of uniformity, 
a certificate was produced that had only a ſmall piece of 


ſeal 


Evidence, 


ſeal was broken off, yet it may be read, as we read reco- 


veries after the ſeal broken off; and he ſaid, he had ſeen 
an adminiſtration given in evidence after the ſeal broken 
off, and ſo wills and deeds. 11 Med. 11. MH. 21 C. 2. 
Clerk and Heath. 

If upon collateral iſſue, it is to be proved, that ſuch 
a one was juſtice of the peace, baronet, or the like; com- 
mon reputation is ſufficient proof, without ſhewing the 
commiſſion, or letters patent of the creation, Tr. per 
Pais, 347. 

The copy of the prebate of a will is good evidence, 
where the will itſelf is of chattels; for there the probate 
is an original, taken by authority, and of a publick na- 
ture; otherwiſe, where the will is of things in the realty ; 


Letters patent. 


Copy of a will 
or of letters of 
adminiſtration. 


8 in ſuch caſe the eccleſiaſtical courts have no au- 


thority to take probates; therefore ſuch probate is but a 
copy, and the copy of it is no more than the copy of a 
copy. 3 Salk. 154. 

The eccleſiaſtical court never grants an exeraplification 
of letters of adminiſtration, but only a certificate that ad- 
miniſtrarion was granted ; therefore where a leſſee pleads 
an alignment of a term from an adminiſtrator, ſuch certi- 
ficate is good evidence. So would the book of the eccle- 


ſiaſtical court, wherein was entered the order for granting 


adminiſtration. So would the copy of the probate of a 
will be evidence of ſuch an one being an executor, but a 


copy of the will would not be des of it. Kempton 


and Cro/s, E. 8G. 2. Buller's Niſi Prius, 246. 

So the copy of the court roll of a manor is good evi- 
dence, as alſo the copy of a church-regi/ter, the copies of 
town-books, and the like; for where the original itſelf is 
good evidence, the immediate copy thereof is alfo good 
evidence. Skin, 584. L. Raym. 154. 

And generally, wherever an original 1s of a publick na- 


Other copies 


ture, and would be evidence if produced, an immediate 


ſworn copy thereof will be evidence, as a copy of a bar- 
gain and file, of a deed inrolled, and the like ; but where 
an original is of a private nature, a copy is not evidence, 
unleſs the original is loſt or deſtroyed, 3 Salk. 154. 
H. 8 //. Lynch and Clarke, 
On a warrant to a conſtable to diftrain goods by virtue 
of an act of parliament ; the conſtable makes diſtreſs and 
returns the overplus to the offender, but keeps the war- 


rant. Reſolved, that a copy of the warrant in this caſe | 


will be good evidence. 6 Med. 83. AT. 2 An. Morley and 


 Staker, 
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mortem. 


Pariſh regiſter. 


Heralds books. 


| Bounder roll; 


Ter rier 80 | 


Indorſement of 
intereſt on a 
bond. 


: Shop -book. 


Evidence. 


o a copy of a conviction for killing game \ was agreed to 


be evidence in bar of an action brought for the. ſame 
Offene. T. 5 G. ; Þ . and Midlam. Burr. Mansf. 


1720. 
An inquiſition pet mortem is evidence, but not con- 
cluſive. 2 T. Jones 224. M. 34 C. 2. Earl of Thanet v. 


Foſter, 


The entry of the names and titles of perſons in a 
church- beok, either for marriages or births, is evidence, 
but not concluſive evidence, of the marriage or birth of any 
perſons, unleſs the identity of the perſon (by ſuch entries 


intended) is fully proved, and alſo ſtrengthened with cir- 


cumſtances, as cohabitation, the allowance of the Parris 
themſelves, and the like. 12 Vin. 89. 


Rolls or ancient books in the heralds office are evidence 


to prove a pedigree z but an extract of a pedigree, proved 
to be taken out of records, ſhall not; becauſe ſuch ex- 
tract is not the beſt evidence in the nature of the thing, 


as a copy of ſuch records might be had, Theory of 
Evid. 45. 3 Blackſt, 105. 

An old terrier, or ſurvey of a manor, whether eccle- 
ſiaſtical or temporal, may be given in evidence; for there 
can be no other way of aſcertaining the old tenures or 


boundaries. T, heory of Evid. 44. 


A terrier of glebe is not evidence for the parſon, aclely 


ſigned by the churchwardens, as well as the parſon; nor 


then neither, if they be of his nomination ; and tho? it 


be figned by them, yet it ſeems to deſerve very little cre- 
dit, unleſs it is likewiſe 6 gned by the ſubſtantial inhbabit- 


ants. But in all caſes, it is certainly ſtrong evidence 
againſt the parſon. Id. 45. 
M. 11 G. Searle and Lord Barrington. The indorſement 


on a bond by the obligee, of payment of intereſt, was 
allowed to be given in evidence by his adminiſtrator, to 
take off the preſumption from the length of time. L. 


Royme 1371 8 | 
By the 7 J. c. 12. No tradeſman nor handicraftman 
ſhall be allowed to give his /hop-boaok in evidence, on an 


action for money due for wares delivered, or for work 
done, above one year before the action brought. But 
this not to extend to any trading between merchant and 
merchant, merchant and tradeſman, or between tradeſ- 


man and tradeſman, for any thing directly falling within 
the compaſs of their mutual trades and merchandiſe. 
In the caſe of Pitman and Maddox, 11 V. A ſbop- 


beck was allowed for ame, it being proved that the 


ſeryant 
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ſervant that writ the book was dead, and this was his 
hand, and he accuſtomed to make the entries, and no 
proof was required of the delivery of the goods; and 
Holt Ch. J. ſaid it was as good evidence as the proof of 
a witneſs's hand to an obligation; and he held, that tho? 
the ſtatute of 7 J. ſays, a ſhop-book ſhall not be evi- 
dence after the year, yet it is not of itſelf evidence within 
the year. 2 Sall. 690. 
A man's book of accounts is no evidence for the owner Book of ac- 
of the book, but for the adverſe party; for his book can- 9u2t5: 
not be of better credit - than his oath, which would not 
ſerve in his own caſe. Tr. per Pair. 348. 
In the caſe of Barry v. Bennington, H. 32 G. 3. it was Steward's book. 
determined, that on an action of treſpaſs where the right 
to the ſoil is in iſſue, entries written by the ſteward of a 
former owner from whom title is derived, in a common 
day book, are admiſſible evidence, if ſuch ſteward be 
dead, Duraf and Zaſt, 4 V. 154. 0 
In the cafe of the Queen and Mead, the defendant private books 
and eight others were incorporated under an act made of entries. 
39 El. by the name of the ſurveyors of the highways at 
Aileſbury in the county of Bucks, and were truſtees of a 
_ charity called Bedford's gift. An information was pre- 
ferred againſt the deten dag, for executing this office, 
being an office of truſt, TEIN having taken the oaths, 
contrary to the 25 C. 2. To which he pleaded 
not guilty. And now it was © om for a rule, that the 
proſecutor might have two books produced, which theſe 
| ſurveyors kept, in which they entered their elections, 
and alſo their receipts and diſburſements ; and that he 
might take copies of what he thought neceſſary, and that 
the books might be produced at the next aſſizes at the 
trial. But it was denied by the court; becauſe they are 
perfectly of a private nature, and it would be to make a 
man produce evidence againſt himſelt 1 in a criminal proſe- 
cution. L. Raym. 927. 
A copy of an inſcription on a RY e hath been Inſcription on a 
allowed to be given in evidence. -- -* dA 
The examination of an almanack, that ſuch a lay of the Almanach. 
month was Sunday, was ruled to be ſufficient; and that 
a trial of this by a jury is not neceſſary, altho it is a 
matter of fact. Cro. Eliz. 227. 
And the reaſon why the kalendar in an almanack is al- 
lowed as evidence ſeemeth to be, becauſe the ſaid kalendar 
is part of the book of common Prayer: which is eſtabliſhed 
by act of — N 
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Father's entry 


of the child's 
birth. 


General hiſtory, 


An almanack wherein the father had writ the day of 
the nativity of his ſon, was allowed as evidence to prove 
the nonage of his ſon. Raym. 84. 

Camden's Britannia was offered in evidence, to prove 
a particular cuſtom, but refuſed ; for the court held, that 
a general hiſtory might be given in evidence to prove a 
matter relating to the kingdom in general, becauſe the 
nature of the thing requires it; but not to prove a par- 
ticular right or cuſtom : So in the caſe of Sr. Katherine's 
hoſpital, Hale Ch. J. allowed a chronicle to be evidence 
of a particular point of hiſtory in Edæard the third's time: 
So a year book may be evidence to prove the courſe of the 


court. And in this caſe it was admitted, that heralds? books 


are good evidence as to pedigrees, and pariſh regiſters as to 
births and marriages, upon the nature of the thing. But 
in the exchequer, the queſtion being whether the Abbey de 


Fontibus was an inferior abbey or not, Dugdale's Mona/ti- 


con was refuſed for evidence, becauſe the original records 
might be had in the augmentation office. 1 Salk, 281. 


7 WM. Stainer and the Burgeſſes of Droitwich. 
So in the caſe of Cockman and Mather, E. 13 G. On 
a trial at bar, concerning the right of viſiting Unzwer/ity 


college in Oxford, one of the iſſues was, whether king 


Alfred was founder. And the counſel for the plaintiff 


would have given in evidence ſeveral hiſtorians as to this 
point. But the chief juſtice declared, that ſuch evidence 
is never admitted, unleſs in proof of a point concerning the 
public government. And the evidence was not allowed. 


Barnard. 14. 


$imilitude of 


hands. 


It ſeems to have been generally holden, ſince the re- 
verſal of the attainder of Algernen Sydney that ſimilitude 
of hands is not evidence in any criminal caſe, whether ca- 


pital or not capital. 2 Haw. 431. L. Raym. 30. 


And, generally, it is ſaid, that ſimilitude of hands is no 


evidence; but ſaying that lie” was well acquainted with 


his writing, and knew it to be the party's, is evidence. 


12 Fin. 204. 


And in general caſes, the witneſs ſhould have gene 


his knowledge from having ſeen the party write; but un— 


der ſome circumſtances that is not neceſſary; as en the 
hand-writing to be proved is of a perſon reſiding abroad, 


one who has frequently received letters from him in a 


courſe of correſpondence, would be admitted to prove it, 
tho? he had never ſeen him write. So where the an- 
Bonny of the writing makes it impoſſible for any living 


witnels to ſwear he ever ſaw the party write; as where a 


parſon' $ 
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parſon's book was produced to prove a modus, the par- 
ſon having been long dead, a witneſs who had examined 
the pariſh books, in which was the ſame perſon's name, 
was permitted to ſwear to the fimilitude of the hand- 


writing, for it was the beſt evidence in the nature of the 


thing, for the pariſh books were not in the plaintiff's 
power to produce. Theory of Evid: 25, 26. 

So in the caſe of Gould and Jones, T. 2 G. 3. On the 
trial of an iſſue out of chancery, before lord Mansfield at 


the ſittings in Middleſex, where it was diſputed, whether 


the name of one William Jones, ſubſcribed to a declaration 


of truſt, was genuine; and, to prove the hand-writing 

forged, a witneſs was produced, who had frequently cor- 
reſponded with Jones, but had never ſeen him write x 
Lord Mansfield, upon debate, held him to be a good evi- 
dence, and his teſtimony Ropordingly was admitted, Black, 


Keb. 384. 


. 07 the evidence of witneſs. 
It ſeems that the confeſſion of the defendant, whether 


taken on an examination before juſtices of the peace, in 
purſuance of the 1 & 2 P. & M. c. 13. or 2 C3 F. & 


M1. c. 10. upon a bailment or commitment for felony, or 


taken by the common law upon an examination for other 


crimes not within theſe ſtatutes, or-in diſcourſe with pri- 
vate perions, hath always been allowed to be given in 


Confeſſions 


evidence againſt the party confriling, but not againſt 


others. 2 Haw. 429. 


It is to be obſerved, that there be many een 


that diſable a juror, that are not ſufficient exceptions 


againſt a witneſs: Thus the exception of kindred is a good 


Witneſs of kin 
to the party. 


cauſe of challenge againſt a juror, but not againſt a wit 


neſs ; therefore the father may be a competent witneſs for 
or againſt his fon, or the ſor: for or againſt his father. 
Theſe and the like exceptions may be to the credit or ere- 
dibility of the witneſs, but are not exceptions againſt his 
competency. 2 H. H. 276. 

For, that I may obſerve it once for all, the exceptions 
to a witneſs are of two kinds. 1. Exceptions to the cre- 
dlit of the witneſs, which do not at all diſable him from 
being ſworn, but yet may blemiſh the credibility of his 


teſtimony; and in ſuch caſe the witneſs is to be allowed, 


but the credit of his teſtimony is left to the jury. 2. Ex- 
Eeptions te to the competency of the witnels, which do ex- 
dlude 


Difference be- 
tween a credible 
and a competent 
witnels, 
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Witnefs iufa- 


MOU Is 


Witneſs con- 


victed of petit 


laicenys 


Witneſs not to 


_ accuſe himſelf. 


Evidence. 
clude him from giving his teſtimony, and of theſe excep- : 
tions the court is the judge. 2 H. H. 276, 277. 

It ſeems agreed, that an attainder, judgment, or con- 
viction of treaſon, felony, piracy, præmunire, perjury, or 
forgery on 5 El. and alſo a judgment in attaint for giving 
a falſe verdict, or in conſpiracy at the ſuit of the king, 
and alſo judgment for any heinous crime to ſtand on the 
pillory, or to be whipped or branded, are good cauſes of 
exception againſt a witneſs, while they continue in force. 
2 Haw. 432. Theory of Evid. 107. Buller's Ni. Pri. 291. 

In the caſe of Pendock and Mackender, H. 28 G. 2. 
the queſtion was, whether a perſon convicted and whip- 
ped for petit larceny ſhall be allowed to be a witneſs. And 
the court were clearly of opinion that he ſhall not; and 
laid it down as a rule, that it is the crime that creates the 
infamy, and not the puniſhment for it. Petit larceny is 
felony ; and there is no caſe where a perſon convicted 
thereof was ever admitted to be a witneſs. 2 Wilf. 18. 

But by the 31 G. 3. c. 35. after reciting, that perſons 
convicted of grand larceny are by their punifhment reſtored 
to their credit as witneſſes, but that perſons convicted of 
petty larceny remain incompetent; It is enacted, that no 


perſon ſhall be an incompetent witneſs by reaſon of a 
conviction for petty larceny. 


Alſo, it is a general rule, that a witneſs ſhall not be 
aſked any queſtion, the anſwering to which might oblige 
him to accuſe himſelf of a crime; and that his credit is 


to be impeached only by general accounts of his character 
and reputation, and not by proofs of particular crimes, 


whereof he never was convicted. Id. 

And a man ſhall not be permitted to ſwear, that he was 
ſuborned and perjured. Sr. Tr. V.3. 427. 

And L. Coke ſays, a witneſs alleging his own infamy 
or turpitude, is not to be heard. 4 Inf. 279. 

Thus a wife was diſallowed to be a witneſs to prove her 


. huſband had no acceſs to her in a caſe of baſtardy. Seſf. . 
Cafes, V. 2. 1/5 K and Reading, M. 8 G. 2. TER 


But in the caſe of K. v. Bramley, the court ſaid, that 
the reputed mother is a competent witneſs to prove 


the legitimacy of her baſtard children. ey and aß, 


5 V. 330. 3 


— 
— N — — — — 


mY See this cals and ſeveral others on the ſame ſubject, 
title Baſtards, I.— And alſo Poor. (Settlement by Marriage.) 


. 


Evidence. 

It ſeems clear at this day, that outlawry in a perſonal 
action is not a good exception againſt a witneſs, as it Is 
againſt a juror. 2 Haw. 433. 

A perſon convicted of felony, who 1s admitted to his 
clergy, and burnt in the hand, is wand re · enabled to be 
a witneſs. Id. 

And it ſeems agreed, that the king s pardon of treaſon 
or felony, after a conviction or attainder, reſtores the party 
to his credit. 2 Haw, 433 

Infidels cannot be witneſſes, that is, ſuch who profeſs 
no religion that can bind their conſciences to ſpeak truth. 
But when any perſon profeſſes a religion that will be a tie 
upon him, he ſhall be admitted as a witneſs, and ſworn 
according to the ceremonies of his own religion; for it 
would be ridiculous to ſwear a witneſs upon the holy 


evangeliſts, who did not believe thoſe writings to be ſa- 


cred. Thus 7ews are always ſworn upon the old teſta- 
ment; Mahometans on the koran; thoſe of the Gentou 
religion according to the ceremonies of that religion. 
Buller Ni. Pr. 292. 
Want of diſcretion is a good exception againſt a wit- 
neſs; on which account alone it ſeems, that an infant 
may be excepted againſt. 2 Haw. 434. 


But if an infant be of the age of 14 years, he 3 is in 


to this purpoſe of the age of diſcretion, to be ſworn as 


a witneſs; but if under that age, yet if it appear that 
he hath a competent diſcretion, he may be ſworn. 


2 H. H. 278, 
And in many caſes an infant of tender years may be 
examined, where the exigence of the caſe requires it 
which poſſibly, being fortified with concurrent evidences, 
may be of ſome weight; eſpecially in caſes of rape, bug- 
gery, and ſuch crimes as are practiſed upon children. 
2 H. H. 279. 284. (a) 

But in no caſe ſhall an infant be admitted as evidence, 
without oath. Str. 700. I Aik. 29. 
And in Powell's caſe, tried before Gould, I. at Yr, ork 1775, 
which was an indictment for a rape. The proſecutrix 
was an infant between 6 and 7 years of age; and upon the 
preſumption of law, that a child under the age of 7 years 
is incapable of underſtanding the nature of an oath, and 
1s therefore incompetent to take it, ſhe was admitted to 
give her evidence un the 3 without being ſworn. 


8 


* 8 


() For more on this ſubject, ſee ütle Inkants. 


The 
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Infidels, Jews, 
Mah metans, 
and Gentous, 


Witneſs want- 
ing diſcretion, 


Witneſs being 
an infant. 


Witneſs muſt 
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Witneſs being a 
Quaker. 


Witneſs inter- 
eſted. 


Evidence. 
The priſoner was acquitted upon her teſtimony. The 
judge however conceiving that by law, every priſoner 


muſt be convicted upon legal evidence, and that, eſpecially 


in criminal caſes, no evidence can be legal unleſs it is 
given upon oath, he mentioned the caſe to the judges; 
and the majority of them were of opinion, that in criminal 
caſes no teſtimony can be received except upon oath, 
Leach's Cr. La, 104. 

And in the caſe of K. v. Brafer, in the year 1778, 


it was determined in the fame manner. Leach: s Cr. Law, 


104. (a) 
And Mr. J. Buller ſays, in 8 to 1 there 


ſeems to be no preciſe time fixed wherein they are ex- 


cluded from giving evidence; but it will depend in a great 
meaſure on the ſenſe and underſtanding of the child, as it 
ſhall appear on examination to the court, However it 
ſeems to be ſettled, that a child under the age of ten ſhall 
in no caſe be admitted; but after that age, if the child 
appear to have any notion of the obligation of an oath, 
after there has been a foundation laid by other witneſſes 
to induce a ſuſpicion, the child ſhall be admitted to prove 
the fact. Doubtleſs the court will more readily admit 


ſuch a child in the caſe of a perſonal injury (ſuch as rape) 
than on a queſtion between other parties; and perhaps in 
Tuch caſe, would even admit the infant to be examined 


without oath; for certainly there is much more reaſon 


for the court to hear the relation of the child, than to re- 


ceive it at ſecond hand from thoſe that heard it ſay fo. 
In caſes of foul facts done in ſecret where the child is the 


party injured, the repelling their evidence entirely 1s, in 
Tome meaſure, denying them the protection of the law; 


yet the levity and want of experience in children, is un- 


_ doubtedly a circumſtance which goes greatly to their 


credit. Buller's Ni. Pr. 293. 
By 7 & 8 W. c. 34. no Duaker ſhall be allowed to give 

evidence in any crimial cauſe, except upon oath, 

It ſeems an unconteſted rule 1n all caſes, that it 1s a good 

exception againſt a witneſs that he is either to be a gainer 

or loſer by the event of the cauſe, whether ſuch advantage 


be direct and immediate, or conſequential only. 2 Haw, 


453" 


Thus in an information upon the ſtatute of »/ury, the 


party to the uſurious contract ſhall not be admitted to be a 


n x * 
— = 


—— * — — — 


(a) See this caſe, title Inkants. : 
5 | | | witneſs 


>» 
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witneſs againſt the uſurer, for in effect he ſhould be wit- 
neſs in his own cauſe, and ſhould avoid his own bonds 
and aſſurances, and diſcharge himſelf of the moury bor- 
rowed. 1.1/1.6. 

Thus alſo an attorney ought not to be examined againſt | 
his client, becauſe he is obliged to keep his ſecrets : but 
of his own knowledge before retainer, he may be exa- 
mined as a e if ſerved with a ä Foods 
b. 4. c. 4. A 

But upon an indictment for battery, or the like, 
the party grieved may be a witneſs againſt the defend- 
ant, becauſe the proſecution 1 is at the ſuit of the king. 
„ | 

And by 27 2 J. . 29% where pecuniary penalties or 
parts thereof are given to the poor, the inhabitant of any 
place may be a competent witneſs to prove an offence, 
though the place may be benefited by the conviction of the 
offender, unleſs the penalty exceed 200. 

And in many criminal caſes, from the neceſſity of the 
thing, intereſted perſons are allowed as witneſſes. As 
where the owner proſecutes an indictment of felony for 
ſtolen goods, he is concerned in intereſt; for he will be 
entitled to reſtitution : and yet his evidence i 15 admitted. 
So in removing an indictment by certiorari from the ſeſ- 
ſions to the king” s bench; tho? the proſecutor in that caſe, 
if the defendant be convicted, is entitled to his colts, yet 
he is allowed as a witneſs. So where a man, in caſe of 
conviction of the offender for a robbery ; will be entitled. 
to a 40 l. reward; yet his evidence thall be received. 
And by Parker Ch. J. As to the caſes where a 4ol. re- 
ward is given, they admit of this anſwer ; that the inten- 
tion of thoſe acts would be quite defeated, if ſo be the re- 
ward ſhould take off the evidence. The ſame anſwer ma 
ferve to the caſes put upon an indictment of felony for 
ſtolen goods; and where the indictment is removed by 
certiorari: for none in the firſt cafe but the owner can 
prove the property of the goods; and in the ſecond, if 
the giving of coſts ſhould take of the evidence of the pro- 
ſecutor, the act of parliament deſigned to diſcountenance 
the removing of ſuits by certiorari, would give the greateſt 
encouragement to them that 1s poſſible. 10 Mod. 193. 
M. 12 An. ©. and Muſcet. | 

Alſo it ſeems agreed, that it is no Ny exception 
againſt a witneſs, that he has a maintenance from the 
king ; for every one may maintain his own | witneſſes. 
2 Haw, 434- 

Thus 
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Thus alſo, one commoner may be a witneſs for another 
claiming common, becauſe in effect it charges himſelf; that 
is to ſay, he admits another to have common with him- 
ſelf. But if the preſcription be, that all the inhabitants of 
ſuch a place ought to have common there, one of the 
inhabitants cannot be a witneſs, to prove that another of 
the ſaid inhabitants ought to have common there, becauſe 
in effect he would ſwear to give himſelf right of common 
there. L. Raym. 731 

A truſtee may be a witneſs, if he hath releaſed his truſt ; 
but not if he hath conveyed it over. Sid. 315. M. 18 C. 2. 
Stevens and Gerrard. 

An heir at law may be a witneſs concerning the title to 
the land, but the remainder-man cannot, for he hath a 
preſent intereſt, but the heirſhip is a mere contingency, 


1 Salk. 283. M. 10 W. Smith and Blackbam. 


In evidence to a jury at bar, a ſpecial iſſue by rule of 
court was directed to try the cuſtom of lady Percie's manor 
of We/tward in Cumberland, whether fines on the tenants 
on their lord's death, be due to the heirs or ſucceſſors of 
the lord, during his minority; the defendant excepted to 
the fheward: becauſe he had a fee on admiſſion, but it was 
not allowed, and he was ſworn. 3 Keb. go. 

A witneſs laying a wager in the cauſe, is no hindrance 


dic his being a witneſs; for the other has an intereſt in his 
evidence which he cannot deprive him of. Fareſl. 31. 


Str. Ga, 
If a perſon apprehend; himſelf to be intereſted, tho' in 
ſtrictneſs of law he is not, yet he ought not to be ſworn: 


as where the witneſs for the plaintiff apprehended that it- 
the plaintiff ſhould recover, he would remit a claim of 
| ſome money which he (the plaintiff) had upon this wit- 


neſs ; but if he ſhould not recover, he would not remit it; 


although in ſtrictneſs of law, his recovering or not re- 


covering in that caſe would not alter the claim: or as in 
caſe where the witneſs owned himſelf to be under an ho- 
norary, though not under a binding engagement, to pay 


the colts. Str. 1 29. 


If a man hath been examined on interrogatories, being 


at that time diſintereſted, and afterwards becomes inte- 


reſted, his depoſition may be given in evidence; becauſe 


his a Fe. muſt be taken as it ſtood at the time of his 
examination. So if a witneſs to a bond becomes after- 
wards repreſentative of the obligee, his hand muſt be 


proved in like manner as if he were dead, 2 Ait. 615. 
2 Veey 44. 3 
In 


Evidence. 8 
In the caſe of K. v. Profer and others, M. 31 C. 3. 
On an appeal againſt a poor-rate ſetting forth, that ſeveral 
perſons were omitted in the rate who poſſeſſed rateable 
property. Objection was taken on hearing the appeal 
to the evidence of ſeveral perſons on account of their 
being liable to be rated, altho” they were not in fact rated. 
The ſeſſions being of opinion that ſuch teſtimony was 
incompetent, refuſed to receive the ſame. But by N 
L. Kenyon Ch. J. (inter alia: The poor rates are made | 
for a Koen ſpace of time only; they are adapted to the 
ſituation of the pariſh at the time they are made, and 
perſons who are liable to be rated one month may not be 
ſo in the next. The rateability of one perſon cannot 
effect that of another; and therefore whatever rateable 
property one perſon may have in the pariſh, yet as his 
name is not inſerted in the rate, his teſtimony was im 
properly rejected. Buller J. I have often heard 
L. Mansfeld ſay, that the queſtion whether the evidence 
be admiſſible or not, depends on the ſubject matter to 
which it is applied. In his caſe a witneſs is called to 
prove that the appellants have rateable property, who is 
| himſelf liable to be rated, but is not rated. It has been 
argued, that a perſon who is liable to be rated only, is 
equally an incompetent witneſs, as if he were actually | 4 
rated; but there is a material difference between the two 1 
caſes. It has been ſettled in ſo many caſes at mt prius 
that the liability to be rated is no objection to his being 
called as a witneſs, that it is now conſidered as an eſta- 
bliſhed point. The firſt queſtion on this ſubjeCt aroſe be- 
fore Mr. Baron Burland at Saliſbury, in an action on a 
penal ſtatute, which gave part of the penalty to the pariſh ; 
and a perſon being called as a witneſs to ſupport the 
action who was liable to be rated to the poor, it was ob- 
jected that ſuch liability rendered him incompetent : but 
that learned judge ſaid, that as he was not rated, he had 
not an immediate tereſt at that time, and the witneſs 
was admitted. The ſame point has ſince been repeatedly 
ruled by different judges. The rule ſtated by one of the 
counſel, that the witneſs is to be totally indifferent at the 
time when he is examined, is not accurate: if ſuch a rule 
were to prevail, every objection which now goes to the 
credit of the witneſs only, would render him incompetent. 
That rule more properly applies to 7urors, who are re- 
jected on very ſlight grounds. I take the rule to be this; 
that if the witneſs can derive no benefit from the cauſe then 
10 | before 
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before the court, he is competent. — Graſe, J. of the 
ſame opinion. Order of ſeſhons quaſhed. Durnf. and 
Loſt, 4 V. 1 TE 

And in the caſe of K. v. South Lynn, T. 34 G. 3. upon 
an appeal reſpecting a ſettlement, one Charles Newman, 
the owner of a houſe and other eſtates in the pariſh re- 
moved from, and alſo occupier of a ſmall garden ground 
in the ſame pariſh, alſo his own property; and one Simon 
Newman, who is alſo an occupier of a dwelling houſe in 
the ſame pariſh of 5 J. a year, but neither of them aſſeſſed 
to the poor's rate there, were produced as witneſſes, but 


rejected by the court on the ground of their being rateable, 


and therefore intereſted in the event of the appeal. Har- 
vey and Percival endeavoured to ſhew, that this caſe was 
different from the above caſe of K. v. Proſſer, for here the 
witneſſes have a permanent property in the pariſh for 


which it is found they were liable to be rated, and are di- 
rely intereſted in defeating the ſettlement in their own 


pariſh, as they would be liable to the future maintenance 


of the pauper. Otherwiſe the reaſon for admitting the 


competency of theſe witneſſes will alſo extend to admitting 
the evidence of a pariſhioner who is in fact rated, provided 
he has paid the rate; becauſe it may equally be ſaid in 
that caſe, that ſuch perſon having paid his quota, can have 
no intereſt in the application of the money collected under 


it; and in both caſes the party is liable to all future rates. 
* Kenyon Ch. J. ſaid, that with reſpect to the compe- 


tency of theſe witneſſes, I ſee no reaſon to depart from 


the opinion given in the caſe of K. v. Profer, Durnf. and 


Eaſt, 5 V. 664. 

But in the caſe of Srvire v. Bell, &c. M. 34 6.3. it 
was determined, that if the ſubſcribing witneſs to a bond 
given to indemnify a pariſh againſt the charge of a baſtard 
child, be intereſted in ſuch pariſh, as well at the time of 
the atteſtation, as at the trial; he cannot be examined as a 
witneſs to prove the execution thereof; nor is proof of his 


hand-writing ſufficient for that purpoſe, Durnf. and Laſt, 


5 V. 371. 


In the caſe of K. v. Little Lumley, H. 35 G. 3. The 


quarter ſeſſions for Durham quaſhed an order for the re- 
moval of F. Greenwall an ideot, from Little Lumley to 


Lameſley ; ſubject to the opinion of this court on the fol - 
lowing caſe. The reſpondents, to prove the birth of the 
pauper, called E. Morallee an inhabitant of Lameſley, not 


rated to, nor paying any parochual taxes, but on the 
contrary 


Evidence. 


contrary receiving relief from the townſhip ; but ſhe de- 


clined to give her evidence vo/untarily; they then called 


S. Hall, wife of W. Hall, to identify the pauper, who 


were inhabitants of Little Lumley but were not rated to 
nor pay any parochial taxes. The ſeſſions being of opi- 


nion that E. Morallee was not compellable to give evi- 


dence on the part of the reſpondents, and that S. Hall 


was inadmiſſible, on account of her being an inhabitant 


of Little Lumley, refuſed to examine her, and the re- 
ſpondents not producing any other witneſs, the appeal 


was allowed. The court ſaid that the mere circumſtance 


of the inhabitancy (a) did not create an intereſt in the 
laſt witneſs called, ſo as to make her an incompetent wit- 


neſs, and there was no reafon why the former ſhould not 
be compelled to give evidence; and they ordered the caſe 
to be ſent back to the ſeſſions to be heard. Durnf. and 
Zaſt, 6 V. 157. 
It ſeems agreed, that the huſband and wife being as one 
and the ſame perſon in affection and intereſt, can no more 
ive evidence for one another, in any caſe whatſoever, 


than for themſelves; and that regularly the one ſhall not 


be admitted to give evidence againſt the other, nor the 
examination of the one be made uſe of againſt the other, 


by reaſon of the implacable diſſention which might be 


cauſed by it, and the great danger of perjury from taking 
the oaths of perſons under ſo great a bias, and the extreme 


hardſhip of the caſe. Yet ſome exceptions have been 


allowed in caſes of evident neceſſity; as in the lord Audley's 


" Hoſband and 


Wife. 


caſe, who held his wife, while his ſervant by his command 


raviſhed her; or where a man is indicted for a forcible 
marriage on the ſtatute of the 3 H. 7. or where either a 
| huſband or wife have cauſe to demand ſureties of the peace 
againſt the other. 2 Haw. 431, 432. 
H. 28 G. 3. K. v. Inhabitants of Cliviger. This was 
a caſe upon a ſettlement, On hearing the appeal, 7. 
Whitehead the pauper was called by the removants to 


prove his marriage with Margery, who was removed along 


with him as his wife, which marriage he ſwore to; he 


afterwards was called by the appellants to prove a former 


marriage with one Ellen, when he ſwore he never was 


married to her. Ellen was then called to prove her mar- 


—— — — 


\ 


(a) See K. v. Tre ante, under thas head, 


Vol. . XX. rige 


dge or juror 
ing a witneſs. 


Witneſs being 
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Witneſs an alien 
or bond man. 


Witneſs blind. 


Witneſs over 
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riage with him, but her evidence was refuſed by the ſeſ- 
ſions, becauſe ſuch evidence ſhewed him to have been 
guilty of bigamy. And it was holden by the court, that 
a wife ſhall not be called in any caſe to give evidence, 
even ending to criminate her huſband. Durnf. and Laſt, 
2 V. 263. 

Alſo in the cafe of Davis v. Dinwody, E. 32 C. 3. 
was determined that huſbands and wives cannot in 5 
caſe be witneſſes either for or againſt each other. 
Durnf. and Eaft, 4 V. a 

It feems agreed, that it is no exception againſt a per- 
ſon's giving evidence either for or againſt a priſoner, 
that he is one of the Judges or jurors who are to try him. 
2 Haw. 432. 

But where a juror is called upon to give his evidence, 
he ought to give it upon oath openly in court, and not be 
examined privately by his e Bac. * Evid. 
A. 2. 

alt hath been long ſettled, that it is no exception againſt 
a witneſs, that he hath confeſſed himſelf guilty of the ſame 
crime, if he hath not been indicted for it; for if no ac- 
complices were to be admitted as witneffes, it would be 
generally impoſſible to find evidence to convict the greateſt 
offenders. 2 Haw. 432. 

Alſo it hath been often ruled, that accomplices who are 
indicted are good witneſſes for the king, until they be 
convicted. 1d. 

Alſo it hath often been adjudged, that ſuch of the de- 
fendants in an information, againſt whom no evidence 1 1s 
given, may be witneſſes for the others. II. 

It hath been alſo adjudged, that where three perſons are 
ſued in three ſeveral actions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the ſame thing, they 
may be good witneffes in ſuch actions for one another. Id. 

It ſeems agreed, that it is no good exception againſt a 
witneſs, that he is an alien, or villein, or bondman. 
2 Haw. 434. 

There were two witneſſes to a deed, and one of them 

was blind. It was ruled by Holt Ch. J. that ſuch deed 
might be proved by the other witneſs, and read; or might 
be proved, without proving that this blind witneſs is dead; 
or without having him at the trial, proving only his 
hand. L. Raym. 734. Wood and Drury. 135 
If a witneſs is beyond the ſea, it is uſual to prove his 
hand, and chat he is beyond the ſea. 12 Viner ber 
ere 


Evidence. „ 


There were two witneſſes to a bond; one in Africa; Witneſs become 
and the other in Bedlam, mad: On an order to prove an inſane. 
exhibit viva voce in chancer y, a witneſs proved theſe facts, 
and their hands to the bond as if dead. T. 5 & 6 G. 2. 

12 Viner 224. 

In the caſe of Doe on the ſeveral demiſes of 3 Witneſs may 
and Phil ips againſt Perkins and others, T. 30 G. 3. it rey een 
Was adjudged, That a witneſs may refreſh his 3 by pers, &c. 
any book or paper, provided he can afterwards ſwear to 
the fact from his own recollection; but if he cannot 
{wear to the fact from recollection any farther than as 
finding it entered in a book or paper, then the original 
book or paper muſt be produced, tor he ſhall not be al- 
lowed to give evidence from a copy or extract trom it. 

Durnf. and Eaſt, 3V. 7 49. 

If a witneſs to a Jeed is dead, it is not ſufficient to Witneſs dead, 

prove his hand-writing, but it muſt be proved alſo _ 
he is dead. 2 Atk. 48. 

And where a perſon has lived abroad for ſome years, 
after atteſting a deed, there muſt be ſtrict proof of his 
death: Otherwiſe it is, where the witneſs has lived con- | 4 

ſtantly in England, from the time of ſubſcribing his name 1 
to the day of his death; for in that caſe, a flight evidence 
of his death is ſufficient, eſpecially where the perſon who 
proves his hand knew him intimately, who ſwears that 
he believes him dead. Id. 
Z But where the witneſs is dead, it is ſuſkcient to prove 
3 the witneſs's hand, without proving the hand of the party. 
Ss. 12 F mer 224, 

The ſayings of a dead man are not to be given in evi- 
dence to prove a particular fact; they are only to be ad- 
mitted in proof of general ufages and cuſtoms; 3 but as for 

a particular fact, lying in the knowledge of a particu- 
lar perſon, by his death the evidence 1s loit. . 27 
V. 5. 456. | 
And it hath been agreed, that the evidence given by a 
witneſs at one trial, cannot in the ordinary courſe of juſ- 
tice be made uſe of againſt a defendant, on the death of 
ſuch witneſs at another trial. 2 Haw. 430. 
In the caſe of murder, what the deceaſed declared after 
the wound given, may be given in evidence. 12 Viner 
118. 

But where ſuch declaration i is reduced into writing, the 
| writing itſelf muſt be produced, and not evidence thereof 
siven! viva voce. Id. 119. 

. mom X x 2 It 
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Hearſay, 


Evidence, 


It is a general rule that hearſay is no evidence; for no 
evidence is to be admitred but what is upon oath; for if 
the firſt ſpeech was without oath, another oath that there 
was ſuch ſpeech, makes it no more than a bare ſpeaking, 
and fo of no value in a court of juſtice; and beſides, the 


adverſe party had no opportunity of a croſs examina- 


tion; and if the witneſs is living, what he has been 


heard to ſay is not the beſt evidence that the nature of 


the thing will admit. But tho' hearſay ought not to be 
allowed as direct evidence, yet it may be allowed in cor- 
roboration of a witneſs's teſtimony, to ſhew that he af- 
firmed the fame thing before on other occaſions, and that 


he is ſtill conſtant to himfelf. So where the iflue is on 


the legitimacy of a perſon, it ſeems the practice to admit 


evidence of what the parents have been heard to ſay, 


either as to their being or not being married, for the 
preſumptionariſingfrom the cohabitation is eitherſtrength- 
ened or deftroyed by ſuch declarations, which altho? not 
to be given in evidence directly, yet they may be aſſigned 
by the witneſs as a reaſon for his belief one way or other. 
So hearſay is good evidence to prove who was a man's 
grandfather, when he married, what children he had, and 
the like, of which it is not reaſonable to preſume that there 
is better evidence. So to prove that a man's father or 
other kinſman beyond the ſea is dead, the common repu- 
tation and belief of it in the family gives credit to ſuch 
evidence; and for a ſtranger it would be good evidence, 
if a perſon ſwore that a brother or other near relation had 


told him fo, which relation is dead. So in queſtions of 


preſcription, it is allowable to give hearſay evidence, in 
order to prove general reputation: and where the iſſue 
was of a right to a way over the plaintiff*s cloſe, the 


defendants were admitted to give evidence of a con- 


verſation between perſons not intereſted, then dead, 
wherein the right to the way was agreed. Theory of 
Evid. 111, 112. 

So in eſtabliſhing a title to an eſtate upon a pedigree, 


evidence that a man has not been heard of for many years, 
is ſufficient evidence prima facie to prove him dead without 


iſſue, ſo as to put the oppoſite party upon proof that he {till 
exiſts, Many perſons go to the Eaſt and Weſt Indies, 
and are never heard of more. In the mean time what is 
done upon ſuch a trial is no injury to the man or his 
iſſue, if he or they ſhall afterwards appear and claim the 
cate. Black. Rep. 494: 

Hearſay 


Evidence. 


Hearſay evidence from a wife whoſe huſband is living. 


abroad, of his declaration reſpeCting his ſettlement, is 
admiſſible when ſupported by flight circumſtances. K. 
v. Holy Trinity in Wareham, M. 22 G. 3. Cald. wt 141. 


IV. Of proceſs to cauſe liner Fo appear. 


The i means to bring in witneſſes, are of 


two kinds. 1. By proceſs of /ubpwena (A) iſſued in the 


king's name by the juſtices, or others, where the trial is 


Two ways of 
cauſing witneſſes 
to appear. 


to be. 2. Which is the more ordinary and more effectual 


means (in criminal caſes), the juſtices that take the exa- 
mination of the perſon accuſed, and the information of 
the witneſſes, may at that time, or at any time aſter, and 
before the trial, bind over (B) the witneſſes to appear at 
the ſeſſions, and | in caſe of their refuſal either to come, or 
to be bound over, may commit them for their contempt in 
-{uch refufal. 2 H. H. 282. | 

By the 27 G. 2. c. 3. When any poor perſon ſhall 
appear on recognizance 1n any court to. give evidence 
_ againſt another accuſed of grand or petit larceny or other 
felony, the court may, at the prayer, and on the oath of 
ſuch perſon, and on conſideration of his circumſtances, 
order the treaſurer to pay hun ſuch ſum as they ſhall think 


reaſonable for his time, trouble, and expence ; which order 


the proper officer ſhall make out for the fee of 64. ; except 
in Middleſex, where the ſame ſhall be paid by the overſeers 
of the poor where the perſon was apprehended. 

And by the 18 C. 3. c. 19. The court where any per- 


ſon ſhall appear on recogniz ance or /ubpenato give evidence 


as to any grand or petit larceny or other felony, whether 
any bill of indictment be preferred or not, may order the 
treaſurer to pay to him ſuch ſum as they ſhall think reaſon- 
able, not exceeding the expences he was bona fide put unto, 
making alſo, if he ſhall appear to be in poor circ nance, 


a reaſonable allowance for his trouble and loſs of time; 


which order the clerk of aſiize or of the peace reſpectively 


ſhall forthwith make out and deliver to him, an being paid 


for the ſame 6d. and no more; and the treaſurer upon 
ſight of the order ſhall forthwith pay the ſame. / 8.— 


And the juſtices in ſeſſions from time to time may lay 


down and alter ſuch rules and regulations concerning? any 
coſts or charges to be allowed to any perſon by virtue of 
this act, as to them ſhall ſeem juſt: which rules and re- 
gulations, having received the approbation and fi; gnature of 


AR} one 


Charges of 


witneſſes. 
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Where a witneſs 
is a priſoner in 
execution. 


Witneſs how 

far privileged 

againſt an 
arreſt, 


Penalty of a 
witneſs not 


appearing. 


Evidence. 


one or more of the judges of aſſize, ſhall be binding on all 
perſons whatſoever. /. g. 

Where a witneſs is a priſoner in execution for debt, he 
muſt be brought up by habeas corpus ad teff 0 to 
give his evidence. St. Tr. V. 2. 580. V. 4. 37. 

One was ſubpcenaed ad teſtificandum, and prayed a pri- 


vilege from being arreſted, which was granted; and by 


the court, it will ſuperſede an arreſt upon meſne procels, 
but not upon an execution; yet the ſheriff in that caſe 
may be committed * his contempt, Nevil 8 eule, 1 5 C. 2. 
T rials per pais, 310. 

By the 5 El. c. g. 7 12. If any perſon upon whom 
any proceſs out of any of the courts of record within this 
realm ſhall be ſerved, to teſtify or depoſe concerning any 
matter depending therein, and having tendered unto him, 
according to his countenance or calling, ſuch reaſonable 
ſum for his cofts and charges, as (having regard to the 


diſtance of the places) is neceſſary to be allowed in that. 


behalf, do not appear according to the tenor of the proceſs, 
having not a lawful and reaſonable impediment ; ; he ſhall 


forfeit 101, and ſhall yield ſuch further recompence to the 
party grieved, as to the judge of the court, out of which 


the proceſs was awarded, ſhall ſeem meet, according to the 
loſs that the party which procured the proceſs ſhall ſuſtain; 


to be recovered by the pony grieved, in any court of 


record. 


In the caſe of Wy at and Winkford, 2 G. 2. A motion 


Was made for an ts againſt aperſon for not attend- 


ing at the aſſizes to give his evidence, being ſubpœnaed, 


and having received one guinea for his charges, and being 


promiſed to have one guinea a day while there, and his 
charges paid. And a rule was made to ſhew cauſe. And 


_ afterwards cauſe was ſhewed, that an attachment ought 


not to go, but the party injured had his action upon the 


ſtatute of Elia. but the court thought that it was a good 


foundation for an attachment, the diſobedience to the ſub- 
pœna being a contempt of the court; and though an ac- 
tion might be brought on the ſtatute, yet that was a more 


dilatory method, and more difficult to proceed in, which 


_ encouraged witneſſes not attending frequently upon trials, 


at which they were ſubpœnaed to appear and give evidence. 


And therefore the rule was made abſolute. L. Raym. 


15 29. 
In the caſe of Small and 72 hitmill, M. 10 G. 2. It was 


moved lor an attachment againſt one Wakefeld, for not at- 


_ tending 


Evidence, 
tending to give evidence, being ſerved with a ſubpoena. 
'The rae any ſubpoena were not ſworn to have been 


ſerved pe 
neſs's houſe, who carried it up to his maſter, and brought 
down word, that he delivered it to his maſter, who ſaid 
he would attend. By L. Hardwicke C. J. This way 
of proceeding by attachment is a new method. I do not 
know that it has been determined, that ſerving a ſubpcena 
on a ſervant, would be a ſufficient ſervice to maintain an 
action; but however, to be ſure, it is not a ſufficient 
eee for an attachment. And Lee J. ſaid, it hath been 
ſolemnly determined, that you muſt not only have an af- 
fidavit of tendring the ſhilling, but likewiſe of a tender of 
reaſonable charges, to ground an attachment. And the 
attachment was denied. Caf. Hardw. 313. Str. 1054. 


E. 14 G. 2. Chapman and Peynton. A witneſs was ſerved 


with a ſubpoena at Cheſter, to attend the fittings at Guild- 
Hall, and two guineas were tendred by the perſon who 
ſerved it, and being objeCted to as too little, he declared 


he would give no more. The witneſs not coming up, an 


attachment was moved for; but on ſhewing cauſe was diſ- 
charged; the court ſaying it was too little, and that the 
witneſs is not obliged to truſt to the court's allowing him 
more when he comes to the book; for perhaps the party 
may not call him, and then it may be difficult for him to 
get home again: that this way of puniſhing as for a con- 
tempt was new, and practiſed only in this court: the com- 


mon pleas not doing it to this day, but leaving the party 
to his remedy on the 5 El. c. g. and therefore they would 


not enter into any nice calculations of the expence, but 
confined their inquiry to the queſtion, whether the non- 
attendance was thro” obſtinacy or not. Str. 1150. 

I. 22 G 2. Bowles and Johnſon. It was moved for an 


attachment againſt one Yerburgh, for not giving evidence 
at the aſſizes. He was ſubpœnaed, but had no offer to 


have his expences borne ; but came to the aſhzes, where 


money was tendred to him for that purpoſe, but he refuſed 


to be ſworn.—By Lee Ch. J. Attachments are a new 
practice. I remember the firſt motion for them, It was 
then agreed, that the ſame reſtrictions ſhould be uſed in 
attachments as in actions on the 5 Eliz. one of which is, 


that a tender of expences ſhould be made at the ſervice of 


the ſubpoena. In this cafe, Yerburgh has not been ſub- 
peenaed regularly, ſo as to ſubject him to the 5 Eliz. In, 


order to be ſubject to an attachment, you mult ſhew him- 


guilty of a contempt of this court..-By Wright J. A 
5 , perſon 


nally; but delivered to a ſervant at the wit- 


ede 


Evidence, 
perſon not properly ſubpœnaed is to be looked upon only 
as a ſtander-by; and it is no contempt of the court of 


NI. Prius, for a ſtander-by to refuſe to be examined, much 


Which party 


ſhall begin the 


evidence. 
_ Evidence to be 
upon oath, 


leſs is it a contempt of this court. And the attachment 


was denied. Black. Rep. 36. 
And, by the court, in the caſe of niet and Steu- 
art, H. 8 G. the witneſſes ought to have a reaſonable. 


time to put their affairs in order, that their attendance 


upon the court may be as little prejudice to themſelves 
as poſhble. Str. 510. 

In criminal caſes if a witneſs hath been bound over, 
and do not appear, he ſhall forfeit hie recognizance. 


V. 07 the manner of giving evidence. 


He who affirms the matter in iſſue, whether plaintiff or 
defendant, ought to begin to give evidence. Lit. 36. 

The evidence both for and againſt a priſoner ought to 
be upon eath. 

And if a peer is produced as a witneſs, he ought to be 


ſworn. 3 Keb. 61. 


Affirmation. 


Muſt be poſitive. 


Witneſſes may 
de examined 
ar art. 


Evidence to be 


Lord Preſton was committed by the court of quarter ſel⸗ 
ſions, for refuſing to be ſworn to give evidence to the grand 
Jury on an indictment of high treaſon; and on his bein 


brought by habeas corpus into the king's bench, Holt Ch. J. 
ſaid, it was a great contempt, and that had he been there, 


he would have fined him, and committed him till he paid 
the fine; but being e he was bailed. 1 Salk. 
278. | 
1 A quaker' 8 1 in all caſes not being cri- 
minal, ſhall be allowed as evidence, without an oath; 
but in criminal caſes his affirmation ſhall not be allowed. 
1&8W. e. 34. 

It is no ſatisfaction for a witneſs to ſay, that he thinks 


or 1 himſelf; and this for two reaſons; by Coke 


Ch. J. 1. Becauſe che judge is to give abſolute ſentence, 


and 0 to have more ground than thinking. 2. Becauſe 
judges, as judges, are always to give judgment ſecundum 


ellegata & probata, notwithſtanding that do perſons 


think otherwiſe. Dyer 53. 


The court may indulge a priſoner in examining the 
witneſſes apart, but he cannot demand it of right. St. Tr. 


V. 4. 9. 


In caſes of life, no evidence is to be given againſt a pri- 


given in the pri- ſoner, but in his preſence. 2 Haw. 428. 


loner's preſence. 


H. 26 


Evidence. 


H. 26 G. 3. K. v. Thomas Spencer Crowther (a) : A 


conviction for killing game was quaſhed, becauſe the ſame 
ſet forth only, that the depoſition of Edvard Tye the wit- 
neſs, which had before been ſworn to before the juſtice, 
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was again read over to him in the preſence and hearing of 


the ſaid 7. S. Crowther, and that the ſaid Edæbard T ye again 
affirmed his faid depefition to be true in the preſence and bear- 
ing of ths ſaid T. S. Crowther. By the court: The wit- 
neſs ought to have been re- ſworn in the preſence of the 
defendant. Caf. by Durnf. and Laſt, 1 A 

In every iſſue, the affirmative is to be proved. A ne- 
gative cannot regularly be proved; and therefore it is 
ſufficient to deny what is affirmed, until it be proved; but 
when the affirmative is proved, the other {ide may conteſt 
it with oppoſite proofs; for this is not properly the proof 


of a negative, but the proof of ſome propoſition totally 
inconſiſtent with what is affirmed : as if the defendant be 


charged with a treſpaſs, he need only make a general de- 
nial of the fact, and if the fact be proved, then he may 
prove a propoſition inconſiſtent with the charge, as that 
he was at another place at the time, or the like. Theory 
of Evid. 116, 117. 


But to this rule there is an exception of ſuch caſes, 


where the law preſumes the affirmative contained in the 
iſſue. Therefore, in an information againſt lord Halifax 
for refuſing to deliver up the rolls of the auditor of the 


exchequer : the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver 


Witneſſes can- 
not teſtify a 
negative. 


them; for a perſon ſhall be preſumed duly to execute his | 


office, till the contrary appear. Id. 117. 
A priſoner may not call witneſſes to diſprove what his 
own witneſſes have ſworn. St. Tr. V. 2. 764. 792. 
A witneſs ſhall not be permitted to read his evidence, 
but he may look upon his notes to refreſh his memory. 
9. Tr. V. 445. 
A witneſs ſhall not be croſs examined, till he has gone 
through the evidence for the party on whoſe ſide he was 
produced, Sf. Tr. V. 2792. 

It hath been admitted, that in order to ſhew a variance 
in the evidence, a depoſition taken by a witneſs before 


a juſtice of the peace, may at the priſoner's defire be read 


at the trial, in order to take off the credit of the witneſs, 
by ſhewing a variance between ſuch depoſitions, and the 


an, 


(a) See this caſe more at i large, tit. Game. 
_ evidence 


A raan ſhall not 
diſprove his 
own witneſſes. 


Whether a wit. 


neſs may read 


his evidence. 


When he may 
be croſs exa- 
mined, 


Variances 


Evidence, 
evidence given in court. And for the ſame reaſon it 
ſeems agreed, that where a witneſs at one trial varies 
from his own evidence at another, in relation to the ſame 
matter, ſuch variance may alſo be given in evidence 
to invalidate his * at the ſecond trial. 2 Haw. 

FFD 
Which party The counſel of that party which doth begin t to main» 
fall conclude. tain the ifſue, ought to conclude. Trial per pais, 220. 
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A. Subpcena to give evidence. 


EORGE the third, by the grace of God, of Great 
Britain, France, and Ireland k&:ng, defender of the 
Faith, and ſo forth. To A. B., C. D. and E. F. greeting: 
We command you, and every of you, that all 2 neſs being laid 
aſide, and all excuſes whatſoever ceaſing, you do in your proper 
perſons appear before our juſtices aſſigned to keep the peace in 
our county of and alſo to hear and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the ſaid county 
committed, at the general quarter ſeſſions of the peace, to be 
Holilen at in and for the ſaid county, on . the 
day of at the hour of ten in the forenoon of the ſame day, 
10 teſtify the truth, and give evidence on behalf of the inhabit- 
ants of the pariſh 0 3 in the ſaid county, againſt A. O. 
in a caſe of baſtardy. And this you are in no wiſe to omit, nor 
any of you to omit, on pain of one hunared pounds, Witneſs Sir 
James Lowther, baronet, the day f in the 


— year of our reign, 
” C, 


Note; There may be four witneſſes put in one /ubpwna, 


A ſubpcena ticket. 


To Mr. A. W. 
B virtue of his majeſly s 2orit of ſubpena to you directed, 
and herewith ſhewn to you, you are perſonally to be before 
his majeſly's juſtices of the peace for the county of at the 
general quarter Seffrons of the peace to be bolder for the ſaid 
county at in the ſaid county, on the day of 
| next, to teſtify the truth, and give evidence on behalf 
of the inhabitants of the pariſh of in the faid county, againſ? 
A. O. in a caſe of baſtardy. And this you are not to omit, 
upon pain of one hundred pounds, Dated this day of 


in the year 


By the court, 


B. Condition 


Evidence, 


B. Condition of a recognizance to appear and give 
evidence. 


Th condition of this recognizance is ſuch, that if the 

above bound A. W. ſhall perſonally appear at the next 
general quarter ſeſſions of the peace to be holden at — in and 
for the ſaid county, and then and there give ſuch evidence as he 


knoweth, upon a bill of indiftment to be exhubited by A. I. F 


yeoman, to the grand jury, againſt A. O. late of —— 
8 the ſaid county, yeoman, for the felonioufly taking and carry- 
ing a wa the property 0 and in caſe the jaid 
bill be found a true bill, then if the ſaid A. W. ſhall then and 
there give evidence to the jurors that ſhall paſs on the trial of 
the ſaid . O. upon the ſaid bill of indiftment, and not depart 
 thenice without leave of the court, then this recog nixance to be 


word, otherawiſe of force. 


Summons of a witneſs. See Summons, 


Examination. 

JF a felony ! 18 committed, and one is brought before a 
_* juſtice upon ſuſpicion thereof, and the juſtice finds 
upon examination that the priſoner | 1s not guilty; yet the 
juſtice ſhall not diſcharge him, but he muſt either be 
bailed or committed: for it is not fit that a man once ar- 
reſted and charged with felony, or ſuſpicion thereof. ſhould 
be delivered upon any man's diſcretion,” without farther 

trial. Dalt. c. 164. 

In order to which bail or commitment, the examination 
and information oi the parties muſt firſt be taken, accord- 
ing to the following ſtatutes: 

Two or more juſtices (1 Q.) or one of the ſaid juſtices, be- 
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A perſon charg- 
ed with ſuſp. p- 
cion of felony. 


Information to 
be taken. 


fore tbey bail a perſon apprehended for felony (if the offence 1 "Bp 


bailable) ) ſhall take his examination (A) and the information 


(B) of them that bring him, of the faft and circumſtances 


thereof, and the ſame, or as much thereof as ſhall be material 


to prove the felony, ſhall put in writing; which examination 
they ſhall certify (together with the bailment) at the next gerie- 
ral gaol delivery, to be holden within the limits of their com- 
of K 2 f. & M. c. 13. f. 4444 | 

BE And 
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Examination, 


And they ſhall have power to bind by recognizance (C) all 


ſuch as do * any thing material to prove the offence, to 


appear at the next general gaol delivery, to be holden awithin the 


county where the trial ſhall be, then and there to give evidence 
againſt the party: and ſhall certify ſuch recognizance in like 
manner. ſ. 5. 

And if they offend in any thing herein, they ſhall be fined by 
the juſtices of gaol delivery. 1d. 
In like manner, where the perſon is not bailed, but committed 
to ward, the juſtice or juſtices who commit him, ſhall before 
ſuch commitment take the like examination and information, 


and ſhall put the fame in writing within two days after the 
faid examination, and ſhall in like manner bind over the 


| witneſſes; and certify the whole as above, 2 & 3 P. & M. 


How long the 
priſoner may be 
detained before 
examination. 


Shall take his examination] And in order thereunto, if by 
ſome reaſonable occaſion, the juſtice cannot at the return 
of the warrant take the examination, he may by word of 
mouth command the conſtable or any other perſon to 


detain in cuſtody the priſoner till the next day, and then 
to bring him before the juſtice, for farther examination. 


Priſoner's exa- 
nunation not to 
be upon oath. 


Examination 
may be ſigned, 


And this detainer 1s juſtifiable by the conſtable or any 


other perſon, without ſhewing the particular cauſe for 
which he was to be examined, or any warrant in writing. 
1 H. H. 585. 

But the time of the detainer muſt be no longer than is 
neceſſary for ſuch purpoſe; for which it 1s ſaid, that the 
ſpace of three days is a reaſonable time. 2 Huw: 1 I9. 

The examination of the perſon accuſed ought not to be 
upon oath. 1 H. H. 585. 

But if upon his examination he ſhall confeſs the matter, 


it ſhall not be amiſs that he ſubſcribe his name or mark to 


it. Dat. c. 164. 
Which examination being voluntary, and ſworn by the 


juſtice or his clerk to be truly taken, may be given in evi- 


Witneſſes . 


To be examined 


on oath. 


Quakers " 


dence againſt the party confeſſing, but not againſt others. 
1 H. H. 585. 2 Haw. 429. 
Information of them that bring him] Or of other witnefſes, 


| whom the juſtice may bring before him by his warrant (D) 


for that purpoſe. 1 H. H. 586. Dalt. c. 164. 
And this information Wut be. upon oath, Dall. . 164. 


1 H. , $96, 


Aud therefore, if a quaker is bis affirmation 
mult not be taken in this caſe; for by the 7 & 8 V. 


c. 34. . 36, it is provided, that no quarer {hall be exa- 


mined | 


Examination. 


mined for or againſt any perſon in any criminal cauſe, 
unleſs it be upon oath, 

And the ſaid information being upon the trial ſworn to 
be truly taken, by the juſtice or his clerk, may be given in 
evidence, againſt the priſoner, if the witnelſcs be dead or 
not able to travel. 1 H. H. 586. 

Or as much thereof as ſhall be material to prove the felony] 
Yet it ſeemeth alſo juſt and right that the juſtices who 
take information againſt a felon, or perſon ſuſpected of 
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May be given 
in evidence, 


felony, ſhould take and certify as well ſuch information, 


proof, and evidence, as gocth to the acquittal or clearing 
of the priſoner, as ſuch as maketh againſt the priſoner : 
for ſuch information, evidence, or proof ſo taken, is only 
to inform the king and his juſtices of. the truth of the 
matter. Dalt. c. 165. 

Shall certify at the next gab delivery] And yet for petty 
larcenies, and ſmall felonies, the offenders may be tried at 
the quarter ſeſſions, and the examinations and informations 

may be certified thither. Dalt. c. 164 

To be holden within the limits of their commi Non] And yet 
examinations taken by juſtices of the peace in one county, 
may be by them certified in another county, and there 


Examination to 
be certified to 
the place of trial, 


read, and given in evidence againſt the priſoner. Dalt. 


. 184. 
To bind by recognizance] And 75 refuſal may commit 
the perſon refuſing. 1 H. H. 5 
And the parties grieved bg 5 be bound, not only to 
give evidence, but alſo to prefer a bill of indictment 
Winnt the e Dalt. c. 164. 


A. Examination Of a {clon, 


Weſtmorland, T HE examination of A. 0. of — 
yeoman, taken before me Henry Chay- 

tor, doctor of lawws, one of his majeſiy's juſtices of the peace for 
the faid county Lor, in the caſe of bail, aten before us 
tawo of his majefty*s juſtices of the Hebes for the ſaid county, and 
one f us of the quorum] the. day of in the —— 
year of the reign of | 5 8 
The ſaid A. O. being ne before me Cor, us] by A. I. 

07 — 
ee N I. at 
ing goods, to uit, 


on the 


= of the value of 


day of —— the follows 


he the ſaid A. O. 


upon his examination now taken Yo me Cor, us] confefſeth 


that (or, denieth that * Oe. 


B. Inform 


yeoman, with the felonious jiealing out of the houſe | 


Proſecutor to be 
bound to ap- 
pear and give 
evidences : 


686 


the reigh of - 


lord the king, againſt A. O. late of - 


upon awas committed by the ſaid juſtice to the common gaol in and 


for 


Examination. 


B. Information of a witneſs, 


' Weſtmorland. THE information of . ig of ä 


yeoman, taken upon oath before me [a5 
— | 


Ge Recognizance to give evidence. 


Weſtmorland, B L it remembered, that on the 

day of — in the year of 
A. I. f - in the ſaid county, yeo- 
man, did come before me Henry Charior, doctor of laws, one 
of the juſtices of our ſaid lord the king, aſſigned to keep the peace 
in the ſaid county, and did acknowledge himſelf to owe to our ſaid 
bord the king ten pounds of lawful money of Great Britain, un- 
der condition, that if he ſhall perſonally * before the — 
of our ſaid lord the king, at the next general quarter [efſions of 


the peace [or, gaol delivery] to be holden in and for the ſaid 


county, then and there to give evidence in behalf of our faid 
— who being at- 
tached and ſuſpefted of felony, is now committed to the gaol of 
our ſaid lord the king in the ſaid county, then this gs Eee 
zo be void, otheraiſe of 285 


Or us, to prefer a bill of indictment, and give 
evidence. 


Weſtmorland. B E it remembered, that on the — day 


8 in the year of the reign 
of —— A. I. / in the ſaid county, yeoman, 

perſonally came before me Henry Chaytor, doctor of laws, one 
of the juſtices of our ſaid lord the king, aſſigned to keep the 


peace in the ſaid county, and acknowledged himſelf to owve to our 


| faid lord the king, the ſum of 


of good and lawful money 
of Great Britain, 1 be made and levied of his goods and chat- 
tels, lands and tenements, to the uſe of our ſaid lord the king, 
his heirs and ſucceſſors, if he the 8 A. J. Hall fail i in the 
condition indorſed, H. C. 


The condition of the within avritten recog mzance is ſuch that 

whereas one A. O. late of —— was this preſent day brought 
before the juſtice within mentioned by the within bounden A. I. 
and was by him charged with the felonious taking and carrying 
away of the goods of him the ſaid A. I. and there- 


7 , | 
Examination. T 
for the ſaid county: if therefore he the ſaid A. I. fhall and do 
at the next general quarter ſeſſions of the peace [ or, gaol deli- 
very] to be holden in and for the ſaid county, prefer or cauſe to 
be preferred, one bill of indictment of the ſaid felony againſt the 
aid A. O. and ſpall then alſo give evidence there concerning 

the ſame, as well to the jurors that ſhall then inquire of the 
ſaid felony, as alſo to them that ſhall paſs upon the trial of the 
ſaid A. O. that then the ſaid recognizance to be void, or elſe 
to WY.” in full force for the Gs 


D. Warrant for a witneſs, 
Weſtmorland. To the conſtable of 


WW HERE AS oath hath been made . me 
one of his majeſly's fuſtices of the peace in and for the 

faid county, by A. I. * yeoman, that he the ſaid A. I. 
was lately robbed at , and that he hath good cauſe to be- 
lieve that A. W of -——-— ts a material witneſs to prove by 
whom the ſaid robbery was committed : T heſe are therefore to re- 
quire you to cauſe the faid &. W. forthwith to come before me, to 
give ſuch in formation and evidence as he knoweth concerning the 
faid offence, that ſuch further proceeding may be had therein, as 
to the law doth appertain. Given under my hand and ſeal at 
ii the ſaid county, the —— day * — 


END OF THE FIRST VOLUME. 
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The Reader is requeſted to correct the following additional 
FER RAT A. 
VOI. I. 


| - Page : 52. line 37. in ſome copies, for 58, road 51, 
Bo ew 4. for 5 8. read 51. ? 
13. for 30 8. read 30 l. 


| 35. for 58. read 51, 
354+ — 6. for 408. read 401, 


V.O L. IV. APPENDIX. 


Page 775. e 9. for FO US repealed road therein, is repealed 

777. — 28, fer ſhall alſo be read ſhall be 
| margin, for liable to infection read liable to retain infection 
782. — dg. for penalty read penalties 
788. margin, for duplicates need to be made read duplicates to be - 
made 

792. line 13. for of read aims day of | | 
798. — 43. for under the value read not exceeding the value 
803. — 29. for which liſts read which pannels 


820. — 17. for wy income read of any income 
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The Reader is regueſted to correct the following additional 


VOL. 1. 


page 352. line 37. in ſome copies, for 58. read 5 1, 


353. — 4. for 58. read 5. 
13. for 30 8. read 30 l. 


| 35 » for 58. read 51. 
354+ — 6. for 405. read 40 l. 


V 0 5 IVF, Avezxvix. 


Vage 77 5. line 9. for therein, repealed read thereta, f 18 ele 


777. — 28. fer ſhall alſo be read ſhall be 
margin, for liable to infection read liable to retain infection 
782. — g. for penalty read penalties h 
788. margin, for duplicates need to be made read e, to be 
| made 

792. line 13. for of read day of 
798. — 43. for under the value read not exceeding the value 
193. — 29. for which liſts read which pannels 

820. — 17. Far wy income read of any Income 
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